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SEMA, J

A contenpt petition against the respondent Ashok Kumar Chhabra
ari ses pursuant to the show cause notice of contenpt issued by this Court on
25t h Novenber, 1999 for willful violation of various orders passed by this
Court. The respondent was running hot mx plant industry |located at
village Rangpuri, New Del hi. The hot mx plant was the subject
matter of consideration by an Expert Conmittee of Central Pollution Contro
Board (CPCB) to determ ne the pollution and hazardous aspects of this
industry. On 13th March, 1996 this Court directed the CPCB to i ssue notices
to the hot nmix plants located in Delhi as to why they be not relocated. The
Board i ssued notices to the Hot Mx Plants and after considering the
replies/objections filed by them the Expert Conmittee of the Board arrived
at the follow ng concl usion

"The process em ssions fromHot Mx Plants contain particul ate
matter and sul phur di oxi de besides Poly Aromatic

Hydr ocar bons nost of which are proven carci nogens.

Therefore, the Expert Committee of CPCB has categorised Hot

M x Plants as hazardous industry (’'Ha' category). As per
Mast er Pl an 2001, all hazardous/ noxi ous industries should be
shifted out of the U T. of Delhi."

Basing on the aforesaid report, this Court “on 10th Cctober, 1996 inter-
alia directed the 43 hot nmix plants to stop functioning and operating in the
city of Delhi we.f. February 28, 1997. The directions are contained in
par agraph 4 of the order. For the purpose of disposal of thi's petition
direction nos. 1, 2 and 8 are relevant which read thus:

"(1) The above listed 43 Hot M x Plants cannot be permitted to
operate and function in Delhi. These Hot Mx Plants may

rel ocate/shift thenselves to any other industrial estate in the
NCR. We direct that the 43 Hot Mx Plants |isted above shal
stop functioning and operating in the city of Delhi with effect
fromFebruary 28, 1997. These Hot M x Plants shall cl ose

down and stop functioning in Delhi with effect fromthe said
dat e.

(2) The concerned Deputy Comm ssioner of Police shall, as
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directed by us, effect the closure of the above Hot M x Plants
with effect from February 28, 1997 and file conpliance report
in this Court within 15 days thereafter.

(8) The closure order with effect from February 28, 1997 shal
be unconditional. Even if the re-location of Hot Mx Pants is
not conplete they shall stop functioning in Delhi with effect
from February 28, 1997."

Undi sputedly, the aforesaid directions were with regard to 43 hot m x
plants in which the unit of the respondent does not figure. Accordingly, the
order dated 10th COctober, 1996 was clarified by this Court on 5th Decenber,
1997 in which the nane of Ashok Kumar Chhabra’'s unit has been incl uded.

On noticing that the respondent’s unit has al so been cl osed down which

required to be relocated outside Delhi, this Court also directed that the |and
for relocation of 44 hot mx plants (including the respondent) shall be made
avai |l abl'e by the State Governnment concerned within three nmonths from

passi ng of the order. The draw of lots for the hot mx plants was held in the
of fice of the NCR Pl anning Board on 8.2.1998 at 4.00 p.m pursuant to the

order passed by this Court-on 16th January 1998. Master sheet including the
name of the parties and the sites allotted to them was annexed with the order
dated 12th February 1998 of the Chi ef Regional Planner, in which the

respondent - Ashok Kumar Chhabra has been allotted alternative site at

Dadri. The nane of the respondent is shown at Sl.No.36 of the |ist.

Despite the order of closing down by this Court on 10th Cctober, 1996,
as noticed above, and allotnent of the alternative site, respondent was
continued operating his unit at Delhi cul minating in the order dated 16th
May, 1997 passed by the Chairman, Del hi Pollution Control Conmittee,
under Section 31(A) of Air (Prevention and Control of Pollution) Act, 1981
(hereinafter referred to as ‘the Act’). In the said order sequence of events
has been noted. It has an inportant bearing for proper adjudication of the
case at hand and it is extracted in extenso.

"DELHI POLLUTI ON CONTROL COWM TTEE
DEPARTMENT OF ENVI RONMENT: GOVT. OF DELH
4TH FLOOR, | SBT BLDG KASHVERE GATE, DELH 6.

No. F. 12/ G(041)/ PCC 111/ 96/ 790- 805 Dat e: 16/ 5/ 97

Sub: Directions u/s 31(A) of Air (Prevention and Control of
Pol lution ) Act, 1981.

Whereas, the Central Pollution Control Board exercises
the powers and perforns the functions under the Air
(Prevention & Control of Pollution) Act, 1981 as a State Board
for Union Territories;

Whereas the Central Pollution Control Board has
del egated all its powers and functions under the Air (Prevention
and Control of Pollution) Act, 1981 in respect of Union
Territory of Delhi to a commttee known as Del hi Pollution
Control Conmmittee vide notification No. S. O 198(E) dated
15. 3. 1991,

VWereas, the whole of the Union Territory of Delhi is
declared as an air pollution control area under sub-section (1) of
Section 19 of the Air (Prevention & Control of Pollution) Act,
1981 vide notification no. GSR 106(E) dated 20.2.1987;

Wher eas, you Ms Ashok Kumar Chhabra Constructions
alias Sh. Ashok Kumar Chhabra, Cvil Engi neers and
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Contractors, Village Rangpuri, N. Delhi 110037 are operating
hot m x plant;

Whereas, the Hon' ble Suprene Court of India in the
matter of 1A No. 22/94 in CAP No. 4677/85 have interalia
observed in their order dated 10.10.1996 that ' The Hot M x
Pl ant’ havi ng been categorised hazardous industries (Ha) under
the Master Plan 2001 have to be relocated’ and that these plants
'cannot operate in the city of Delhi;’

VWereas, all the 43 hot nmix plants whose records were
pl aced before the Hon’ bl e Suprene Court in the
af orenmenti oned matter by the Central Pollution Control Board,
were directed to stop functioning and operating in the city of
Del hi w. e.f. 28.2.97;

Wher eas, you M s Ashok Kumar Chabra Constructions
alias Sh. Ashok Kumar -Chhabra, Cwvil Engineers &
Contractors, were issued notice No.12/6/641)/PCC
111/ 96/ 10223 dated 6.3.97 to show cause as to why the said hot
m x plant-falling in Ha) category of Master Plan 2001 shoul d
not be ordered to be cl osed down i mredi ately;

Wher eas, you have subm tted a reply dated 15.3.97

pointing interalia 'that the order of the Hon' ble Suprene Court
referred to above does not include your nanme in the list of 43
hot-m x plants and thus that order is not binding on you; and

that your unit is neither hazardous nor air polluting;

Wher eas, the hot-m x plants have been categorised.in
H(a) category under the Master Plan 2001 as per order of
Hon’ bl e Suprene Court;

Wereas, the units falling under H(a) category cannot
operate in the city of Del hi \as per Master Plan-2001;

And whereas, your unit was found operating by the
i nspection team of Del hi Pollution Control Committee on
12. 05. 1997;

Now, therefore, in exercise of the powers conferred u/s

31(A) of the Air (Prevention and Control of Pollution) Act,
1981 and the rul es nmade thereunder the conpetent authority in
Del hi Pollution Control Committee, after careful consideration
of your reply to the said show cause notice and all other

rel evant records, hereby direct you Ms Ashok Kurma Chabra
Constructions alias Sh. Ashok Kumar Chhabra Engi neer &
Contractors, Village Rangpuri, New Del hi-37 as follows: -

"That you M's Ashok Kumar Chabra Construction alias
Shri Ashok Kumar Chhabra, Civil Engineers & Contractors
Village Rangpuri, New Del hi 37 shall stop functioning and
operating the hot mx plant in the city of Delhi wth imediate
effect.
(D.S. NEQ)
CHAI RVAN, (DPCC) "

I n consequence of order dated 16th May, 1997 the unit of the

respondent was al so seal ed by the order dated 10th Decenber, 1997. The
order dated 16th May 1997 and 10th Decenber 1997 were chal |l enged by the
respondent before the Appellate Authority under Section 31 of the Act. The
same was di smssed by the Joint Secretary to the Governnment of I[ndia and
the Appellate Authority, Mnistry of Environnent and Forests, by its order
dated 20th March, 1998. The rel evant portion reads:
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"The appeals were heard on 10.3.98. The argunents advanced

by the parties were heard at length and the nmaterial placed on
record was duly considered. It energes that the hot mix plants
as a category of industry/activity was categorised as an activity
falling in 'H category as per the Master Plan of Del hi (MPD)
2001 and is to be relocated outside of NCT of Delhi with effect
from1.3.1997. The Suprene Court has nmde no exception in

its order dated 10.10.1996 and directed the hot mix plants

cl osed/ functioning and operating in the city of Delhi falling in
NCT to be cl osed and rel ocated/shifted to any other industria
estates in NCR. There is no evidence of the Applicant having
been specifically declared as non-hazardous unit. The date
fixed by the Suprenme Court for closure of hot mix plants of

Del hi has already expired on 28.2.1997. The Hon' bl e Suprene
Court vide its order dated 5.12.1997 and 16. 1. 1998 has further
directed and nmade it clear that the Appellant unit be also

i ncluded for the allotnment of site outside NCT of Delhi. The
Nat i onal Capital Regi on Pl anni ng Board has already allotted
sites for the hot mx plant in conmpliance of the Suprenme Court
order. The Appellant has been allocated site at Dadri. The
Appel | ant--has conmitted a viol ation of Section 21 of the Air
(Prevention & Control of Pollution) Act, 1981 as it is

mandatory to obtain consent-under the Air Act. The Appell ant
had failed to comply with the directions of the DPCC. This
Authority, therefore, directs the unit to stop all its operation in
the National Capital Region of Delhi. The Suprene Court has
already directed closure of hot mx plants operating in the city
of Delhi including their relocation outside the city of Delhi in
any other industrial estates of NCR® Ms. Ashok Chhabra has
been allotted a fresh site in ternms of the Hon bl e Supreme
Court’s order above nentioned.. The Appel lant’ s hot m x pl ant
can not be allowed to be reopened. The subnission of the
appel l ant nmade for vacating the order of sealing the appell ant
unit, made by the Delhi Pollution Control” Conmittee is also
rejected. The appeals are accordi ngly dism ssed.

Ordered accordingly."

Aggri eved by the said order, the respondent preferred a Wit Petition
bef ore the Hi gh Court of Del hi being CWNo. 2319 & CM No. 5759 of 1998.
The Hi gh Court of Delhi on 29th May, 1998 passed the follow ng ad-interim
order:
"For what has been observed by nme above, the operation of the
order sealing the premses is stayed till further orders.” In case
any seal has been applied, the sane shall be renpved forthwith.
| amnmaking it clear that this in no way woul d affect the order
of closure. Dasti also."

(Enphasi s 'suppl i ed)

At this stage, we may di spose of one argurment of the respondent 't hat
he was allowed to continue to run the unit on the strength of the order passed
by the High Court, which is belied by the order as noticed above.

VWhen the pendency of the Wit Petition was brought to the notice of
this Court on 9th Septenber 1999, this Court observed in paragraphs 2, 3 and
4 of its order as under:

"It is brought to our notice that Ms. Ashok Chhabra & Co. has
filed a Wit Petition in the H gh Court of Delhi which is
pendi ng for hearing since 1998. Since the question of
desirability of not having Hot Mx Plants in Delhi Gty was in
seision of this Court and orders have been passed therein, we do
not know under what circunstances, the H gh Court has
entertained the Wit Petition.

Be that as it may, since the said wit petition is pending before
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the H gh Court, the Chief Justice, H gh Court of Delhi is
requested to see that the wit petition in question is heard and
di sposed of within two nmonths fromtoday. The order passed

by it be communicated to this Court. Put up this after two

nmont hs.

It is also further alleged that taking advantage of pendency of
the wit petition in the Hi gh Court, the said Conpany is
continuing to operate its Hot Mx Plants. In view of earlier
orders of this Court, we direct that the said Hot Mx Plants nust
be cl osed down, if operating and appropriate steps nust be

taken by the Del hi Pollution Control Board (DPCB) with

necessary help fromthe Del hi Police."

The respondent also filed C WNo.2746 of 1997 in Del hi H gh Court
guestioning the validity of various orders passed by the Conpetent
Aut hority, which was di sm ssed by the H gh Court on 2nd March, 1998.

The question now for consideration is whether the respondent
continued functioning of hot mx plant unit, which has been declared as
hazar dous industry (Ha Category) by the Expert Conmittee. As noticed
above, in _defiance of various orders passed by this Court and orders passed
by the conmpetent authority, the respondent continued operating his unit.
The unit operated by the respondent is in perfect tandemand in line with the
cat egorisation of HWs by the Expert Committee of C.P.C B. pursuant to
which order dated 10th Cctober, 1996 was passed by this Court holding the
HWPs as hazardous and noxi ous industries.

The respondent, in CW NO 2319/98 and CM No. 5759/98, had
admtted that he was still operating the factory. This is what the H gh Court
has noticed in its order dated 24th Novenber 1998, which is as under

"On query |l earned counsel for the petitioners states that the
petitioners are still operating the factory. Fromreading of the
order dated May 29, 1998 it appears that there is an order
passed by the Conpetent Authority directing closure of the
petitioner’s factory. In the circunmstances, | amnot allow ng the
petitioners to withdraw the wit petition

List the matter for hearing on Novenber 26, 1998."

This Court issued contenpt notice dated 25th Novenber, 1999 to the
respondent. The notice reads:
"So far as the Delhi Hot Mx Plant Omers Associationis
concerned, the grievance appears to have been settled by
allotting lands to it after closing dow the Hot ‘Mx Plants. But,
fromthe affidavits filed by the D.P.C.C. it appears that Messrs
Ashok Kumar Chhabra & Co., was continuing the business
notw t hstandi ng the order of this Court and the fact that
alternative site has been allotted in its favour

| ssue notice to the Managi ng Director/Proprietor of
Ashok Kumar Chhabra & Co to appear in person to show cause
as to why he should not be duly punished for having
deliberately violated the Court’s orders regardi ng cl osi ng down
of the Hot M x Pl ants.

Letter No. Nil of 27th Cctober, 1998 be tagged on with
I.A Nos. 47 and 57."

After issuance of show cause notice, the respondent filed I.A No.
1203 with a prayer to recall and/or nodify the order dated 9th Septenber,
1999. He also filed a detailed reply on 6th March, 2000 to the show cause
notice. |In paragraph 4 of the reply he denied that his unit was operationa
when the DPCC carried out surprise inspection of the plant on 27/28th
Septenber, 1999. He stated that the plant was operating in the earlier
peri ods pursuant to the orders of the Hon’ ble H gh Court passed fromtinme
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to tine. He al so submits that he has not been in contenpt of any order of
this Court in the matter of operating the plant. He also found fault with this
Court in passing the orders dated 9th Septenber, 1999 and 25th Novenber

1999 without the conplete facts being brought to the notice of this Court.

A cursory readi ng of paragraph 4 shows that he has not nade any
specific denial with regard to the functioning of the plant. At the same tine
his plea that the plant was operating in earlier periods pursuant to the order
of the H gh Court has been falsified by various orders of the H gh Court, as
noti ced above. In paragraph 7 of the reply he has categorically stated that
he has not conmitted any contenpt of the order of this Court. The reply in
paragraph 7 is interesting. It reads:

"I respectfully say that | have not conmtted any contenpt of

the orders of this Hon' ble Court as alleged or otherwise. | say
that orders have been passed at the instance of interested
persons and at the behest of the D.P.C.C. which had by itself
renoved t he deponent’s plant fromthe |ist of hazardous

i ndustry i'n proceedings before this Hon'ble Court. | state that
the D.P.C. C. has been taking different stands fromtine to tine
in the different proceedings in the natter of the hot m x plant of
the deponent for ulterior nmotives and to create self-serving

evi dence. "

The statenent’ nade in paragraph 7 is all the nore contenptuous. He
is not only defending his action but to say that all the orders passed by this
Court were at the behest of D.P.C.C' and not in public interest is by itself
contumaci ous. Reading the entire paragraphs of the reply, it is in the tone of
defiant posture. There is not even a whisper of the apol ogy, muchless
uncondi ti onal apol ogy, not to speak of renorse and contrition.

In contrast of what has been stated in reply to contenpt notice, in the
rejoi nder affidavit filed by himdated 31st January, 1998 in CM No. 10898 in
CWP No. 2746 of 1998, before the Hi gh Court, he has stated in clause V
t hus:

"The petitioners have executed Governnent contracts

for Rs.360.42 |lacs and are still having orders for execution of
wor k from Governnent, Governmental agencies for a sum of

Rs.228.00 lacs. Apart fromthis the petitioners have been found
first lowest in various tenders quoted by the petitioners
approximately for a sumof Rs. 200 |acs which are also likelyto
be awarded to the petitioners within the validity period of '3 to 6
nonths fromthe date of opening of tenders.."

In paragraph 5 it is stated as follows:

"Till date, petitioner has conpleted various works and is
pl acing on record as Annexure 'A docunents to show t hat
petitioner’s unit is functional and is in operation even till today.

It has not been cl osed down as has been falsely subnitted
before Hon' bl e Suprene Court of India. It may be subnitted
that petitioners are operating their plant from’ Rangpuri Pahar’
whi ch neither reserved forest area nor residential area. "

In paragraph 11 it is stated as under

"It is submitted that petitioner’s unit was never closed down
execution of contract award by vari ous Governmental Agencies
during night tine from9 p.m to 8 a.m as perm ssion from
Deputy Comm ssioner of Police (Traffic) was not given to the
petitioner due to heavy flow of the traffic on roads during day
tine."
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The respondent-contemer, in his own adm ssion, has continued the
functioning of the plant which is treated to be as hazardous and noxi ous
industry in total disregard and consistent defiance of the orders passed by
this Court with inpunity. M. Kail ash Vasdev, |earned Senior counsel’s
contention, that in the order of 10th Cctober, 1996 the unit of the contemmer
i s excluded inasmuch as the said order covered only 43 hot m x plants and as
such the respondent has not conmitted any contenpt, deserves out-right
rejection. Firstly, the order dated 10th COctober, 1996 is of general direction
ordering the closer of all industries (HW) which are hazardous and noxi ous
i ndustries. As already noticed, the plant of the respondent is one of such
units, which has been categorized as hazardous and noxi ous industry by
Expert Committee. Secondly, this Court by the order dated 5th Decenber,
1997 included the hot mx plant of the contemmer and directed the State
government concerned to nmake available the |and for relocation of 44 hot
mx plants within three nmonths of the passing of the order. Consequent
upon the orders of 5th Decenber, 1997 and 16th January, 1998, the draw of
lots was held on 8th February, 1998 at 4.00 p.m in the office of NCR Board
and the respondent had been allotted an alternative site at Dadri. H s nane
appeared at SI. No.36 of the |ist.

In the facts and circunstances as adunbrated above and taking into

account the entire course of conduct of the contemmer, it is apparent that the
contemer was taking the Court for a ride by raiding one Court or the other
deliberately with oblique motive to circunvent the Court’s orders thereby

sal vagi ng hinself by feigning ignorance of this Court’s order which was in

the know edge of the contemer.

APOLOGY TENDERED BY THE RESPONDENT

It is significant to note that in reply to the contenpt notice dated 25th
Novenber, 1999, a detailed reply was filed by the respondent on 6th March
2000. No apol ogy, muchless unconditional apol ogy, was tendered by the
respondent. 1In fact, as already noticed the respondent defended his action
and also found fault with the orders passed by this Court on 10th Cctober,
1996 and 9th Septenber, 1999. The last affidavit filed by the respondent was
on 28th January, 2003. |In paragraph 6 of the said affidavit the respondent-
contemner categorically stated that he has not committed any contenpt of

any order passed by this Court. This is what he has stated in para 6:

"I nost respectfully state that | 'have not commtted any

contenpt of any Order passed by this Hon ble Court. | state

that no order passed by this Hon'ble Court prior to 9.9.1999

was available to ne and I was not a party to this proceeding in

this Hon ble Court. Further | state that to ny know edge no

alternative | and had been allotted to ne.™

In the background of the facts, as noticed above, the statenment of the

contemmer in paragraph 6 of the affidavit is false to the know edge of the

contemrmer. Filing false affidavit/statement has been held to be Crininal

Cont enpt . [See Mirray & Co. v. Ashok Kr. Newatia & Anr. (2000) 2

SCC 367; Bank of India v. Vijay Transport and O's. (2000) 8 SCC 512;

and Dhananjay Sharma v. State of Haryana & O's. (1995) 3 SCC 757.]
However, in paragraph 9 of the said affidavit the respondent tendered

apol ogy, which is as under:

"I tender an unconditional and unqualified apology to this

Hon’ bl e Court for any of mnmy actions which mght be deened to

be in contenpt of the orders of this Hon' ble Court and pray that

the said apol ogy be accepted. | state that | hold this Hon ble

Court in highest esteem and have no intention whatsoever to be

in breach of any order passed by this Hon'ble Court. | nost

respectfully pray that this Hon'ble Court may be pleased to

recall the notice to show cause as to why proceedi ngs for

al  eged contenmpt of Court issued to ne and the said proceeding

be dropped. "

The conduct of the contemer, as recited above, is beyond condonabl e
[imt. It is nowwell-settled principle that an apology is not a weapon of
defence to purge the guilt of the contemer. At the same time, the apol ogy
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nmust be sought at the earliest opportunity. The apology tendered by the
respondent is at a belated stage to escape puni shnent of the Court.
Furthernore, as already noticed, in paragraph 6 of the affidavit he has stated
that he has not comitted any contenpt and defended his action. In
paragraph 9 of the affidavit, as quoted above, though it is stated that he
tenders unconditional apology, it is not really so, as in paragraph 6 of the
affidavit he has defended his action. Therefore, the apology so tendered by
the contemmer is not a product of renorse or contrition.

In Del hi Devel opnent Authority vs. Skipper Construction,
(1995) 3 SCC 507 at page 523 it was pointed out as under

"“I'n considering whether the action of the contemers
amounted to contenpt of court we take into account the entire
course of conduct of the contemers. As our order dated
25.1.1995 woul d di scl ose, the contemers have indul ged in
judicial adventurism by raiding one court or the other. Each of
such raids is a clear abuse of process of court calculated to
obstruct the due course of judicial proceeding and the
adm ni stration of justice. Thus, we conclude that the
contemmers are guilty of contenpt of court. No doubt, the
cont emmer's have tendered apology. This apology is com ng
forth after sensing that the adventures have turned out to be
nm sadventures, realising that the contemmers have ended up in a
cul -de-sac. An apology is not a weapon of defence forged to
purge the guilt of the offences nor is it intended to operate as a
panacea. It is intended to be evidence of real contriteness, the
manly consci ousness of a wong done, of ‘an injury inflicted,
and the earnest desire to nmake such reparation as lies in the
wr ongdoer’s power. = W do not find the apology to be so in this
case. The conduct of contemers-is highly reprehensible."

In the facts and circunstances aforesaid, we reject the apol ogy
tendered by the contemmer and hol d that Ashok Kumar Chhabra is guilty of
contenpt of Court.

This takes us to consider the quantum of punishment. 1In the |ast
affidavit filed, the contemer has stated that he is 53 years old. The
gravanmen of contenptuous act of the respondent is of superlative dinension
as this relates to the violation of not only the Court’s orders but also of the
Air (Prevention and Control of Pollution) Act, 1981. 'The pollution of air is
causi ng del eterious affect on the health of the entire society. W have also
considered the larger interest of the society and orders passed by this Court
for the interest of the society at large. Liberty of an individual which is so
dear to every citizen of this country nust necessarily be balanced with his
duties and obligations towards his fellow citizens.” Every citizen of this
country has freedomto breathe unpolluted air. In air pollution related
matter or in any matter relating to environmental hazard, if the orders of the
hi ghest court are di sobeyed as sought to be done in this case, the health
hazard of the entire society is at great risk. = W are, therefore, convinced to
send strong signal by inposing exenplary puni shment so that |ike m nded
peopl e woul d not repeat and such recurrence is thwarted. Keeping this
background in mind, we are of the view, that the ends of justice would be
served, if the contemmer is sentenced to one-week sinple inprisonment. W
order accordingly. In addition, he is saddled with costs, which we quantify
at Rs.one lakh. The costs shall be deposited in the Registry of this Court
within two weeks fromtoday and on the costs being deposited, the Registry
shal | pay 50 per cent to Delhi Pollution Control Board and 50 per cent to
M. Ranjit Kumar, amcus curiae, who assisted the Court.

The petitions are disposed of in the above terns.
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