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A scheme was framed by the first appellant granting
exenption to industriial wunits from paynent of sales tax on
intra-state and inter-state sale of goods and by-products
manuf actured within the State of Rajasthan. By a subsequent
notification the extent of the percentage of ~exenption available
to sick industries was sought to be corrected. The
di sputes in these appeals relate to the interpretation of the
schenme and the effect of the corrigendum
The scheme was part of the New 4th Industrial Policy of the
State. The Policy stated that the object of the scheme was to
nmake Raj asthan "a nost favoured destination for industries" and
to encourage the setting up of industries in the State. The policy
descri bes the nature of the exenptions which were sought to be
granted to the different kinds of industries with exenption/
deferment incentives for 11 years in respect of some industries
and 14 years for others. A greater incentive was granted to
i ndustries being set up in the five industrial growmh centres in the
State. The incentives available during the first year were to be
gradual |y tapered off to a particul ar percentage of the fixed
capital investnment at different rates in respect of sone industries.
However, in respect of cenment industries the percentage of
exenption proposed was at a flat rate of 25%for 11 years.

According to the policy the schene woul d al so give benefits for

the first time to sick units. The sick units were classified into
two categories as foll ows:

(1) "Those units which have not availed

of any benefits in the past will get

full benefits at par with a new unit.

(2) Those units which have avail ed of
sal es tax benefits in the past will get
ST benefit on a tapering basis up to
11 years (maxi mum 80% and
m ni muml0% exenpti on/ def er nent
on a tapering basis)".

Pursuant to this Policy the Rajasthan Sal es
Tax/ Central Sal es Tax Exenmpti on Schenme for Industries,
1998 (referred to as "the schene’) was franed and
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notified in exercise of the powers conferred on the
State CGovernment by section 15 of the Raj ast han Sal es
Tax Act, 1994 (referred to as "RST Act") and by sub-
section (5) of Section 8 of the Central Sales Tax Act, 1956
(referred to as "the CST Act"), The scheme cane into
force from1lst April 1998. d ause 1-(b) of the schene

envi sages that "an industrial unit which conmmences

conmer ci al production during the operative period of this
schenme, shall be entitled to claimbenefits under this

schene." Cause 3(a) provides that the scheme shall be
applicable to:

(1) the new industrial units;

(ii) the industrial units going for

expansi on;

(iii) the industrial units |aunching
di versification; and

(iv) the sick industrial units.

A "New I ndustrial Unit" has been defined in clause
2(k) as:-

(1) "New I ndustrial” Unit" neans an industria

unit which comrences commercia

production during the operative period of
this Scheme including a unit set up on the
site of an existing industrial unit by
maki ng separately identifiable capita

i nvest ment; subject however, that where

an industrial unit manufacturing the sane
product is established on the site of an
exi sting unit, the benefit permssible for a
new unit shall be available to it only on
the production in excess of 80%of the
installed capacity of the existing unit.

(ii) "New | ndustrial Unit" shall also include a
sick unit:-
(a) whi ch has not avail ed of any

benefits of exenption fromtax
or defernment of tax;

(b) whi ch has been apprai sed by
financial institution and
appropriate rehabilitation plan

has been fornul ated; and

(c) whi ch has been purchased by a
new managenent ot her than by

way of collusive transfer and

such managenent has nade

addi tional fixed capita

i nvestment not | ess than 25% of

the depreciated val ue of the

assets of such unit".

The respondents in these appeals viz Ms. J.K

Udyog and J. K. Synthetics Ltd were wit petitioners before
the H gh Court of Rajasthan and are conpani es which

manuf acture cement in different units within the State of
Raj ast han. The respondent -conpani es in these appeal s
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are undi sputedly ’sick’

The description of the type of units, extent of the
percentage of exenption fromtax liability, the maxi mm
exenption perm ssible under the schene and the
maximumtine [imt for availing the exenption under the
schenme have been set out in Annexure 'B° to the Schene.

We set out below the material portion of Annexure B
to the exenption schene.

Sl.

No.
Type of Units
Extent of the

per cent age of
exenption from
total tax liability
Maxi mum exenpti on
in terms

of percentage

of eligible fixed
capi tal investment(FCl)
Maxi mum avai | i ng
[imt
for

exenption
fromtax.

arwWNE

1

New Units other than
the units nentioned
at S.No.2 and

3 and units going in
for expansion

or diversification
1st year

2nd year

3rd year

4t h year

5th year

6t h year

7th year

8th year

9th year

10t h year

11t h year

100

%

90%

80%

70%

60%

50%

50%

40%
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40%
30%
30%

100%f eligible fixed
capital investnent in
cases where

such i nvest nent

exceeds Rs. 1, 50,00 | acs,
and 125% of eligible FC
in cases where

such investnent does

not exceed Rs. 150,00 | acs
El even years

2

(a) New Units

of knitwears, gens
and jewellery, textile,
el ectronics

and tel econmuni cati ons,
conput er software,
foot wears and

| eat her goods,

and ceramic

(b) Very
Prestigious Units
1st year

2nd year

3rd year

4t h year

5th year

6t h year

7th year

8th year

9th year

10t h year

11t h year

12t h year

13th year

100

%

100

%

90%

80%

70%

60%

50%

50%

40%

40%

30%

30%

30%

30%

125% of eligible fixed
capital investnent
Thirteen years
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3

Al'l categories of
cenent Pl ants/

units

i ncl udi ng pi oneering
to Prestigious unit
Very prestigious/Premer
Units except

m ni cenent

pl ants nmenti oned

i n Annexure-A

25% of

t ot al

liability

100% of eligible FC
El even years

4
Sick Unit's:

(a) Sick units which
have not avail ed

of benefits of exenption
fromtax or deternent

of tax previously,

Sane

benefits

whi ch

are

avai |l abl e

to new

Units at

S. No.1

El even years

(b) OGther sick

units whi ch have
avai |l ed of the benefits
of exenption fromtax
or deferment of tax
1st year

2nd year

3rd year

4t h year

5th year

6t h year

7th year

8th year

9th year

10t h year

11t h year

80%
70%
60%
50%
40%
30%
20%
10%
10%
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10%

10%

100% of eligible

fixed capital investnent
in cases where

such i nvest nent

exceeds Rs. 150.00 | acs
and 125% of FCl in
cases where

such investnent does

not exceed Rs.150.00 | acs
El even years

It is apparent fromthis annexure that for the
pur poses of deferring the rate of exenption the industries
were classified into three categories under Srl. Nos. 1, 2
and 3 according to the kind of Industry. Cenent
pl ants/uni'ts have been separately placed in Srl.No. 3.
According to the respondent-conpani es, however,
sick units were treated as a special category, and
irrespective of the nature of the industry, were covered by
Srl.4. 1t is the respondent’s case that as far as their
cenent units were concerned they were not covered by Srl.
No 3 but by Srl. No.4(a) and thus, according to them
they were entitled to the higher benefits accorded to new
units under Srl. No.1l. According to themthe words under
colum 3 against Srl. No.4 made this clear

According to the appellants on the other hand, this
was never the intention of the State Government which had
wanted to treat sick industrial units of a particular kind on
par with new industrial units of that kind inthe matter of
grant of exenption. But we are anticipating the dispute
which is considered in detail subsequently. Returning to
the schene : - the procedure for obtaining exenption
under the scheme has been provided in clause 4, the
rel evant extract of which reads as under

"Sanction of benefits under the
Exenpti on Schene and issue of Eligibility
Certificate:-

(a) In order to avail the benefit under
this Schenme, the applicant industria
unit shall have to obtain sanction
fromthe State Level Screening
Committee or District Leve

Screening Conmittee, as the case

may be. The Screening

Conmittees shall act as quasi -
judicial authorities whose decisions
shal |l be final subject to other

provi sions provided for in this

Schene.

(b) \ 005\ 005

(c) \ 005\ 005. .

(d) \ 005\ 005.

(e) The appropriate Screening
Committee shall, after having

exam ned the application of an

i ndustrial unit and after having
gat hered or collected such ot her

i nformation, documents or evidence
as may be consi dered necessary

and after having got conducted
such further enquiry as deened
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proper in the circunstances of the
case, sanction the benefits under
this Scheme to the said unit if it is
found fully covered by the

provi sions of this Schene and is not
in any way debarred or disqualified
to claimthe said benefits.

However, in particular, the said
Screening Conmittee shall reject

the application of the applicant,
uni t\ 027

(i) where its case does not fall within
the paraneters of this Schenme, or

(ii) where it has failed in spite of
adequat e opportunity being given,

to supply any information asked for

or adduce any evi dence required

for; or

(iii) where any case of avoidance or
evasi on of tax is pending against it
at any forumor it i's found penalized
for such offence, within a period of
two years inmedi ately precedi ng

the date of the filing of the
application; however, the said
Screening Conmittee nay waive

this disqualification.in an
appropriate case if the offence is
technical or venial in nature or has
been conpounded.

(f) In case of sanction of benefits under the
Schene, such sanction shall be

conmuni cated in witing to the

Assessing Authority of the applicant

unit, who shall issue Eligibility Certificate
to the said unit in Form 027C, appended

to this notification, within a period of
seven days fromthe date of the receipt

of the sanction, and a copy of such
Certificate shall also be sent to the

Menber Secretary of the concerned

Screeni ng Conmittee.

(9) The Eligibility Certificate issued under
this Schene shall remain in force till the
perm ssi bl e exenption fromtax in

accordance with the provisions of this

schenme is not exhausted, or till such
Certificate is not anended, suspended

or revoked.

(h) The benefits under this Schenme shall be
avail able fromthe date of the application
filed by the applicant unit conpleted in

all respects, as certified by the menber
Secretary of the appropriate Screening

Comm ttee.

(1) During the currency of the Eligibility
Certificate, the unit concerned shall be
exenpted from paynent of tax on the
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intra-State sales/inter-State sales of the
goods and by-products manufactured by

it within the State including the waste
items derived therefrom and the packing
mat erial used therewith."

The order in which the steps envisaged for grant of benefits
under this clause of the schenme was therefore;

1) maki ng of an application by the industrial unit;

2) the certification of the application as conplete and the
provi sional availability of the benefits (clause 4(h) );

3) The exam nation of the application by the Screening

Conmittee after collecting information/enquiry etc
Clause (4( e));

4) The sanction or-rejection of the application by the
Screening Conmittee . (Cl ause (4(e));

5) In case of “sanction, the conmunication of the sanction
to the Assessing Authority. (Clause (4 (f))

6) The issuance of Eligibility Certificate by the Assessing
Aut hority wi'thin seven days. (O ause 4( f));

7) The availability of exenption from paynment of tax

during the currency of the Eligibility Certificate until the
exenpti on was either exhausted or unless the

certificates were amended, suspended or revoked.

(Causes 4(i)).

The respondent conpani es applied for exenption under
the schene claimng benefits at par with units under Srl.No.1l. As
far as Ms. J.K Synthetics Limted is concerned, the Director of
Industries certified that the application was conpl ete. The
certificate issued under Section 4(h) on 20th February, 1999
made it clear:

"This certificate will not be treated as
sanction of incentive under the Sal es Tax
Exenmpti on Scheme, 1998. Incentive if

any avail ed under C ause 4(h) of the
aforesaid scheme will be entirely at the
risk of the unit, subject to decision of the
State | evel Screening Committee. A

sui tabl e undertaki ng shall be taken by the
concerned assessing authority in this

regard fromthe unit."

In terms of the requirenment, Ms. J.K Synthetics Limted
gave an undertaking in witing to the effect that the incentives
avail ed by the conpany fromthe date of conpletion of the
application till the grant of sanction of eligibility certificate would
be entirely at the risk of the conpany and in case the conpany’s
application was rejected for any reason, the conpany shall pay
the tax which was being availed of on the basis of ‘the certificate
of conpl eti on.
VWile the application of Ms. J.K Synthetics was pending
for consideration by the Screening Committee, the corrigendum
was i ssued on 30th Septenber, 1999, by the Finance Departnent
inter-alia, anending the third colum against Srl.No.4 of
Annexure B by replacing the phrase "New units at Srl. No. 1"
with "New units at Srl. No. 1,2 and 3 as the case nmay be". Thus
sick cement units under Srl.No.4 (a) were expressly put on par
with new cenment units under Srl. No. 3.

Ms. J.K Synthetics Limted submtted a representation
to the Screening Conmittee that the corrigendum shoul d not
af fect the conmpany. The Screening Committee deferred its
deci sion on the ground that as the particular unit of Ms. J.K
Synthetics Limted in respect of which the exenption was
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cl ai med was not sick, although the conpany itself had been
declared sick, it should await the rehabilitation programe duly
approved by the BIFR providing the benefit of sales tax

i ncentives schene to all such units. While deferring the case til
the approval of the rehabilitation programme by BIFR, the
Screening Conmittee said that the unit could avail of the benefit
under the schene to the extent perm ssible under the

corrigendum Neither any sanction under clause 4(e) and
consequently no Eligibility Certificate under clause 4(f) have
been issued to Ms. J.K Synthetics Limted under the scheme til
t oday.

As far as Ms. Udai pur Udyog Limted is concerned, its
application under the schenme was certified as conpl ete under
Clause 4(h)on 26th July, 1999 and was sanctioned on 30th
Decenmber, 1999. However the quantum of benefit was granted

in terms of the corrigendumfromthe date of issuance of the
corrigendum The eligibility certificate was issued to Ms. J.K
Udyog on 29th February, 2000 also restricting the benefits under
the schene on the basis of the corrigendum

Si nce the respondent had been availing of the higher rates
of exenption against Srl.No.1l, consequent upon the decision of
the Screening Conmittee granting the benefits under the
corrigendum provisional assessnent orders and notices were
i ssued to both the respondent conpanies by the Sal es Tax
Authorities over the differential sales tax.

Ms. J.K Synthetics Limted and J. K. Udyog Limted filed
separate writ petitions before the H gh Court of Rajasthan
chal | engi ng the corrigendum dated 30th September, 1999; in the
alternative a prayer was made to-hold that the corrigendum had
no application to the respondent conpanies; for quashing the
deci sions of the Screening Conmittee in so far as the
respondent conpani es were given the benefit of the exenption
schenme on the basis of the corrigendum and for quashing the
provi si onal assessnent orders and noti ces.

The subm ssion of the respondent conpani es before the
H gh Court inter alia was that the schene as originally franed
al l owed the conpanies to avail of ‘the benefit of the exenption
schene under the Srl.No. 4(a) read with Srl. No. 1for a period of
11 years up to a maximumlimt of hundred percent of the
conpanies’ eligibility fixed capital investnent at percentages of
the total tax liability ranging from 100%in the first year to 30%in
the 11th year. These rights of the companies under the schene
were clainmed to be crystalised with effect fromthe date of the
certification of their applications under clause 4 (h), which could
not be taken away by the corrigendumw th retrospective effect.

The | earned single judge accepted the submission of the
respondent conpani es that the inpugned corrigendumreally
amounted to an amendnment of the scheme. But it/ was held that
the State Governnent was conpetent to nodify the schene
and, therefore, the respondent conpanies were entitled to relief
internms of the schenme as originally notified up to the date of
amendnment and subsequent thereto as provided in the
corrigendum Since the corrigendum had been published in the
Oficial Gazette on 7th January, 2000 it was held that it would be
applicable with effect fromthat date

Several appeals were preferred both by the State of
Raj ast han as well as by the respondent conpanies fromthe
deci sion of the |learned Single Judge. The Division Bench
di sposed of all the appeals by the judgment inpugned before
us. The Appellate Court agreed with the | earned Single Judge
that the corrigendumnotification was in fact an anendnent of
the schene and therefore, this would operate only prospectively
i.e. from7th January, 2000. The plea of the respondent
conpani es that the State Governnent was bound by the
principles of prom ssory estoppel from nodifying or amendi ng the
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schene was negated by the Division Bench. The respondent
conpani es have not sought to challenge this conclusion before
us. The Division Bench however held that the rights of the
respondent conpani es of enjoying the benefit wunder the origina
schene including the maxi num anount of exenption, the
maxi mum peri od of exenption, and the percentage of exenption
were avail able to the respondent conpanies with effect fromthe
date of certification of their applications under clause 4(h) and
were substantive and that these rights could not be affected
adversely unl ess the subsequent notification clearly manifested
an intention to do so. It was held that the corrigendum did not
contain any such explicit provision nor could any inference be
drawn that accrued rights were to be affected. It was held that
even if this proposition was unacceptabl e, the anendnent was
arbitrary and violative of Article 14 being discrimnatory vis-‘-vis
other sick industries. It was further held that the anendnent
coul d not discrimnate agai nst -~ sick cenent plants which had not
avai | ed of benefits of tax exenption earlier, so that such sick
industries were treated in a manner worse than sick cenent
i ndustries which had avail ed of exenptions fromsales tax earlier
The Divi sion Bench accordingly held that the respondent
conpanies were entitled to avail of the benefits under the
schene as originally notified in the manner provided in colum 3
of Serial No. 1 of Annexure B read with Serial No. 4(a) and that
such rights were not affected by the corrigendum published on
7th January, 2000. However. the corrigendumnotification itself
was not quashed as had been prayed for.

The appel | ants have i mpugned the decision of the Division
Bench and have contended that the Division Bench had erred in
fact and in lawin comng to the conclusion that the respondent
conpani es had a vested right to the benefits of the schene as
avail able to new units under Srl. No. 1 of Annexure 'B to the
schene. It is pointed out that as far as J. K Synthetics is
concerned its application has not been sanctioned at all. It is
contended that the corrigendumnotification was in fact a
corrigendum and not an anmendnent, and that the corri gendum
nerely made explicit the intention of the State Governnent to
treat the sick units of a particular industry on par with new units
of such industries. It is further contended that even'if the
corrigendum were construed as an anmendnent, the State
CGovernment had the power to withdraw or nodify the benefit of
the schene not only under Section 15 of the RST Act read w th
Section 8(5) of the CST Act but also under clause (9)  of the
schenme which provides for the power to the State Governnent to
review or nodify the exenption schene "as and when needed in
public interest". It is submitted that an exenption is in the nature
of a concession and was by that reason a defeasible right. It is
submitted that exenptions granted could not create any vested
right in the beneficiaries of the exenption to the continued grant
of the exenmption until and unless the beneficiary was able to
establish that the State Governnent was bound by the principles
of prom ssory estoppel from nodifying or wthdraw ng the
concession. It is submitted that since the respondent conpanies
had failed to establish any prom ssory estoppel on the part of the
State Governnent, the Governnent could w thdraw or nodify the
concession given at |least fromthe date of the publication of the
corrigendumnotification. As far as the Hi gh Court’s findings on
the issue of discrinmnation is concerned, it is subnitted that in
fact there were no other cenment units in the State in comparison
with which it could be said that the respondents-comnpani es were
being unfairly treated. The | anguage of Srl. No.3 in Annexure B
was al so relied upon to contend that the corrigendum was not
discrimnatory and nerely treated sick cenment units and new
cenment units equally.

Counsel for the respondent-conmpanies has submtted
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that there was no power in the State Governnent to issue the
corrigendumwi th retrospective effect. It is subnitted that the
schene was issued not only under Section 15 of the RST Act but

al so under Section 8(5) of the CST Act. The exercise of the

power was thus, to use counsel’s |anguage, 'inseverable . It is
argued that as there is no power under Section 8(5) of the CST

Act to withdraw an exenption with retrospective effect the entire
exerci se of issuing the corrigendummnust fail. |In addition, it is
submitted that even Section 15 of the Act did not allow the State
CGovernment to withdraw an exenption with retrospective effect.

It is stated that under clause 4(h) read with clause 5(g), on the
date on which the respondents-conpanies’ application was

certified as being conplete, rights accrued to the industrial units
whi ch could not be withdrawn and it was not necessary to rely

upon the principle of prom ssory estoppel for the purpose of
claiming continued exenption. It is submitted that the

subsequent notification was not-a corrigendum but an

amendnent of the schene and coul d not be construed as

amounting to withdrawal of the rights conferred under the

schene as originally published. It is submitted that sick units
have been treated as a class apart irrespective of the nature of

i ndustry. It is also subnmitted that the corrigendumif construed in
the manner advocated by the appellants, would be violative of
Article 14. Finally, it-is submitted that in any event this Court
shoul d protect the respondent-conpanies in.so far as they had
avai |l ed of the benefits of the schenme as originally published at

| east fromthe date of the order of the H gh Court. It is submtted
that the Hi gh Court had struck down the corrigendum notification
Therefore, Annexure B.as originally notified would revive. The
deci sion of the H gh Court not having been stayed by this Court,
the respondent - conpani es had not and i ndeed could not recover

the sales tax fromtheir custoners by virtue of Section 14(2) of
the RST Act and it would in these circunstances be inequitable

to saddle themwith sales tax liability for the period subsequent to
the decision of the High Court. ~Reliance has been placed on the
decision of this Court in State of Rajasthan V. Mhaveer Ol

I ndustries and Ors. 1999 (4) SCC 357 in support of the

submi ssi on.

The i ssue whether the subsequent notification should be
read as a correction or an anendment of the schenme as
originally notified would be relevant only if the appel 'ants sought
to give retrospective effect to it. Since the appellants have stated
before us that they do not intend to take away the benefits which
may have actually been enjoyed by the respondent conpani es
prior to the date of publication of the corrigendumviz 7th January,
2000, a determination of the issue would be an academ c
exerci se and a consideration of the several decisions cited with
regard to the principles for deciding whether a statutory provision
has retrospective effect, is unnecessary. The question/ is whether
the subsequent notification could operate as far as the
respondent conpani es are concerned with effect from 7.1.2000.
The answer to this question would depend upon the nature of the
rights of the respondent conpani es under the schene.

An exenption is by definition a freedom from an obligation

which the exenptee is otherwise liable to discharge. It is a
privilege granting an advantage not available to others. An
exenption granted under a statutory provision in a fiscal statute
has been held to be a concession granted by the State
CGovernment so that the beneficiaries of such concession are not
required to pay the tax or duty they are otherwise liable to pay
under such statute. The recipient of a concession has no legally
enforceabl e right against the Government to grant a concession
except to enjoy the benefits of the concession during the period
of its grant. This right to enjoy is a defeasible one in the sense
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that it may be taken away in exercise of the very power under
whi ch the exenption was granted. [See: Shri Bakul Gl

Industries & Anr. V. State of Gujarat; 1987 (1) SCC 31
Kasi nka Trading v. Union of India (1995)1 SCC 274; Shrijee
Sal es Corpn. v. Union of India (1997) 3 SCC 398].

In this case the schene being notified under the power in
the State Governnent to grant exenptions both under Section
15 of the RST and Section 8(5) of the CST in the public interest,
the State Governnent was conpetent to nodify or revoke the
grant for the same reason. Thus what is granted can be
wi t hdrawn unl ess the Governnent is precluded from doing so on
the ground of prom ssory estoppel, which principle is itself
subj ect to considerations of equity and public interest.
[See: Sales Tax Oficer v. Shree Durga Gl MIls (1998) 1 SCC
572]. The vesting of a defeasible right is therefore, a
contradiction in terms. There being no indefeasible right to the
conti nued grant of ‘an exenption (absent the exception of
prom ssory estoppel), the question of the respondent conpanies
havi ng an i ndefeasible right to any facet of such exenption such
as the rate, period etc. does not arise.

In any event, the High Court erred in fact in holding that
Ms. J.K Synthetics had a vested right to the benefits of the
schene. Cause 4 of the schene clearly provides that the
benefits under the schene were subject to the sanction of the
Screening Conmmttee. MNo sanction has been.issued to Ms. J.K
Synthetics till date.

Apart fromthis, the exenption being-a creature of the

schene is subject to the schenme. Clause 9 of the schene nakes
it clear that the right under the scheme was tenporary in the
sense that the schene could be nodified or reviewed. It is true
that clause 9 also provides that such review or nodification could
take place only in the public interest. But neverthel ess the right
conferred was a nodifiable or revocable one. If any right under the
schene is held to be unnodifiable it would be contrary to the
schene itself. Therefore even if one were to assume that the
respondent conpanies were entitled to the benefits of the schene
on par with new units under Srl.No.1 with effect fromthe date of
the certification of their application under clause 4(h), the right
could be nodified with effect fromthe date on which'the schene
was nodi fied. The further argument of the respondent that the
subsequent notification could not be construed as a nodification
and woul d apply only to subsequent applicants is unacceptable.
There is no ambiguity in the | anguage of the subsequent
notification. On the contrary the use of the word corrigendum
itself indicates the intention was to correct and to rectify what the
State Covernment thought had been erroneously done.
Conming now to the question of public interest. The 4th New

I ndustrial Policy pursuant to which the schene had been franed

by the State Governnment was indisputably in the public interest.
Therefore, if the intention of the State Government was to
ef fectuate the policy by issuing the subsequent notification it
cannot be said that the State CGovernment was not acting in the
public interest. The Industrial Policy which resulted in the
exenption scheme expressly provided that the rate of benefits
which were to be given to sick industrial units which had not
avai |l ed of any such benefits in the past would be at par with a new
unit. But does this nean that the words "new unit" in the policy
referred to industries under Srl. No.1 ? We think not. New units of
di fferent kinds of industries had been separately classified both
under the policy and under Srl.Nos.1,2 and 3 of Annexure B to
the schene. Each of the three categories at Srl.Nos.1,2 and 3

have been granted different rates of exenption Serial No.1
relates to new industries not covered by Srl.No.2 and 3. It is
therefore, the residuary category and any new i ndustry covered by
Srl. Nos. 2 and 3 would not be covered by Srl.No.1. Serial No.2
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speaks of particular industries such as knitwears, gens and

jewel lery, textile, electronics tel ecomunications, conputer
software, footwear and | eather goods and cerami cs. This

category of industries has been sub-classified under the heads of
(a) "new units" and (b) very prestigious units". A very prestigious
unit is not defined in the schene itself but is referred to in the

i ndustrial policy as those industries which have a fixed capita

i nvest mnent of Rs.50 crore or nore and regul ar enpl oynent of 250
persons. Srl.No.3 nmakes no such distinction and refers to "al
categories" of cenment plants except mni cenment plants

mentioned in Annexure A to the schene. Subject to the

exception of Annexure A all categories of cenment plants/units

i ncludi ng new units have been all owed exenption of 25% of the

total tax liability for 11 years. There is no tapering of the incentive
for the 11 years that the benefit was to be available as is the case
under the other Serial Nunbers. "All categories" would

necessarily include new cenent plants and sick industrial units
falling within the definition of C ause 2(k)(ii), which was al so
entitled to the sane | evel of benefit as all other new cement units.
It would beincongruous to grant sick industrial units which do not
fall wi thin clause 2(k)(ii) higher benefits than sick industrial units
which do. Since a sick-industrial unit is granted a particul ar

benefit subject to the ful fill ment of various conditions, it inmplies
that the industry which fulfils the conditions woul d be better off
than the one which does not. If we were to accept the

respondents’ interpretation of the original notification under
Srl.No.4(a) and (b), higher benefits wuld be available to sick

i ndustrial units which did not conply with the conditions inposed
under cl ause 2(k)(ii). Such a conclusion is not only illogical but
woul d serve to nmake a distinction between sick industrial units on
an irrational basis. Clause 2(k)(ii) therefore indicates that the
hi ghest benefit that a sick industrial unit can claimunder the
schene, is to be treated at par with new i ndustries.

The thrust of the industrial policy was to give an incentive to

new entrepreneurs. It is true that there are separate provisions for
"sick industries’ but given the main object of the policy to make
Raj ast han a "npbst favoured destination for industries", it could not

have been the intention of the State Government to give a | ower
benefit to new industries and to give higher benefits to sick

i ndustrial units already established in the State. However, ~when
the schene was first notified although the body of the schene

ef fectuated the objective, the entry under colum 3 against

Srl.No.4 in Annexure B did not clearly reflect this.  Doubtless the
interpretation put by the respondent conpani es and accepted by

the High Court on the entries against Srl.No. 4 as it originally
stood in Annexure B, is a possible interpretation, but in our opinion
Annexure B was equal ly susceptible of the interpretation put

forward by the appellants before us particularly in the context of
the Industrial Policy.

It was to clarify this anbiguity that the subsequent

notification was issued by the State Government to correct or

amend Annexure B to the extent that it could be interpreted in a
manner not in keeping with the published industrial policy of the
State and the substantive provisions of the schene.

For these reasons al so the corrigendum cannot be said to

be violative of Article 14. On the contrary, if the corrigendum were
not to be given effect to, the entire scheme woul d operate
irrationally by nmaking an invidious distinction between sick cenent
units as we have already said. The irrationality is al so apparent
vis-a-vis industries referable to Srl.No.2. Under the schene, the

hi ghest rate of exenption and greatest benefits is granted to new
units under Srl.No.2. If the respondents’ interpretation of the
corrigendum is accepted, a sick industry of a particular kind which
otherwi se falls under Srl.No.2 would, by virtue of the entry agai nst
Srl.No.4, be entitled to nuch | esser than new units of the sane
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kind of industry as it would be treated on par with new units of
di fferent kinds of industries under Srl.No.1l. This is perhaps the
reason why the corrigendum was not chal |l enged by those
i ndustries covered by Srl. No.2 which are sick and which are not
new i ndustrial units within the meaning of clause 2(k)(ii) of the
schene. Although it appears to us that Srl.No.3 would include al
categories of cenent industries, the question whether Srl. No. 4(b)
woul d relate to sick cement industries not covered by clause 2(k)
(iii) or Srl. No.4(a) is not an issue which requires to be finally
decided in this case, particularly when there is no such industry
bef ore us which claims the benefit of clause 4(b).
Learned counsel for the respondents’ additional contention
is that the Screening Commttee had proceeded on the basis that
the sick cenment units were covered under Srl.No.4 and not
Srl.No.3. It is argued that such decision of the Screening
Committee being final-in terms of C ause 4(a) of the schenme, it
was not open to the State to contend otherw se. The argument is
wi t hout force. The finality given to the decision of Screening
Conmittee in terns of Cause 4(a) is "subject to other provisions
provided for in the schenme". ~ Any deci sion of the Screening
Conmi ttee cannot be contrary to the provisions of the schene.
Besides all that the Screening Committee has held is that the
respondent conpanies are to be treated on par with other cenent
conpanies, with effect fromthe date of the subsequent
notification. That is also what the appellants contend, nanely that
Srl.No.4(a) expressly puts sick cenment units on par with new
cement units under Srl. No. 3.
The respondent conpanies are therefore required to avail of
the benefits under the schenme on-the basis of the corrigendum
with effect from7.1.2000. Learned counsel for the respondent
conpani es may be right in his contention that if a sanction is
granted and an Eligibility Certificate issued on the basis of the
sanction, then having regard to the provisions of Section 4(h) the
peri od of exenption under the sanction ought to cover ' the date of
the certification of the application as conplete under C ause 4(h).
But it is again unnecessary to decide the anbit of the Screening
Conmittee’s power, as the appellants have not argued that the
benefits of the higher rate of exenption already avail ed of by the
respondent conpanies with effect fromthe date of certification
under clause 4(h) up to 7th January, 2000 shoul'd be taken away
fromthem

This brings us to the last argunent of the respondent
conpanies viz. that they should not be nmade liable for the sales
tax on the basis of the corrigendumfor the period they had avail ed
of the exenptions after the decision of the H gh Court: The
submi ssi on proceeded on the basis that the Hi gh Court had
guashed the corrigendum Notification. As we have noted earlier
the Division Bench had not quashed the corrigendum notification
but had contented itself with construing it. The nere fact that this
Court has not granted a stay of operation of the decision of the
H gh Court would not give the respondent conpani es-any right to
the fruits of that decision if the decision is ultimtely reversed by
this Court. Besides the respondent-conpani es shoul d have been
aware that with the adm ssion of the appeal fromthe High Court’s
order their rights thereunder were precarious. [See: Union of
India v. Wst Coast Paper MIIs Ltd. 2004(2) SCC 747, 753].

The nere circunstance that the respondent conpanies
havi ng avail ed of the exenption schene were prohibited from
collecting the tax fromits customers or that they had not
collected the sales tax fromtheir custonmers, (which assertion is
strongly disputed by the appellants), is of no consequence. The
primary liability to pay the Sales Tax is on the seller. The seller
may or may not be entitled to recover the same fromthe
purchaser. The State Government is entitled to recover the same
fromthe respondent-conpani es irrespective of the fact that the
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respondent - conpani es may have | ost the chance of passing on
their liability to pay sales tax to their purchasers.

It is true that this Court has on sone occasi ons granted
relief frompaynent of sales tax to an assessee despite having
found agai nst the assessee on equitable considerations. But on
every occasion there was sonething nore than the nere
i mpossibility of the assessee passing on the tax to its
purchasers. Thus in the case of British Physical Lab India Ltd.
V. State of Karnataka and Anr. 1999 (1) SCC 170, the State
CGovernment had itself issued a notification reducing the rate of
tax. The notification was struck down by Court. The State
CGovernment then sought to recover the difference between the
reduced rate as had been notified by it and the rate generally
applicable. This Court granted relief to the assessee since the
State CGovernment had itself issued the notification concerned.

Similarly in Shree Cenment Limited and Anr. v. State of
Raj ast han and O hers 2000(1) SCC 765, relief was granted
havi ng regard to the peculiar history of the case. By three
notifications covering 1990 to 1994 issued by the State of
Raj ast han the rate of tax payable by |ocal dealers in respect of
inter-state sales had been reduced. The notifications were
chal | enged by cement manufacturers from outside the State.

The High Court rejected the challenge. Wen the non |oca

cenment manufacturers canme to this Court, this Court held that
the notifications were void and quashed them [Shri Digvijay
Cenent Conpanies v. State of Rajasthan, 1997 (5) SCC 406].

A fourth notification was subsequently issued by the State of

Raj asthan simlar to the earlier three notifications which had
been quashed. The fourth notification was chall enged directly
before this Court by nmeans of -a wit petition under Article 32.
This time the Bench which entertained the wit petition

di sagreed with the view expressed earlier by this Court in respect
of Shri Digvijay Cenent and referred the matter to a | arger
Bench. The Constitution Bench overrul ed” the decision in Shri

Di gvijay Cement. The question then was whet her the | oca

manuf acturers woul d be entitled to the benefit of the decision of
the Constitution Bench despite the fact that the notifications
under which they had availed of a lower rate of tax had been
deci ded against themin Shri Digvijay Cement. This Court held
in favour of the | ocal manufacturers. The circunstance that the
notifications were subsequently held to be valid by a |arger
Bench operated to protect themfromliabilities which had arisen
by virtue of the earlier erroneous decision

In State of Rajasthan and anr. v. Mhaveer Q|
Industries & others 1999(4) SCC 357, this Court ~ allowed the
assessee to retain benefits under a schene upto 4.4.1994
despite the fact that the assesses were held not entitled to such
benefits, on the ground that in another proceeding this Court had
allowed simlar industries to retain the benefit up to 4.4.1994.
What is of significance is that the assesses were denied further
benefit even though they had been successful before the Single
Judge, before the Division Bench of the H gh Court and no stay
had been obtained fromthis Court at any stage. It was said:
"The respondents have been aware
t hroughout that the judgnent of the Single
Judge was appeal ed agai nst. Even after the
Di vi si on Bench disnissed the appeal the
matter was carried further by filing the present
speci al | eave petition/appeal before this Court.

The respondents continued to enjoy the
benefits of the said two Schenmes since no
stay was obtained. Nevertheless, the
guesti on whether the respondents are entitled
to the said benefits, has been sub judice
throughout. Since the appeal is now being
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deci ded agai nst the respondents, they cannot
claimthe benefit of an eligibility certificate
whi ch was granted entirely on account of a
judgrment of a Single Judge in their favour

whi ch is now being set aside.”

As far as Ms. J.K Synthetics is concerned, their right to
obt ai n benefits under the schene by reason of clause 4(b) was in

any event provisional. The undertaking given by this conpany
was to the effect that the benefits of the scheme were being
availed at the risk of the conpany till the sanction was granted by

the Screening Conmittee. Since no sanction has been granted to
the conpany, the conpany was aware that its rights to the
benefits under the schene were conditional and that it nmight be
called upon to neet its sales tax liabilities in the event sanction
was not granted on its application

In such circunstances it must be open to the State
Covernment to recover sales tax dues as it is entitled to under the
RST Act allowing the respondent conpanies to only keep such
benefits ' as had been al ready availed of by then upto 7th January,
2000 and thereafter at the rates specified and according to the
provi sions of the scheme as nodified by the corrigendum
notification. However no interest or penalty will be charged from
the respondent comnpani es by the appellants on the differentia
amounts for the periodthe matter was sub judice before this
Court provided the respondent conpani es pay the principa
amount of sales tax within such tine as my be specified by the
appel lants in this regard.
We, therefore, allow the appeal s-and set aside the

i mpugned deci si on wi thout any order as to costs.




