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ACT:
I ndustri al Di sput e- Fai |l ure  of conciliation--Appropriate

Government’ s Power of reference-Oder of refusal -Reasons, if
nmust be germane to the issue-C assification-Bonus-Industria
D sputes Act, 1947 (14 of 1947), ss. 12(5), 10(1).

HEADNOTE:

Section 2(5) of the Industrial D sputes Act, 1947, properly
construed, does not by itself confer the power on the
appropriate GCovernment to make a reference. That power is
really contained in s. 10(i) of the Act. In _~deciding
whet her it should or should not nmake a reference under s.
12(5) of the Act the appropriate Government need not . base
its decision solely on the report of the conciliation
officer, but is free to take into consideration all / other
rel evant facts and circunstances under s. 10(1), and where
it refused to make a reference it must record and com
muni cate its reasons therefore to the parties concerned.
Such reasons, however, nust be germane, and not extraneous
or irrelevant, to the dispute.

But in exercising such wide powers as are conferred by S.
10(1), the appropriate Governnment nmust act fairly and
reasonably and not in a punitive spirit, and although
consi derati ons of expedi ency may not be wholly excluded, it
must not be swayed by any extraneous consi derations.
Consequently, in a case where the issues in dispute related
to a claimof classification for specified enployees and
addi ti onal bonus and the sole ground on which the Governnent
refused to refer the dispute for adjudication under s. 12(5)
was that the enpl oyees had adopted go-slow tactics during
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the relevant vyear, although the conpany had nevertheless
voluntarily paid three nonths’ bonus for that year and the
report of the conciliation officer was in favour of the
enpl oyees,

Hel d, that the Governnent acted on irrel evant considerations
and its decision being wholly punitive in character a clear
case for the issue of a wit of mandanus was nmade out.

Held, further, that since the work done by the enployees
prima facie justified the claimfor classification and it
was in consonance with the practice prevailing in other
conpar abl e concerns, the m sconduct of the respondents could
be no ground for refusing reference as the claim was in
regard to the future benefit to the enpl oyees.

228

The claimof bonus being also prima facie justified by the
profits earned during the relevant year in accordance wth
wel | settled principles of industrial adjudication, the
order of refusal was in the nature of a punitive action that
was whol |y inconsistent with the object of the Act.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION: Civil Appeals Nos. 37 & 38 of
1957.

Appeals fromthe judgnment and order dated August 30, 1955,
of the former Bonbay Hi gh Court in Appeals Nos. 55 and 56 of
1955, arising out of the judgment and order dated June 23,
1955, of the said High Court in Msc. Application No. 80 of
1955.

C. K Daphtary, Solicitor-General of India, B. . Ganapathy
Iyer and R H. Dhebar, for the appellant (in C. A No. 37 of
57) and respondent No. 6 (in C. A No. 38/57).

S. D Vimadalal and I. N. Shroff, for the appellant (in C
A. No. 38/57) and respondent No.-6 (inC. A No. 37/57.)
Rajni Patel, S. N Andley, J. B. Dadachanji, Raneshwar Nath
and P. L. Vohra, for respondents Nos.1 and 3 to 5 (in both
the appeal s).

S. B. Naik and K. R Chaudhuri, for respondent No. 2 (in
both the appeal s).

1960. August 18. The Judgnment of the Court was - delivered
by

GAJENDRAGADKAR J. - These two appeal s arise froman industri al
di spute between the Firestone Tyre and Rubber Co. of |ndia
Ltd., (hereafter called the conpany) and its wor kmen
(hereafter called the respondents), and they raisea short
and interesting question about the construction of s. 12(5)
of the Industrial Disputes Act 14 of 1947 (hereafter called
the Act). It appears that the respondents addressed / four
denmands to the conpany; they were in respect of gratuity,
hol i days, classification of certain enployees and- for the
paynment of an unconditional bonus for the financial vyear
ended Cctober 31, 1953. The respondents’ union al so
addressed the Assistant Conm ssioner of Labour, Bonbay,
forwarding to hima
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copy of the said denands, and intimating to himthat since
the company had not recogni sed the respondents’ union there
was no hope of any direct negotiations between the union and
the conpany. The Assistant Comm ssioner of Labour, who is
also the conciliation officer, was therefore requested to
conmence the «conciliation proceedings at an early date.
Soon thereafter the conpany declared a bonus equivalent to
1/4 of the basic earnings for the year 195253. The
respondents then informed the conpany that they wer e
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entitled to a rmuch higher bonus having regard to the profits
nade by the conpany during the relevant year and that they
had decided to accept the bonus offered by the conpany
wi t hout prejudice to the demand already submitted by themin
that behalf. After holding a prelimnary discussion wth
the parties the conciliation officer examned the four
denmands nade by the respondents and adm tted into
conciliation only two of them; they were in respect of the
classification of certain enployees and the bonus for the
year 1952-53; the two renai ning denmands were not admitted in
conciliation. The conciliation proceedings initiated by the
conciliator, however, proved infructuous with the result
that on July 5, 1954, the conciliator nade his failure
report under s. 12(4) ~ of the Act. In his report the
conciliator has set out the arguments urged by both the
parties before himin respect of both the itenms of dispute.
In regard to the respondents’ claimfor bonus the conci-
l[iator ~made certain suggestions to the conmpany but the
conpany did not accept them and so it became clear that
there was no possibility of reaching a settlenment on that
i ssue. Incidentally the conciliator observed that it
appeared to himthat there was consi derabl e substance in the
case made out by the respondents for paynent of additiona

bonus. The conciliator also dealt with the respondents’
demand for classification and expressed his opinion that
having regard to the type and nature of the work which was
done by the workmen in question it seenmed clear that the
said work was mainly of a clerical nature and the dermand
that the said worknen shoul d be
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taken on the nonthly-paid roll appeared to be in consonance
with the practice prevailing in other conparable concerns.
The managenent, however, told the conciliator that the said
enpl oyees had received very liberal _increments and had
reached the maxi mum of their scales and so the nmanagenent
saw no reason to accede to the demand for classification

On receipt of this report the Governnent of Bonbay (now the
Covernment of Maharashtra) considered the matter and canme to
the conclusion that the dispute in question should not be
referred to an industrial tribunal for its adjudication

Accordingly, as required by s. 12(5) on Decenber 11, 1954,
the Governnent conmunicated to the respondents the said
decision and stated that it does not propose to refer the
said dispute to the tribunal under s. 12(5) " for the reason
that the worknen resorted to go slow during the year 195253
“. It is this decision of the Government refusing to refer
the dispute for industrial adjudication that has given rise
to the present proceedings.

On February 18, 1955, the respondents filed in the Bonbay
High Court a petition under Art. 226 of the Constitution
praying for the issue of a wit of mandanus or a wit in the
nature of nmandanus or other wit, direction or order against
the State of Maharashtra (hereafter called the appellant)
calling upon it to refer the said dispute for industria

adj udi cation wunder s. 10(1) and s. 12(5) of the Act. To
this application the company was al so i npl eaded as an oppon-
ent. This petition was heard by Tendol kar J. He held that
s. 12(5) in substance inposed an obligation on the appellant
to refer the dispute provided it was satisfied that a case
for reference had been nade, and he cane to the conclusion
that the reason given by the appellant for refusing to nmke
a reference was so extraneous that the respondents were
entitled to a wit of nandanus against the appellant.
Accordingly he directed that a mandanus shall issue against
the appellant to reconsider the question of naking or
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refusing to nmmke a reference under s. 12(5) ignoring the
fact that there was a sl ow down and taking into account only
such reasons as are germane to the

231

guestion of determ ning whether a reference should or should
not be nade.

Agai nst this decision the appellant as well as the conpany
preferred appeals. Chagla, C J., and Desai, J., who
constituted the Court of Appeal, allowed the two appeals to
be consolidated, heard them together and cane to the
conclusion that the view taken by Tendol kar J. was right
and that the wit of mandanus had been properly issued
agai nst the appellant. 'The appellant and the conpany then
applied for and obtained a certificate fromthe H gh Court
and with that certificate they have come to this Court by
their two appeals Nos. 37 and 38 of 1957. These appeal s
have been ordered to be consolidated and have been heard
together,  and both of themraise the question about the
construction of s. 12(5) of the Act.

Bef ore dealing with the said question it would be conveni ent
to state one more relevant fact: [t is comon ground that
during a part of the relevant year the respondents had
adopted go-slow tactics. According to the conpany the
peri od of go-slow attitude was seven nonths wher eas
according to the respondents it was about five nonths. It
is admitted that under cl. 23(c) of the standing orders of
the company willful slow ng down in performance of work, or
abatement, or instigation thereof, amounts to m sconduct,
and it is not denied that as a result of the go-slow tactics
adopted by the respondents disciplinary action was taken
agai nst 58 worknen enployed by the conpany. The respon-
dents’ case is that despite the go-slowstrategy adopted by
them for sone nonths during the relevant ~year the tota

production for the said period conpares very favorably wth
the production for previous years and that the profit | nade
by the company during the relevant year fully justifies
their claimfor additional bonus. The appellant has taken
the view that because the respondents adopted go-slow
strategy during the relevant year the industrial dispute
raised by themin regard to bonus as well as -classification
was not to be referred for adjudication under s. 12(5). I't
is in the light of these facts that we have to consider
whet her
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the wvalidity of the order passed by the appellant refusing
to refer the dispute for adjudication under 's. 12(5) can be
sust ai ned.

Let wus first examne the schenme of the relevant| provisions

of the Act. Chapter IIl which consists of ss. 10 and 10A
deals with reference of dispute to Boards, Courts or
Tri bunal s. Section 10(1) provides t hat wher e t he

appropriate Government is of opinion that any industria
di spute exists or is apprehended, it may at any tine by
order in witing refer the dispute to one or the other
authority specified in cls. (a) to (d). This section is  of

basic inportance in the scheme of the Act. It shows that
the main object of the Act is to provide for cheap and
expeditious machinery for the decision of all industria

di sputes by referring themto adjudication, and thus avoid
industrial conflict resulting fromfrequent |ock-outs and
strikes. It is with that object that reference is con-
tenmplated not only in regard to existing industrial disputes
but also in respect of disputes which nay be apprehended.
This section confers wi de and even absolute discretion on
the Government either to refer or to refuse to refer an
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i ndustrial dispute as therein provided. Naturally this wide
di scretion has to be exercised by the Governnent bona fide
and on a consideration of relevant and material facts. The
second proviso to s. 10(1) deals with disputes relating to a
public utility service, and it provides that where a notice
under s. 22 has been given in respect of such a dispute the
appropriate Government shall, unless it considers that the
noti ce has been frivolously or vexatiously given or that it
woul d be inexpedient so to do, nake a reference under this
sub-section notw t hstandi ng that any other proceedi ngs under
this Act in respect of the dispute may have comenced. It
is thus <clear that in regard to cases falling wunder this
provi so an obligation is inposed on the Governnent to refer
the dispute unless of course it is satisfied that the notice
is frivolous or vexatious or that considerations of
expedi ency required that a reference should not be nude.
This proviso also makes it clear that reference can be nade
even if other proceedings under the Act
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have already comenced in respect of the sanme dispute.
Thus, so far as discretionof the Government to exercise its
power of referring an industrial dispute is concerned it is
very wde wunder s. 10(1) but is limted under the second
proviso to s. 10(1). Section 10(2) deals with a case where
the Governnment has/'to refer an industrial dispute and has no
di scretion in the matter. Were the parties to an
i ndustrial dispute apply in the prescribed  manner either
jointly or separately for a reference of the dispute between
them the Governnent has to refer the said dispute if it is
satisfied that the persons applying represent the mgjority
of each party. Thus, in dealing with this class of cases
the only point on which the Governnment has to be 'satisfied
is that the persons applying represent the majority of each
party ; once that test is satisfied the Governnent 'has no
option but to nake a reference as required by the parties.
Simlarly s. 10A deals with cases where the enpl oyer and his
workmen agree to refer the dispute to arbitration’ at any
time before the dispute has been referred under s. 10, and
it provides that they may so refer it to such person or
persons as may be specified in the arbitration agreenent;
and s. 10A(3) requires that on receiving such an arbitration
agreenent the Governnent shall, wthin fourteen days,
publish the sane in the official Gazette. Section 10A(4)
prescri bes that the arbitrator or arbitrators shal
investigate the dispute and subnit the arbitration award to
the appropriate Government; and s. 10A(5) provides that such
arbitrations are outside-the Arbitration Act. Thus cases of
voluntary reference of disputes to arbitration are outside
the scope of any discretion in the Government. That in
brief is the position of the discretionary power of the
CGovernment to refer industrial disputes to the appropriate
authorities under the Act.

The appropriate authorities wunder the Act are t he
conciliator, the Board, Court of Enquiry, Labour Court’)

Tribunal and National Tribunal. Section 11(3) confers  on
the Board, Court of Enquiry, Labour Court, Tribunal and
Nati onal Tribunal all, the powers
30
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as are vested in a civil court when trying a suit in
respect of the matters specified by cls. (a) to (d). A
conciliation officer, however, stands on a di fferent
footi ng. Under s. 11(4) he is given the power to call for

and inspect any relevant docunent and has been given the
same powers as are vested in civil courts in respect of
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Conpel l'ing the production of docunents.
Section 12 deals with the duties of conciliation officers.

Under S. 12(1) the conciliation of ficer may hol d
conciliation proceedings in the prescribed manner where an
i ndustrial dispute exists or is apprehended. 1In regard to

an industrial dispute relating to a public utility service,
where notice under s. 22 has been given, the «conciliation
officer shall hold conciliation proceedings in respect of
it. The effect of s. 12(1) is that, whereas in regard to an
i ndustrial dispute not relating to a public utility service
the conciliation officer is given the discretion either to
hol d conciliation proceedings or not, in regard to a dispute
in respect of a public utility service, where notice has
been given, he has no discretion but must hold conciliation
proceedings in regardto it. Section 12(2) requires the
conciliation officer to investigate the dispute without
delay with the object of bringing about a settlenent, and
during ~the course of ‘his investigation he may exam ne al
matters affecting the nmerits and the right settlenent of the
di spute ‘and do all such things as he thinks fit for the
purpose of _inducing the parties to come to a fair and
am cabl e settl enent. The ~duty and function of t he
conciliation officer~is as his very name indicates, to
medi at e between the parties and neke an effort at
conciliation so as/to persuade themto settle their disputes
am cably between thenselves. |If the conciliation officer
succeeds in his nediation s. 12(3) requires-himto nake a
report of such settlenment together with the nmenorandum of
the settlenent signed by the parties to the dispute.
Section 18(3) provides that a settlement arrived at in the
course of conciliation proceedings shall be binding on the
parties specified therein. It would thus be 'seen that if
the attenpts nade by the conciliation officer to induce the
parties to cone to a settlement succeeds and a settlenment is
si gned by them
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it has in substance the sane binding character as an award
under s. 18(3). Sonetines efforts at conciliation do not
succeed either because one of the parties to the dispute
refuses to co-operate or they do not agree as to the terns

of settlenment. In such cases the conciliation officer has
to send his report to the appropriate Governnent under s.
12(4). This report nmust set forth the steps taken by the

of ficer for ascertaining the facts and ci r cunst ances
relating to the dispute and for bringing about a settlenent
thereof together wth a full statement of such facts and
circunmstances and the reasons on account of which in his
opinion a settlement could not be arrived at. The object of
requiring the conciliation officer to nake such a full/ and
detailed report 1is to apprise the Government of all the
rel evant facts including the reasons for the failure of the
conciliation officer so that the Governnent nmay be in
possession of the relevant material on which it can ' decide
what course to adopt under s. 12(5). In construing  s.
12(5), therefore, it is necessary to bear in mnd the
background of the steps which the conciliation officer has
taken under s. 12(1) to (4). The conciliation officer has
hel d conciliation proceedi ngs, has investigated the nmatter,
attenpted to nmediate, failed in his effort to bring about a
settlenent between the parties, and has made a full and
detailed report in regard to his enquiry and his concl usi ons
as to the reasons on account of which a settlenment could not
be arrived at.

Section 12(5) wth which we are concerned in the present
appeals provides that if, on a consideration of the report
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referred to in subsection (4), the appropriate Governnment is
satisfied that there is a case for reference to a Board,
Labour Court, Tribunal or National Tribunal, it my make
such reference. Where the appropriate Government does not
make such a reference it shall record and conmunicate to the
parties concerned its reasons therefore. This section
requires the appropriate Governnment to consider the report
and decide whether a case for reference has been nade out.
If the Governnent is satisfied that a case for reference has
been nade out it may nake such
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reference. |If it is satisfied that a case for reference has
not been nmade out it may not make such a reference; but in
such a case it shall record and conmunicate to the parties
concerned its reasons for not naking the reference which in
the context neans its reasons for not being satisfied that
there is a case for reference. - The Hi gh Court has held that
the word " may in-the first part of s. 12(5) nust be
construed to nean shall " having regard to the fact that the
power conferred on the Governnment by the first part is
coupled with a duty inposed uponit by the second part. The
appel l ant and the conpany both contend that this view is
erroneous. According to themthe requirenent that reasons
shall be recorded and comunicated to the parties for not
maki ng a reference does not convert " nay into shal
and that the discretion vesting in the Governnent either to
make a reference or not to nake it isas wide as it is under
s. 10(1) of the Act.  Indeed their contention s that, even
after receiving the report, if the Government  decides to
make a reference it nust act under s. 10(1) for that is the
only section which <confers power on the appropriate
Governnment to nmake a reference

It is true that s. 12(5) provides “that ~the appropriate
Government may nake such reference-and in that sense it may
be permissible to say that a power to make reference is
conferred on the appropriate Government by s. 12(5). The
H gh Court was apparently inclined to take the viewthat in
cases falling wunder s. 12(5) reference can be made only
under s. 12(5) independently of s. 10(1). In our opinion
that is not the effect of the provisions of s. 12(5). If it
is held that in cases falling under s. 12(5) reference can
and should be made only under s. 12(5) it would |lead to very
anonal ous conseqguences. Section 10(3) enmpower s t he
appropriate CGovernment by an order to pr ohibi t t he
continuance of any strike or |lock-out in connection with an
i ndustrial dispute which may be in existence on the date of
the reference, but this power is confined only to cases
where industrial disputes are referred under s. 10(1). It
would thus be clear that if a reference is made only ~ under
s. 12(5) independently of
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s.10(1) the appropriate Governnent may have no power to
prohibit the continuance of a strike in connection wth a
dispute referred by it to the tribunal for adjudication ;
and that obviously could not be the intention of the
Legislature. It is significant that ss. 23 and 24 prohibit
the comencenent of strikes and |ock-outs during the
pendency of proceedings there-' in specified, and so even in
the case of a reference nade under s. 12(5) it would not be
open to the enployer to declare a |lock-out or for the
worknmen to go on strike after such a reference is nade ; but
if a strike has comenced or a | ock-out has been declared
before such a reference is made, there would be no power in
the appropriate Government to prohibit the continuance of
such a strike or such a lock-out. Section 24(2) makes it
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clear that the continuance of a | ock-out or strike is deened
to be illegal only if an order prohibiting it is passed
under s. 10(3). Thus the power to nmintain industrial peace
during adjudication proceedings which is so essential and
which in fact can be said to be the basis of adjudication
proceedings is exercisable only if a reference is made under

s. 10(1). VWhat is true about this power is equally true
about the power conferred on the appropriate Governnment by
s. 10(4), (5), (6) and (7). In other words, the materia

provi sions contained in sub-ss. (3) to (7) of s. 10(1) which
are an integral Dart of the schene of reference prescribed

by Chapter 111 of the Act clearly indicate that even if the
appropriate Government nmay be acting under s. 12(5) the
ref erence nust ultimately be nade under S. 10(1).

Incidentally it is not wthout significance that even in the
petition made by the respondents in the present proceedings
they have asked for a wit of - mandanus <calling wupon the
appel l ant 'to make a reference under ss. 10(1) and 12(5).

Besi des, ‘'even as a matter of construction, when s. 12(5)
provides ‘that the appropriate Governnent nmay mnake such
reference it does not nean that this provision is intended
to confer a power to nake reference as such. That power has
al ready been conferred by s. 10(1); indeed s. 12(5) occurs
in a Chapter dealing with the procedure;, powers and duties
of the
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authorities wunder the Act; and it would be  legitimate to
hold that s. 12(5) which undoubtedly confers power on the
appropriate Government to act in-the manner specified by it,
the power to make a reference which it will exercise if it
conmes to the conclusion that a case for reference has been
made nust be found in s. 10(1). |In other words, « when s.
12(5) says that the Government nmay nake such reference it
really neans it may nmake such reference under s. 10 (1).
Therefore it would not be reasonable to hold that s. 12(5)
by itself and independently of . s. 10(1) confers power on the
appropriate Governnment to nmake a reference

The next point to consider is whether, while the appropriate
CGovernment acts wunder s. 12(5), it.is bound to base its
decision only and solely on a consideration of the report
made by the conciliation officer under-s. 12(4). ~The tenor
of the H gh Court’s judgnent may seemto suggest that the
only material on which the conclusion of the appropriate
CGovernment under s. 12(5) should be based is the said
report. There is no doubt that having regard to the ~back-
ground furnished by the earlier provisions of s. 12 the
appropriate GCovernment would naturally consider the report
very carefully and treat it as furnishing the relevant
mat eri al which woul d enable it to deci de whet her a case for
ref erence has been nmde or not; but the words of s. 12(5) do
not suggest that the report is the only material “on ' which
CGovernment nust base its conclusion. It would be open to
the Governnent to consider other relevant facts which my
cone to its know edge or which may be brought to its notice,
and it is inthe light of all these relevant facts that it
has to conme to its decision whether a reference should be
nmade or not. The problem which the Governnent has to
consi der while acting under s. 12(5)(a) is whether there is
a case for reference. This expression nmeans that CGovernnent
must first consider whether a prima facie case for reference
has been made on the merits. |f the Governnent cones to the
conclusion that a prima facie case for reference has been
made then it would be open to the Governnent also to con-
si der whether there are any other relevant or materia

239
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facts which would justify its refusal to nake a reference.
The question as to whether a case for reference has been
nmade out can be answered in the light of all the relevant
circunstances which woul d have a bearing on the nerits of
the case as well as on the incidental question as to whether
a reference should nevertheless be mnmade or not. A
di scretion to consider all relevant facts which is conferred
on the Governnent by s. 10(1) could be exercised by the
CGovernment even in dealing with cases under s. 12(5) provid-
ed of course the said discretion is exercised bona fide, its
final decision is based on a consideration of relevant facts
and circunstances, and_ the second part of s. 12(5) is
conplied with.

We have already noticed that s. 12 deals wth t he

conciliation proceedings inregard to all industrial dis-
putes, whether they relate to a public utility service or
not . Section 12(1) inposes an obligation on the con-

ciliation officer to hold conciliation proceedings in regard
to an industrial ~dispute in respect of public utility
service provided a notice under s. 22 has been given. If in
such a dispute the efforts at~ conciliation fail and a
failure report is submitted under s. 12(4) Government rmay
have to act under s. 12(5) and deci de whether there is a
case for reference.. Now, in dealing with such a question
rel ating to a public wutility service consi derati ons
prescribed by the /second proviso to s.. 10(1) nmay be
rel evant, and Governnment nmay be justified in refusing to
make a reference if it is satisfied that the notice given is
frivol ous or vexatious or that reference woul d be
i nexpedi ent. Just as discretion conferred on the Governnent
under s. 10(1) <can be exercised by it in dealing wth
i ndustrial disputes in regard to non-public utility services
even when CGovernnent is acting under-s. 12(5), so ‘too the
provi sions of the second proviso can be pressed into service
by the Government when it deals with an industrial  dispute
inregard to a public utility service under s. 12(5).

It would, therefore, followthat (on receiving the failure
report from the conciliation officer Governnent woul d
consider the report and other relevant materia
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and deci de whether there is & case for reference. ~If it _is
satisfied that there is such & case for reference it ~my
make a reference. |If it does not nmake a reference it shal

record and conmunicate to the parties concerned its reasons
t herefore. The question which &ises at- this stage is
whet her the word " may " used in the context means " shal

", or whether it neans nothing nore than " may " which

indicates that the discretionis in the Governnent either to
refer or not to refer.

It is urged for the respondent that where power is conferred
on an authority and it is coupled with the perfornance of &
duty the words conferring power though directory nust be

construed as nandatory. As M. Justice Coleridge has
observed in Beg. v. Tithe Comm ssioners (1). " The words
undoubtedly are only enpowering; but it has been so often
decided as to have beconme an axiom that, in public

statutes, words only directory, permissory or enabling may
have & conpul sory force where the thing to be done is for
the public benefit or in advancenent of public justice ".
The argunent is that s. 12(5) nmakes it obligatory on the
Governnment to record and communicate its reasons for not
nmaking the reference and this obligation shows that the
power to nmake reference is intended to be exercised for the
benefit of the party which raises an industrial dispute and
wants it to be referred to the authority for decision. It
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may be that the Legislature intended that this requirenent
woul d avoid casual or capricious decisions in the mtter
because t he recording and conmmunication of reasons
postul ates that the reasons in question nmust stand public
exam nation and scrutiny and would therefore be of such a
character as would show that the question was carefully and
properly considered by the Governnent; but that is not the
only object in making this provision. The other object is
to indicate that an obligation or duty is cast wupon the
CGovernment, and since the power conferred by the first part
is coupled with the duty prescribed by the second part " nay
" in the context nust nean shal | There is considerable
force in

(1) (1849) 14 QB. 459, 474 : 117 E.R 179, 185
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this argument. I ndeed it has been accepted by the High
Court and it has been held that if the Government is
satisfied that there i's a case for reference it is bound to
make the reference.

On the ‘other hand, if the power to nake reference is
ultimately to be found in's. 10(1) it would not be easy to
read the relevant portion of s. 12(5) as inposing an
obligation on the Governnent to nake a reference. Secti on
12(5) when read with s. 10(1) woul d nmean, according to the
appel l ant, that, even after considering the question, the
CGovernment nmay refuse to make a reference in a proper case
provided of course it records and comruni cates its reasons
for its final decision. |In this connection ‘the appellant
strongly relies on the rel evant provisions of s. 13. Thi s
section deals with the duties of Boards and is simlar to s.
12 which deals with conciliation officers.” A dispute can be
referred to a Board in the first instance under s. 10(1) or
under s. 12(5) itself. Like the conciliation officer the
Board also endeavours to bring about a settlenent 'of the

di sput e. Its powers are w der than those of a conciliator
but its function is substantially the same; and so if the
efforts nmade by the Board to settle the dispute fail it has

to nmmke a report under s. 13(3).  Section 13(4) provides
that if on receipt of the report made by the Board in
respect of a dispute relating to a public utility service
the appropriate Government does not nmake a reference to a
Labour Court, Tribunal or National Tribunal under s. 10, it
shall record and comrunicate to the parties concerned its
reasons therefore. The provisions of s. 13 considered as a
whol e clearly indicate that the power to nmake a reference in
regard to disputes referred to the Board are undoubtedly to
be found in s. 10(1). Indeed in regard to disputes relating
to non-public utility services there is no express provision
made authorising the Governnment to make a reference,’  and
even s. 13(4) deals with a case where no reference is/ made
inregard to a dispute relating to a public utility  service
which neans that if a reference is intended to be nade it

woul d be under the second proviso to s. 10(1). Incidentally
this fortifies the conclusion that whenever

31
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reference is nade the power to nake it is to be found under
s. 10(1). Now, in regard to cases falling under s. 13(4)
since the reference has to be made under s. 10 there can be
no doubt that the considerations rel evant under the second
proviso to s. 10(1) would be relevant and Government nay

well justify their refusal to nmake a reference on one or the
other of the grounds specified in the said provi so.
Besides, in regard to disputes other than those falling

under s. 13(4) if a reference has to be nade, it would
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clearly be under s. 10(1). This positionis inplicit in the
scheme of s. 13. The result, therefore, would be that in
regard to a dispute like the present it would be open to
CGovernment to refer the said dispute under s. 12(5) to a
Board,, and if the Board fails to bring about a settlenent
between the parties Governnment would be entitled either to
refer or to refuse to refer the said dispute for industria
adj udi cation under s. 10(1). There can be no doubt that if
a reference has to be made in regard to a dispute referred
to a Board under s. 13 s. 10(1) would apply, and there would
be no question of inmporting any conpul sion or obligation on
the Governnent to nmake a reference. Now, if that be the
true position under the relevant provisions of s. 13 it
woul d be difficult to accept the argunent that a prior stage
when Governnent is acting under s. 12(5) it is obligatory on
it to make a reference as contended by the respondent.

The controversy between the parties as to the construction
of s. 12(5), is, however, only of academ c inportance. On
the respondents’ _argurment, even.if it is obligatory on
CGovernment to make a reference provided it is satisfied that
there is a case for reference, in deciding whether or not a
case for reference is nade Governnent would be entitled to
consider all relevant facts, and if on a consideration of
all the relevant facts it is not satisfied that there is a
case for reference it may well refuse to nake a reference
and record and communicate its reasons therefore. According
to the appellant and the conpany al sothough the discretion
is wth Governnent its refusal to nake a reference can be
justified only if it records and conmuni cates its reasons
therefore and it appears that the
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said reasons are not wholly extraneous or irrelevant. In
ot her words, though there may be a difference of enmphasis in
the two nmethods of approach adopted by the parties in
interpreting s. 12(5) ultimtely both of them are agreed
that if in refusing to make a reference GCovernment is
i nfluenced by reasons which are wholly extraneous or
irrelevant or which are not gernane then its decision may be
open to challenge in a court of law. It would thus ‘appear
that even the appellant and the Conpany do not dispute that
if a consideration of all the relevant and germane factors
| eads the Governnent to the conclusion that there is a case
for reference the Governnment nust refer though t hey
enphasi se t hat t he scope and ext ent of rel evant
consideration is very wide; in substance the plea of the

respondents that " may " must nean " shall " in s. 12(5)
leads to the same result. Therefore both the nethods of
approach ultimately lead to the same crucial enquiry : are

the reasons recorded and communi cated by the  Governnent
under s. 12(5) germane and rel evant or not ?

It is comon ground that a wit of mandanus would lie
agai nst the CGovernment if the order passed by it under s.
10(1) is for instance contrary to the provisions of s.
10(1)(a) to (d) inthe matter of selecting the appropriate
authority ; it is also comopn ground that in refusing to
nake a reference wunder s. 12(5) if Governnment does not
record and conmunicate to the parties concerned its reasons
therefore a wit of mandanus would lie. Similarly it is not
di sputed that if a party can show that the refusal to refer
a dispute is not bona fide or is based on a consideration of
wholly irrelevant facts and circunstances a wit of mandanus
would lie. The order passed by the Governnent under s.
12(5) my be an adninistrative order and the reasons
recorded by it may not be justiciable in the sense that
their propriety, adequacy or satisfactory character may not
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be open to judicial scrutiny ; in that sense it would be
correct to say that the court hearing a petition for
mandanus is not sitting in appeal over the decision of the
Governnment : nevertheless if the court is satisfied that the
reasons given
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by the Governnent for refusing to make a reference are
extraneous and not germane then the court can issue, and
would be justified in issuing, a wit of nandanus even in
respect of such an adnministrative order. After an el aborate
argunent on the construction of s. 12(5) was addressed to us
it becanme clear that on this part of the case there was no
serious dispute between the parties. That is why we think
the controversy as to the construction of s. 12(5) is of no
nore than academ c i nportance

That takes us to the real point of dispute between the
parties, and that is whether the reason given by the
appellant . in the present case for refusing to make a
reference is germane or not. The Hi gh Court has held that
it is wholly extraneous and it has issued a wit of nandanus
agai nst the appellant. W have already seen that the only
reason given by the appellant is that the worknen resorted
to go slow during the year 1952-53. It would appear prima
facie fromthe comruni cati on addressed by the appellant to
the respondents that this was the only reason which weighed
with the Government in declining to refer the dispute under
s. 12(5). It has been strenuously urged before us by the
appel lant and the 'conpany that it is conpetent for the
CGovernment to consider whether it would be expedient to
refer a dispute of this kind for adjudication. The argunent
is that the object of the Act is not only to nmake provision
for investigation and settlenent of industrial disputes but
al so to secure industrial peace so that it may lead to nore
producti on and hel p national econony. Co-operation | between
capital and | abour as well as synpathetic understanding on
the part of capital and discipline on the part of |abour are
essential for achieving the nmain object of the Act; and so
it would not be right to assunme that the Act requires that
every dispute nust necessarily be referred to - industria
adj udi cati on. It may be open to Governnent to take into
account the facts that the respondents showed |ack of
discipline in adopting go-slowtactics, —and since their
conduct during a substantial part of the relevant vyear
of fended agai nst the standing orders that was a fact which
245

was relevant in Considering whether the present ~ dispute
should be referred to industrial adjudication or not. On
the other hand, the H gh Court has held that 'the reason
given by the Government is wholly extraneous and its refusa
to refer the dispute is plainly punitive in character and as
such is based on considerations which are not at all germane
to s. 12(5).6 This Court has always expressed its
di sapproval of breaches of |aw either by the enployer or by
the enployees, and has enphasi sed that while the enployees
may be entitled to agitate for their legitimate clains it
woul d be wholly wong on their part to take recourse to any
action which is prohibited by the standing orders or
statutes or which shows wilful lack of discipline or a
concerted spirit of non-co-operation wth the enployer.
Even so the question still remains whether the bare and bal d
reason given in the order passed by the appellant can be
sustai ned as being gernane or relevant to the issue between
the parties. Though considerations of expedi ency cannot be
excluded when Covernment considers whether or not it should
exercise its power to make a reference it would not be open
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to the Government to introduce and rely upon whol |'y
irrelevant or extraneous considerations under the guise of
expedi ency. It may for instance be open to the Governnent
i n considering the question of expediency to enquire whether
the dispute raises a claimwhich is very stale, or which is
opposed to the provisions of the Act, or s inconsistent
with any agreement between the parties, and if the Govern-
nent cones to the conclusion that the dispute suffers from
infirmties of this character, it nmay refuse to make the
ref erence. But even in dealing with the question as to
whether it would be expedient or not to make the reference
Government nust not act in a punitive spirit but nust
consider the question fairly and reasonably and take into
account only rel evant. facts and ci rcunst ances. In
exercising its power ~under s. 10(1) it wuld not be
legitimate for the Government for instance to say that it

does not |ike the appearance,  behaviour or manner of the
secretary  of the union, or even that it disapproves of the
politica
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affiliation of the union, which has sponsored the dispute.

Such considerati ons would be whol |y extraneous and nust be
careful ly excluded in-exercising the w de discretion vested
in the Government. In the present case it is significant
that the conpany has voluntarily paid three nonths bonus for
the rel evant year not withstanding the fact that the workmen
had adopted go-slow tactics during the year, -and the report
of the conciliator would show prima facie that he thought
that the respondents’ claimwas not at all frivolous. The
reasons conmuni cated by the Governnment do not show that the
Government was influenced by any other ~consideration in
refusing to make the reference. It is further difficult to
appreciate how the nisconduct of the respondents on which
the decision of the GCovernment is based can have any
rel evance at all in the claimfor the classification of the
specified enployees which was One of the itens in dispute.
If the work done by these enpl oyees prima facie justified
the claimand if as the conciliator’s report shows 'the claim
was in Consonance with the practice prevailing in’ other
conparabl e concerns the msconduct, of the respondents
cannot be used as a relevant circunstance in refusing to
refer the dispute about <classification to i ndustria

adjudication. 1t was a claimwhich would have benefited the
enpl oyees in future and the order passed by the —appellant
deprives them of that benefit in future. Any considerations

of discipline cannot, in our opinion, be legitimtely
allowed to inpose such a punishnent on the enpl oyees. Sini-
larly even in regard to the claim for bonus, if the

respondents are able to show that the profits earned by the
conpany during the relevant year conpared to the profits
earned during the preceding years justified their demand for
additional bonus it would plainly be a punitive action to
refuse to refer such a dispute solely on the ground of their
m sconduct . In this connectionit may be relevant to
remenber that for the said m sconduct the conpany did take
disciplinary action as it thought fit and necessary, and yet
it paid the respondents bonus to which it thought they were
entitled. Besides, in considering the question
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as to whether a dispute inregard to bonus should be
referred for adjudication or not it is necessary to bear in

m nd t he wel | - est abl i shed principl es of i ndustria
adj udi cation which govern clainms for bonus. A claim for
bonus is based on the consideration that by their

contribution to the profits of the enployer the enployees
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are entitled to claima share in the said profits, and so
any punitive action taken by the Government by refusing to
refer for adjudication an industrial dispute for bonus
would, in our opinion, be wholly inconsistent wth the
object of the Act. If the Governnent had given sone
rel evant reasons which were based on, or wer e the
consequence of, the misconduct to which reference is made it
m ght have been another matter. Under these circunstances
we are unable to bold that the H gh Court was in error in
conming to the conclusion that the inpugned decision of the
CGovernment is wholly punitive in character and rmust in the
circunmstances be treated as based on a consideration which
is not germane and is extraneous. It is clear that the Act
has been passed in order to nmke provision for t he
i nvestigation and settlenment of industrial disputes, and if
it appears that in cases falling wunder s. 12(5) the
i nvestigation and-settlenment of any industrial dispute is
prevented by the appropriate Government by refusing to make
a reference on grounds which are wholly irrelevant and
extraneous ~a case for the issue of a wit of mandanus is
clearly “established. In‘the result we confirm the order
passed by the H gh Court though not exactly for the sane
reasons.
The appeals accordingly fail and are dism ssed with costs,
one set of hearing fees.

Appeal s di sm ssed
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