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ARI JI' T PASAYAT, J

Appel lants call in/question legality of the judgnment rendered by

| earned Additional Sessions Judge, Belonia, South Tripura in Crinina
Revi si on No. 29(4) of 1997. Appellants had chal |l enged legality of the

cogni zance taken and'i ssuance of process on the basis of a conplaint filed
by respondent no.1. « The conplaint was filed by respondent no.1 alleging

that on 21.3.1997 the present appellants along with some ot her personnel of
Border Security Force (in short "BSF') cane to his crockery-cumcloth shop
and demanded Rs. 10,000/- as illegal gratification which the conplainant
refused to pay. They entered into his shop wi thout ‘any authority, ransacked
the shop and illegally took away sonme comuodities which were stored for

busi ness purposes. Certain docunents were also taken away. It was further
all eged that they threatened himto take away his life and with dire
consequences on the point of revolver. They illegally took away the articles
on the basis of a purported seizure neno taking signature of sone persons
forcibly. A legations were also nade about the illegal activities of BSF
personnel and as to how the people in the locality were subjected to reign of
terror by them It was in essence alleged that the accused persons committed
of fences puni shabl e under Sections 395, 447 and 506 of the Indian Pena

Code, 1860 (in short the "IPC ). Learned Additional Sessions Judge,

Bel oni a, took cognizance of the of fences and i ssued process to the present
appel | ants. The order taking cognizance and- t he continuance of the
proceedi ngs were questioned by the appellants before the | earned Additiona
Sessi ons Judge, Belonia by filing an application under Section 397 of the
Code of Crimnal Procedure, 1973 (in short the ' Code’).. The only point

whi ch was urged was that the appellants were, on the basis of a notification
i ssued in June, 1986, authorized to function under Sections 100-104, 106,
107, 109 and 110 of the Custons Act, 1962 (in short the 'Custons Act’). ~ As
the appell ants suspected that the conplainant had stored articles in his shop
for the purpose of snuggling to Bangl adesh, seizure was nade. / There was

no demand of gratification as alleged. The acts done were clearly within the
perm ssi ble area of statutory duties and they were entitled to get the
protection under Section 197 of the Code.

The stand was resisted by the respondent-conpl ai nant on the ground

that the acts conpl ai ned of had not even any renote link with any officia
acts and duties and, therefore, Section 197 of the Code has no application
Lear ned Additional Sessions Judge, Belonia, accepted the stand of the
conpl ai nant and held that Section 197 of the Code had no application to the
facts of the case

In support of the appeal |earned counsel submitted that the factua
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scenario clearly shows that the acts done by the appellants were sanctioned
by Iaw. Under the belief that articles were stored with the object of
smuggl i ng, the search and sei zure were nade. There is no evidence except
the vague assertion of the conplainant about the alleged demand of any
illegal gratification and/or other acts. Taking into account the objective for
whi ch Section 197 of the Code has been enacted it is a fit case where the
protection provided by the said provision should be extended. Learned
counsel for the respondent no.1-conpl ai nant, however, subnitted that the
acts alleged do not have any |ink whatsoever with the officials acts and,
therefore, the order taking cognizance and/or directing issuance of process
cannot be faulted. The judgnent of |earned Additional Sessions Judge,

Bel oni a, does not suffer fromany infirmty to warrant interference.

The pivotal issue i.e. applicability of Section 197 of the Code needs

careful consideration. I'n Bakhshish Singh Brar v. Snt. Gurmej Kaur and

Anr. (AR 1988 SC 257), this Court while enphasizing on the bal ance

bet ween protectionto the officers and the protection to the citizens observed
as follows: -

"It is necessary to protect the public servants in

the discharge of their duties. In the facts and

ci rcunmst ances of each-case protection of public officers
and public servants functioning in discharge of officia
duties and protection of private citizens have to be

bal anced by finding out as to what extent and how far is

a public servant working in di scharge of his duties or
purported di scharge of his duties, and whether the public
servant has exceeded his limt. It is true that Section 196
states that no cogni zance can be taken and even after

cogni zance havi ng been taken if facts come to |ight that
the acts conpl ained of were done in the discharge of the
official duties then the trial may have to be stayed unl ess
sanction is obtained. But at the same time it has to be
enphasi sed that crimnal trials should not be stayed in

all cases at the prelimnary stage because that will cause
great dammge to the evidence."

The protection given under Section 197 is to protect responsible

public servants against the institution of possibly vexatious crinna
proceedi ngs for offences alleged to have been commtted by them while they
are acting or purporting to act as public servants. The policy of the
legislature is to afford adequate protection to public servants to ensure that
they are not prosecuted for anything done by themin the discharge of their

of ficial duties w thout reasonable cause, and if sanction is granted, to confer
on the Government, if they choose to exercise .it, conplete control of the
prosecution. This protection has certain limts and is available only when
the all eged act done by the public servant is reasonably connected with the

di scharge of his official duty and is not nerely a cloak for doing the

objectionable act. If in doing his official duty, "he acted in excess of his duty,
but there is a reasonabl e connecti on between the act ‘and the perfornmance of
the official duty, the excess will not be a sufficient ground to deprive the

public servant fromthe protection. The question is not as to the nature of

the of fence such as whether the alleged of fence contai ned an el enent

necessarily dependent upon the offender being a public servant, but whether

it was commtted by a public servant acting or purporting to act as such in

the di scharge of his official capacity. Before Section 197 can be invoked, it
must be shown that the official concerned was accused of an offence all eged

to have been commtted by himwhile acting or purporting to act in the

di scharge of his official duties. It is not the duty which requires exam nation
so nmuch as the act, because the official act can be perforned both in the

di scharge of the official duty as well as in dereliction of it. The act mnust fal
within the scope and range of the official duties of the public servant
concerned. It is the quality of the act which is inportant and the protection
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of this section is available if the act falls within the scope and range of his
official duty. There cannot be any universal rule to determ ne whether there

i s a reasonabl e connection between the act done and the official duty, nor is
it possible to lay down any such rule. One safe and sure test in this regard
woul d be to consider if the om ssion or neglect on the part of the public
servant to commt the act conpl ained of could have made hi m answerabl e

for a charge of dereliction of his official duty, if the answer to his question is
inthe affirmative, it nmay be said that such act was comrmitted by the public
servant while acting in the discharge of his official duty and there was every
connection with the act conplained of and the official duty of the public
servant. This aspect makes it clear that the concept of Section 197 does not
get imredi ately attracted on institution of the conplaint case.

At this juncture, we may refer to P. Arulswam v. State of Madras
(AR 1967 SC 776), wherein this Court held as under:

"... It is not therefore every offence conmitted by a

public servant that requires sanction for prosecution

under Section 197(1) of the Crimunal Procedure Code;

nor even every act done by himwhile he is actually

engaged i'n the performance of his official duties; but if
the act conplained of is directly concerned with his
official duties so that, if questioned, it could be clained
to have been done by virtue of the office, then sanction
woul d be necessary. It is quality of the act that is
inmportant and if it falls within the scope and range of his
official duties the protection contenpl ated by Section

197 of the Crinminal Procedure Code will be attracted. An

of fence may be entirely unconnected with the officia

duty as such or it nay be committed within the scope of

the official duty. Wiere it is unconnected with the

official duty there can be no protection. It is-only when it
is either within the scope of the official duty or in excess
of it that the protection is clainable."

Section 197(1) and (2) of the Code reads as under

"197. (1) When any person who is or -was a Judge or

Magi strate or a public servant not renovable fromhi's

of fice save by or with the sanction of the Governnent is
accused of any offence alleged to have been conmitted

by himwhile acting or purporting to act in the discharge
of his official duty, no Court shall take cognizance of
such of fence except with the previous sanction -

(a) in the case of person who is enployed or, as the case
may be, was at the tinme of comm ssion of the alleged

of fence enpl oyed, in connection with the affairs of the
Uni on, of the Central GCGovernnent;

(b) in the case of a person who is enployed or, as the
case may be, was at the time of comm ssion of the

al | eged of fence enployed, in connection with the affairs
of a State, of the State Governnent.

* * *

(2) No Court shall take cognizance of any of fence

al l eged to have been committed by any nenber of the

Armed Forces of the Union while acting or purporting to
act in the discharge of his official duty, except with the
previ ous sanction of the Central CGovernnent."

The section falls in the chapter dealing with conditions requisite for
initiation of proceedings. That is if the conditions mentioned are not made
out or are absent then no prosecution can be set in notion. For instance no
prosecution can be initiated in a Court of Sessions under Section 193, as it
cannot take cogni zance, as a court of original jurisdiction, of any offence
unl ess the case has been committed to it by a Magistrate or the Code
expressly provides for it. And the jurisdiction of a Magistrate to take
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cogni zance of any offence is provided by Section 190 of the Code, either on
recei pt of a conplaint, or upon a police report or upon information received
from any person other than police officer, or upon his know edge that such

of fence has been comitted. So far public servants are concerned the

cogni zance of any offence, by any court, is barred by Section 197 of the

Code unl ess sanction is obtained fromthe appropriate authority, if the

of fence, alleged to have been comitted, was in discharge of the officia
duty. The section not only specifies the persons to whomthe protection is
afforded but it also specifies the conditions and circunstances in which it
shall be available and the effect in lawif the conditions are satisfied. The
mandat ory character of the protection afforded to a public servant is brought
out by the expression, 'no court shall take cognizance of such of fence except
with the previous sanction’. Use of the words, 'no’ and 'shall’ nmke it
abundantly clear that the bar on the exercise of power by the court to take
cogni zance of any offence is absolute and conplete. Very cogni zance is
barred. That is the conpl aint, cannot be taken notice of. According to

Bl ack’ s Law Dictionary the word ’'cogni zance’ means 'jurisdiction’ or 'the
exerci se of jurisdiction or 'power to try and determ ne causes’. |In comon
parl ance i't means 'taking notice of’. A court, therefore, is precluded from
entertaining a conplaint or taking notice of it or exercising jurisdiction if it
is in respect of a public servant who is accused of an offence alleged to have
conmitted during discharge of ‘his official duty.

Such being the nature of the provision the question is how should the
expression, "any offence alleged to have been commtted by himwhile acting
or purporting to act in the discharge of his official duty , be understood?
What does it nean? 'Official’ according to dictionary, neans pertaining to an
of fice, and official act or official duty nmeans an act or duty done by an
officer in his official capacity. I'n B. Saha and O's. v. M S. Kochar (1979 (4)
SCC 177), it was held : (SCC pp. 184-85, para 17)

"The words 'any offence all eged to have been commtted

by himwhile acting or purporting to act in the discharge

of his official duty’ enployed in Section 197(1) of the

Code, are capable of a narrow as well as aw de

interpretation. If these words are construed too narrowy,

the section will be rendered altogether sterile, for, it is
no part of an official duty to commt an offence, and
never can be’. In the w der sense, these words wll 'take

under their unbrella every act constituting an offence,
commtted in the course of the same transaction in which
the official duty is perforned or purports to be
performed. The right approach to the inport of these
words |ies between two extrenes. Wiile on the one

hand, it is not every offence commtted by a public
servant while engaged in the perfornance of his officia
duty, which is entitled to the protection of Section 197
(1), an Act constituting an offence, directly and
reasonably connected with his official duty will require
sanction for prosecution and the said provision."”

Use of the expression, 'official duty’ inplies that the act or onission nust
have been done by the public in the course of his service and that it shoul d
have been in discharge of his duty. The Section does not extend it/s

protective cover to every act or onission done by a public servant in service
but restricts its scope of operation to only those acts or om ssions which are
done by a public servant in discharge of official duty.

It has been w dened further by extending protection to even those acts

or om ssions which are done in purported exercise of official duty. That is
under the colour of office. Official duty therefore inplies that the act or

om ssi on nust have been done by the public servant in course of his service
and such act or om ssion nust have been perforned as part of duty which
further must have been official in nature. The Section has, thus, to be
construed strictly, while determning its applicability to any act or oni ssion
in course of service. Its operation has to be limted to those duties which are
di scharged in course of duty. But once any act or om ssion has been found to
have been comitted by a public servant in discharge of his duty then it
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nmust be given liberal and w de construction so far its official nature is
concerned. For instance a public servant is not entitled to indulge in crimna
activities. To that extent the Section has to be construed narrowmy and in a
restricted manner. But once it is established that act or om ssion was done by
the public servant while discharging his duty then the scope of its being

of ficial should be construed so as to advance the objective of the Section in
favour of the public servant. Ot herwi se the entire purpose of affording
protection to a public servant wi thout sanction shall stand frustrated. For
instance a police officer in discharge of duty nay have to use force which
may be an offence for the prosecution of which the sanction may be

necessary. But if the same officer commits an act in course of service but not
in discharge of his duty and without any justification therefor then the bar
under Section 197 of the Code is not attracted. To what extent an act or

om ssion perforned by a public servant in discharge of his duty can be

deened to be official was explained by this Court in Matajog Dobey v. H C.
Bhari (AIR 1956 SC 44) thus :

"The of fence alleged to have been conmitted (by the

accused) nust have sonething to do, or must be rel ated

in sone manner withthe di scharge of official duty ..

there must be a reasonabl e connecti on between the act

and the discharge of official duty; the act nust bear such

relation to the duty that the accused could lay a

reasonabl e (clainm but not a pretended or fanciful claim

that he did it in the course of the performance of his

duty."

If on facts, therefore, it is prinma facie found that the act or om ssion
for which the accused was charged had reasonable connection with
di scharge of his duty then it nust be held to official to which applicability of
Section 197 of the Code cannot be di sputed.
The correct | egal position, therefore, is that an accused facing
prosecution for offences under the A d Act or New Act cannot claimany
i munity on the ground of want of sanction, if he ceased to be a public
servant on the date when the court took cognizance of the said offences. But
the position is different in cases where Section 197 of the Code has
applicati on.

Above position was highlighted in R Bal akrishna Pillai v. State of
Kerala (AIR 1996 SC 901), State of MP. v. MP. Qupta (2004 (2) SCC
349) and in State of Orissa through Kunar Raghvendra Singh & Ors. v.
Ganesh Chandra Jew (JT 2004 (4) SC 52).
In this case the conplaint is that illegal gratification of Rs.10,000/-
was demanded and because of refusal to pay the shop was ransacked and
goods taken away. Wen this factual background is considered on the anvi
of legal principles delineated above, the inevitable conclusion is that the
appel I ants have not nade out any case for interference. The appeal fails and
i s disnissed

Before we part in the case, it has to be noted that |earned counsel for

the appellants submitted that there was prayer nade for transfer of the
proceedings in terns of Section 475 of the Code whi ch has not been
considered. To a pointed query whether such a stand was taken before

| ear ned Additional Sessions Judge, no definite reply could be given. In
addition, we find that after disposal of the matter by |earned Additiona
Sessi ons Judge, a petition was filed before | earned SDIMwith reference to
Section 475 of the Code. The same has been dealt with and orders have

been passed on 18th June, 1998 which have becone final. That being so, the
plea in that regard presently raised has no | eg to stand.

The appeal fails and is dism ssed.




