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ACT:

The Mysore (Now Karnataka) Mtor Vehicles Taxation Act.
1957--S. 3(1) and Explanation thereto---Scope and effect
of --Omer or a person having control or possession of a
nmotor vehicle is statutorily obliged to pay tax in advance
as long as Certificate of Registration is current, irrespec-
tive of condition of vehicle and irrespective of Certificate
of Fitness--The deening effect of s. 38 of the Mtor Vehi-
cles Act. 1939 does not extend to s. 3(1) ~and Explanation
thereto of the Act.

HEADNOTE:

The first respondent sold his lorry to the second re-
spondent but did not report the transfer to the Transport
Authority and the latter issued a demand notice for paynent
of tax due under s. 3(1) of the Mysore Mdotor Vehicles Taxa-
tion Act, 1957. The first respondent refuted his liability
on the ground of transfer of the vehicle, and the second
respondent, on the plea that the vehicle was not in a fit
condition and lying in a workshop during the relevant peri-
od. A conplaint was filed against themunder .s. 3(1) read
with s. 12(1)(a) of the Act. The Magistrate held that since
the first respondent had sold the vehicle he was not liable
to pay the tax and, |ikew se, the second respondent too was
not |iable since the vehicle did not have a fitness certifi-
cate and had been left in a workshop for repairs. The Magi s-
trate further held that the currency of the Registration
Certificate during the relevant period did not alter the
situation in any manner because it could not have currency
so as to attract tax liability when the vehicle was not
covered by a valid Certificate of Fitness. The appeal filed
against the acquittal of the respondents was dismissed in
limne by the Hi gh Court.

Hol ding that the Trial Court was in error in acquitting
the respondents and the High Court was not justified in
dismissing in limne the appeal against acquittal, and,
al l owi ng the appeal, this Court,

HELD: The expression 'suitable for use on roads’ occur-
ring ins. 3(1) of the Act and its Expl anation nust have the
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sanme neaning as in Entry 57 of the State List and as con-
strued by this Court in Autonpbile Transport Ltd. v. State
of Rajasthan; [1963] 1 S.C.R 491. The resultant position
that energes is that s. 3(1) confers a right upon the State
to |l evy

482

a tax on all nmotor vehicles which are suitably designed for
use on roads at prescribed rates without reference to the
road-wort hy condition of the vehicle or otherw se. Section 4
enjoins every registered owner or person having possession
or control of the nmotor vehicle to pay the tax in advance.
The Explanation to s. 3(1) contains a deem ng provision and
its effect is that as long as the Certificate of Registra-
tion of a motor vehicle is current, it nust be deemed to be
a vehicle suitable for use on the roads. The inevitable
consequence of the Expl anation would be that the owner or a
person having control or possession of a nmotor vehicle is
statutorily obliged to pay the tax in advance for the notor
vehicle as long as the Certificate of Registrationis cur-
rent irrespective of the condition of the vehicle for use on
the roads and irrespective of whether the vehicle had a
Certificate of Fitness with-concurrent validity or not.
[490B-C, E-QG

State v. Boodi ‘Reddappa, [1975]1 Karnataka Law Journa
206, overrul ed.

V. Narai na Reddy v. Comm ssioner of Transport, [1971] 2
Mysore Law Journal, 319, B.G Bhagwan v. Regional Transport
Oficer, AIl.R 1967 Msore 139, discussed  and distin-
gui shed.

Aut omobi |l e Transport Ltd. v. State of Rajasthan, [1963]
1 SCR 491 referred to.

(ii) The schenme of the Act is such that the tax due on a
notor vehicle has got to be paid interns of s. 3. at the
prescribed rate, and in advance, and, the liability to pay
tax continues as long as the Certificate of Registration is
current; but, if it so happens that inspite of the Certifi-
cate of Registration being current, the vehicle 'had not
actually been put to use for the whole of the period 'or a
continuous part thereof, not being less than one cal endar
nonth, the person paying the tax should apply to the Pre-
scribed Authority under s. 7 and obtain a refund of the tax
for the appropriate period after satisfying the Authorities
about the truth and genui neness of his claim Sections 3 and
4 are absolute in their terns and the liability to pay the
tax in advance is not dependent upon the vehicle “being
covered by a Certificate of Fitness or not. Even if the
vehicle was not in a road-worthy condition and could not be
put to use on the roads w thout the necessary repairs being
carried out, the owner or person having possession or /con-
trol of a vehicle is enjoined to pay the tax on the vehicle
and then seek a refund. The principle underlying the Act 1is
that every notor vehicle which has been issued a Certificate
of Registration is to be deened a potential wuser of the
roads all through the tinme the Certificate of Registration
is current and therefore liable to pay tax under s. 3(1)
read with s. 4. [491E-H 492C D]

483

(iii) It is not for the Transport Authorities to justify
the demand for tax by .proving that the vehicle is in a fit
condition and can be put to use on the roads or that it had
plied on the roads w thout paynent of tax. It would be
absolutely inpossible for the State to keep nmonitoring al
the vehicles and prove that each and every registered vehi-
cle is inafit condition and would be naking use of the
roads and is therefore liable to pay the tax. For that
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reason, the State has nmade the paynent of tax conpul sory on
every regi stered vehicle and that too in advance and has at
the sane tine provided for the grant of refund of tax when-
ever the person paying the tax has not made use of the roads
by plying the vehicle and substantiates his claimby proper
proof. Any viewto the contrary woul d defeat the purpose and
intent of the Act. [492E-Q

(iv) Section 3(1) of the Act and the Explanation thereto
have to be construed on their own force and not with refer-
ence to ss. 22 or 38 of the .Mtor Vehicles Act. Section 22
of that Act deals with the necessity for registration of
notor vehicles and mandates that no person shall drive a
notor vehicle and no owner shall cause or permt his notor
vehicle to be driven in any public place or in any other
pl ace for the purpose of carrying passengers or goods unless
the wvehicle is registeredin accordance with Chapter 3 of
that Act and the Certificate of  Registration granted has not
been suspended or cancelled. Section 38 of that Act on the
ot her hand deals with the Certificate of Fitness for trans-
port vehicles. This Section |ays down that a transport
vehicl e shall not be deened to be validly registered for the
purposes of s. 22, unless it carries a Certificate of Fit-
ness in the prescribed formissued by the Prescribed Author-
ity. The very ternms of s.” 38 Ilimt the deem ng effect caused
by the absence of a Certificate of Fitness to the rights
conferred under s. 22 pursuant to the registration of a
vehicle. There is therefore, no scope for - extending the
deenming provision in s. 38 of the Motor Vehicles Act to
s.3(1) and the Explanation thereto of the Act. In fact the
Expl anation to s.3(1) clearly sets out that the deem ng
effect conferred by it will have overriding force on s.
3(1). This is nade clear by the words "for the purposes of
this Act" contained in the Explanation. The reason.is that
s. 38 of the Mdtor Vehicles Act has been provided so as to
effectively prevent an owner or person having possession or
control of a motor vehicle fromcarrying passengers or goods
in it inspire of the vehicle not ‘being ina fit condition
and not carrying a Certificate of Fitness and thereby endan-
gering the safety of the public. The deem ng effect on the
Certificate of Registration of a vehicle when it “is not
carrying a Certificate of Fitness is to ensure  that the
safety of the public is not jeopardised , by any one driv-
ing or using a vehicle without a Certificate of Fitness for-
484
carryi ng passengers or goods and trying to take unbrage for
the violation by contending that he was entitled to nmake
such use because of the Certificate of Registration issued
to the vehicle being current. It has also to be noticed that
s. 38 of the Mdtor Vehicles Act contains a safety neasure
while s. 3 of the Act pertains to a conpensatory neasure.
The former cannot therefore limt the operation of the
latter. [493C43; 494A-C]

JUDGVMVENT:

CRIM NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No. 2
of 1977.

From the Judgnent and Order dated 26.3.1976 of the
Karnat aka H gh Court in Crimnal Appeal No. 169 of 1976:
R B. Datar, Swaraj Kaushal and M A. Khan for the Appellants.
K. R Nagaraja for the Respondent.
The Judgnent of the Court was delivered by

NATARAJAN, J. The objective of the State of Karnataka in
filing this Appeal by Special Leave is to seek a pronounce-
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nment of this Court on the scope and effect of Section 3(1)
of the Msore Mitor Vehicles Taxation Act, 1957 (now the
Karnat aka Motor Vehicles Taxation Act 1957) and not to
pursue the prosecutorial action against respondents 1 and 2
for their contravention of certain provisions of the said
Act. This position was conceded by the | earned counsel for
the State even at the commencenent of his argunments. Even
so, the facts of the crimnal case filed against the re-
spondents and the reasons for their acquittal require nen-
tion for a proper conprehension of the |egal issues involved
in the case

The first respondent sold his goods vehicle, to wit a 12
ton lorry bearing Registration No. MyYH 3797, to the second
respondent on 2.1.71 but neither of the respondents reported
the transfer of the vehicle to the Regional Transport Ofi-
cer in conpliance with the terns of Sub-Section (1)(a) and
Sub- Section (1)(b) of Section 31 of the Mdtor Vehicles Act.
Be that as it may, it cane to the notice of the Regiona
Transport O ficer subsequently that the tax payable for the
vehicl e ‘under Section 3(1) of the Msore Mtor Vehicles
Taxation Act, 1957 (hereinafter the Taxation Act) for the
period 1.10.72 to 31.3.74 anounting to Rs. 6,300 had not been
paid. This led to a demand notice being issued to the first
respondent to pay the arrears of tax together with penalty.
The first respondent refuted his liability

485

to pay the arrears of tax on the ground he had transferred
the vehicle to the second respondent as early as on 2.1.Tl.
A dermand notice was then issued to the second respondent and
he too refuted his liability topay the arrears of tax on
the plea that the vehicle was not in a fit condition and it
had been Ilying in a workshop during the relevant. period
without repairs being affected for want of spare  parts.
Since both the respondents failed to pay the arrears of tax
the Transport Authorities filed a conplaint against them
under Section 3(1) read with Section 12(t)(a) of the Taxa-
tion Act in the Court of the Chief Judicial Magistrate,
Mangalore. In the trial of the case the second respondent
sought to prove his defence by examining the owner of a
wor kshop known as Lokmata Garage and filing several ~ defence
exhibits. The Chief Judicial Mugistrate accepted the defence
of the respondents and held that since the first respondent
had sold the vehicle he was not liable to pay the arrears of
tax and |ikew se the second respondent too was not liable to
pay the tax because the vehicle did not ~have a fitness
certificate and had been left in a workshop for repairs
being carried out. The Chief Judicial Mgistrate further
held that the currency of the Registration (Certificate
during the relevant period will not alter the situation in
any nmanner because the Registration Certificate cannot have
currency so as to attract tax liability when the vehicle was
not covered by a valid certificate of fitness. For  taking
such a view and acquitting the respondents, the |earned
Magi strate relied on a decision of the Karnataka H gh Court
in State v. Boodi Reddappa. [1975]1 Karnataka Law Journal p.
206. The State preferred an appeal against the acquittal to
the Hi gh Court but the Hi gh Court disnmissed the appeal in
limne and hence the present appeal by special |eave by the
State.

Bef ore we proceed to consider the rel evant provisions of
the Taxation Act and the Mdtor Vehicles Act, we may refer to
the decision in Reddappa s case which has been foll owed by
the Chief Judicial Mgistrate. The case pertained to the
owner of a goods vehicle who was prosecuted under Section
12(1)(a) of the Taxation Act for nonpaynment of tax for a
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certain period during which the vehicle was covered by a
certificate of fitness and there was al so no evidence that
the vehicle had been put to use on the roads even without a
certificate fitness. The Trial Magistrate acquitted the
owner of the goods vehicle and the State preferred an appea

to the H gh Court and contended that as per the deem ng
provision contained in the Explanation Section 3(1) of the
Taxation Act, the owner was bound to pay tax as long as the
Certificate of Registration was current. The Division Bench
rejected the contention and held that the word ' kept’ occur-
ring

486

in Section 3(1) must be construed as 'kept for use’ and that
in the absence of evidence to show that the vehicle had been
made use of or that it had been 'kept for use', the currency
of the Certificate of Registration would not by itself
attract tax liability., For taking such a view the High
Court placed reliance on an earlier decision rendered in
Naraina Reddy v. Commr. of Transport, [1971] 2 Ms. Law
Journal - 319). The Bench also held, followi ng the view taken
in yet anotherearlier case B. G Bhagwan v. Regional Trans-
port Oficer, (AIR 1967 Mysore 139) that in the absence of a
fitness certificate, Section 38 of the Motor Vehicles Act
woul d be attracted and therefore a Certificate of Registra-
tion will not have currency w thout a co-extensive certifi-
cate of fitness for the vehicle.

Even w thout ' going into the correctness of the view
taken by the High Courts, we would like to point out that
the two earlier decisions do not really provide support for
the view taken by the H gh Court. Bhagwan s case was deci ded
on the basis of the peculiar facts therein. What  ‘had hap-
pened in that case was that the Superintendent of Police
made a surprise check of a stage carriage and found it to be
defective and unsuitable for use on the roads. He, there-
fore, held a joint inspection of the vehicle with the Re-
gi onal Transport O ficer and thereafter the Regional Trans-
port Oficer cancelled the certificate of fitness of the
vehicle on 9.2.63. The permt-holder returned to the Regi on-
al Transport Oficer the Certificate of Registration as well
as the token of the vehicle but failed to -surrender the
permt till 23.11.63. Hs failure to surrender the permt
was construed as a lapse contravening the notification
i ssued by the Governnent and hence he was call ed uponto pay
the tax and the penalty for three quarters commencing from
1.4.63 and ending with 31.12.63. The pernit-holder _sought
the issue of a wit to quash the order of denmand served on
him Before the H gh Court the State took the stand that
notwi t hstanding the cancellation of the Certificate of
Fitness, the Certificate of Registration continued to /have
currency and therefore the permt-holder was liable to pay
the tax in terms of the Explanation to Section 3(1) of the
Taxation Act. The High Court repelled the contention and
held that once the certificate of fitness had actually  been
cancelled, the Certificate of Registration cannot be said to
have currency on a deened basis as envi saged by the Explana-
tion to Section 3(1) and hence the demand for tax for the
three quarters was not |egal and the order should therefore,
be quashed. Fromthe facts stated above it may be seen that
it was a case where the certificate of fitness had actually
been cancelled by the Transport Authorities but inspite of
such cancell ation they sought to recover the tax from the
perm t-hol der on the sole ground that the Certificate of

487
Regi stration had deened currency by reason of the Explana-
tion to Section 3(1). The Division Bench did not lay down
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any general proposition of law that the currency of a Cer-
tificate of Registration is always linked up with the cur-
rency of a Certificate of Fitness and in the absence of the
same, a Certificate of Registration by itself can never have
currency and the deeming provision in the Explanation to
Section 3(1) should be construed in that restricted manner
The Bench made it clear that its decision was confined to
the peculiar facts of that case as nay be seen from the
foll owi ng sentences at page 40:
"In view of the cancellation of the fitness
certificate, it follows that the Certificate
of Registration issued to the petitioner was
no nore current. That being the position
the Explanation to Section 3(1) of the Msore
Mot or Vehi cl es Taxation Act, 1957, is
i nappl icable~to the facts of the present
case." (Enphasis supplied)
In so far as the decision in Naraina Reddy’'s case is con-
cerned, the permt-holder therein had paid the tax for his
stage carriage for the quarter ended 30.6.59 but failed to
pay the tax for the next two quarters ending wth 30.9.59
and 31.12.59. On 5.2.60 he paid the tax for the nonths of
February and March 60-al one: The non-paynment of tax for the
period 1.7.59 to /5.2.60 was subsequently noticed and a
demand was nmde on himto pay the arrears of tax for the
abovesaid period together with penalty. The pernit-hol der
contended that the demand was ill egal because the vehicle
was not in Use during the relevent period and he had actual -
ly kept it in a workshop at Madanapalle in Andhra Pradesh
from30.6.59 and furthernore the certificate of fitness for
the vehicle had expired on 30.6.59 itself and it ‘had been
renewed only on 5.2.60 and besides he had also surrendered
the Certificate of Registration to the Transport Authorities
and intimated themthat he would not be operating the ' vehi-
cle. The pernit holder’s representations were not accepted
and he was directed to nmake the paynent. The permt-hol der
then challenged the validity of the demand before the Hi gh
Court by nmeans of a petition under Article 226 of 'the’ Con-
stitution. A two-fold argunent was advanced to -assail the
order of demand. The first one was that the words "kept in
the State of Mysore" occurring in Section 3(1) -should be
read as "kept for use in the State of Mysore™ and as -such
unless the State proved that the vehicle had infact been
kept for use, whenever wanted, the physical act of keeping
alone would not attract the tax liability wunder Section
3(1). The second argument was that the period of currency of
a Certificate of Registration was co-extensive with the
currency of a
488
Certificate of Fitness and as such once the Certificate of
Fitness expired and was not renewed, the Certificate of
Regi stration would autonatically cease to have currency. The
Hi gh Court sustained the first argument and renanded the
matter for a finding on the nature of the keeping of the
vehicle but rejected the second contention and held that the
currency of a Certificate of Registration was not dependent
on the concurrent currency of a Certificate of Fitness. The
H gh Court held as follows:-
"By the Explanation to Sub-Section (1) of
Section 3, the legislature, for the purpose of
the Act has provided that Motor Vehicles so
long as their Certificates of Registration are
current shall be deened suitable for wuse on
roads. The legal fiction created by Section 38
of the Mtor Vehicles Act is only for the
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purpose of Section 22 of that Act and cannot

be extended to the Taxation Act."
Inspite of this clear pronouncenent in Naraina Reddy’'s case
about Section 38 not having any inmpact on Section 3(1) of
the Taxation Act, the H gh Court has held in Reddappa’ s case
that Sections 38 and 22 of the Mdotor Vehicles Act have an
i npact on Section 3(1) of the Taxation Act and, therefore, a
Certificate of Registration cannot have currency if the
vehicle is not covered by a Certificate of Fitness for the
corresponding period. Thus we find the decisions in Bhag-
wan’'s case and Narai na Reddy’s case do not really constitute
authority for the view taken in Reddappa’ s case.

W wll now exam ne the scope of Section 3(1) of the
Taxation Act and the effect of the Explanation to it. At the
relevant time the Mysore Motor Vehicles Taxation Act 1957
(now the Karnataka Mtor Vehicles Taxation Act, 1957) was in
force and Section 3(1) and the Explanation read as foll ows: -

"(1) A tax at the rates specified in Part A of
the Schedule shall be levied on all notor
vehicles suitable for use on roads, kept in
the State of Msore

Provided that in the case of notor
vehicles kept by a dealer in or nmanufacturer
of ,  such vehicles for the purposes of trade,
the tax shall only be levied and paid by such
deal er / or manufacturer on vehicles permtted
to be used on roads in‘the manner prescribed
by rules nade under the Mtor Vehicles Act,

1939.
489
Expl anation.--A notor ~vehicle of
which the certificate of registration is
current shall, for the purpose of this Act, be
deemred to be a vehicle suitable for 'use on
roads. "

It wll also be apposite to extract the
rel evant portion of (Section 4 since Sections 3
and 4 go together.
"4, Paynent of Tax.--(1) The tax |evied under
Section 3 shall be paid.in advance by the
regi stered owner or person having -possession
or control of the notor —vehicle, for a
quarter, half-year or year, at his choice
(within ten days fromthe comencenent of such
quarter, half-year, or year as the case nay
be.)
Proviso. "omtted".
Expl anation. "omtted".
On a reading of Sections 3 and 4 it may be seen  that /they
nake the registered owner or person having possession or
control of a notor vehicle kept in the State absolutely
liable to pay tax in advance at the rates specified in Part
A of the Schedule thereto for a quarter, halfyear or year at

his choice. The WMtor Vehicle Taxation Acts in all the
States of the Indian Union follow a uniformpattern. Entry
57 of List Il of Schedule VII of the Constitution is the

Legi slative Entry conferring power on the States to levy the
tax. It has been observed by this Court in Autonobile Trans-
port Ltd. v. State of Rajasthan, [1963] 1 S.C.R 491 that
the tax on notor vehicles is a conpensatory tax levied for
the use of the roads and it is not a tax on ownership or
possession of nmotor vehicles. The object of the Act is
achi eved by charging to tax all notor vehicles suitable for
use on roads kept in the State, the registered owner or
per son havi ng possession or control being held liable to pay
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the tax in advance and then providing for grant of refund
for non-user subject to prescribed conditions.

What falls for consideration now is whether the owner or
person having the possession or control of a notor vehicle
is not bound to pay the tax under Section 3(1) of the Act
because the vehicle was in a state of repair and was not put
to use on the road and furthernore the Certificate of Fit-
ness of the vehicle had not been kept current even though
the Certificate of Registration was kept current. One factor
which has to be borne in mind in interpreting Section 3(1)
and its Explanation is the meaning to be given to the words
"suitable for use
490
on roads" occurring in themas otherwise a misconception
woul d arise. These very words occur in Entry 57 in the State
Li st which reads as under: -

"Taxes on vehicles, whether mechani cal | y
propelled or not, suitable for use on roads,
including ramcars subject to the provisions
of Entry 35 of List ILI".
The words "suitable for use on roads™ in the said Entry have
been construed by Hi dayatullah, J. as he then was in Autono-
bile Transport case as under (vide page 571):-
"The words ’'suitable for use on roads’
describe the kinds of vehicle and not their
condition. They exclude fromthe Entry, farm
machi nery aeroplanes, railways etc. whi ch
t hough ‘mechani cally propelled are not suitable
for use on roads. The inclusion of trams using
tracks ~which rmay be on roads or off them
nmakes the distinction still nore apparent.™
It, therefore, follows that the sane neani ng should be given
to those words occurring in Section 3(1) and the Explanation
al so. The resultant position that enmerges is that | Section
3(1) confers a right upon the State to levy a tax on al
not or vehicl es which are suitably designed for use on roads
at prescribed rates without reference to the road worthy
condition of the vehicle or otherwi se. Section 4 enjoins
every registered owner or person having possession or con-
trol of the nmotor vehicle to pay the tax in-advance. The
Expl anation to Section 3(1) contains a deening provision and
its effect is that as long as the Certificate of Registra-
tion of a motor vehicle is current, it nust be deemed to be
a vehicle suitable for use on the roads. The inevitable
consequence of the Explanation would be that the owner-or a
person having control or possession of a notor vehicle is
statutorily obliged to pay the tax in advance for the notor
vehicle as long as the Certificate of Registration is  cur-
rent irrespective of the condition of the vehicle for use on
the roads and irrespective of whether the vehicle had a
Certificate of Fitness with concurrent validity or -not. The
Act, however, takes care to see that the owner of a  notor
vehicle or a person having possession or control of ‘it is
not penalised by paynment of tax in advance for a vehicle
which had not been actually used during the whole of a
period or part of a period for which tax had been paid by
him The Legislative provision in this behalf is to be found
in Section 7 of the Taxation Act. The relevant portion is
contained in Sub-Section (1) and it reads as foll ows:
491
"Refund of Tax.--(1) Were a tax on any
not or vehicle has been paid for any period and
it is proved to the satisfaction of the
prescribed authority that the vehicle has not
been used during the whole of that period, or
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a continuous part thereof, not being | ess than
one cal endar nonth, a refund shall be nade of
such portion of the tax and subject to such
conditions as may be prescribed."
The Rules framed under the Act prescribe the conditions
referred to in Section 7. Rules 20 to 23 are the relevant
Rules. Rule 20 sets out the manner and tine in which the
application for refund should be nade and the Authorities
who can sanction refund. Rule 21 provides for the issue of a
Certificate of Refund, and Rule 22 refers to the payment of
refund to a person on production of a Certificate of Refund
in Form17. Rule 23 deals with the scales of refund. If the
vehi cl e had not been used during the whole of the period for
which tax has been paid then the applicant is entitled to
get a refund of the entire tax anpunt. If the vehicle had
been made use of for a portion of the period then different
scal es of refund have been provided according to the period
of user and period of non-user of the vehicle.
Section 7 read with the relevant Rules, therefore, nakes
it clear that an owner or other person paying the tax for a
notor vehicle in advance woul d not suffer in any manner on
account of the payment of thetax if the vehicle is not put
to use on the roads-and he can apply to the authorities
concerned and seek appropriate refund as per the scales
given in Rule 23/ The schene of the Taxation Act is such
that the tax due on a nmotor vehicle has got to be paid in
terns of Section 3 at the prescribed rate and i n advance and
the liability to pay tax continues as long as the Certifi-
cate of Registration iis current but if it so happens that in
spite of the Certificate of Registration being current, the
vehicle had not actually been put to use for the whole of
the period or a continuous part thereof, not being |ess than
one cal endar nonth, the person paying the tax should apply
to the Prescribed Authority and obtain a refund of the tax
for the appropriate period after satisfying the Authorities
about the truth and genui neness of his claim Sections 3 and
4 are absolute in their terns and the liability to/pay the
tax in advance is not dependant upon the vehicle / being
covered by a Certificate of Fitness or not. Even if the
vehicle was not in a road worthy condition and coul d not be
put to use on the roads w thout the necessary repairs being
carried out, the owner or person having possession or con-
trol of a vehicle is enjoined to pay the tax on the vehicle
and then seek a refund. Perhaps in exceptional cases where
the vehicle has
492
met with a major accident or where it is in need of such
extensive repairs that it would be inpossible to put. the
vehicle to use or where the Transport Authorities thenselves
prohi bit the use of the vehicle due to its defective condi-
tion and cancel the Certificate of Fitness or suspend it,
the person concerned nmay surrender the Certificate of Regis-
tration and other docurments |like pernit etc., and seek the
perm ssion of the Transport Authorities to waive the paynent
of tax on the ground that no proof of non-user was necessary
and as such paynent of tax on the one hand and an autonmatic
application for refund on the’ other would be a needless
ritualistic formality and if the perm ssion sought for is
granted, he need not pay the tax. In all other cases the
only course left open is for the person_concerned, to pay
the tax in advance and thereafter apply to the Authorities
and obtain refund of tax after proving that the vehicle was
not fit for use on the roads and had infact not been nade
use of. The principle underlying the Taxation Act is that
every notor vehicle issued a Certificate of Registration is
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to be deened a potential user of the roads all through the
time the Certificate of Registration is current and there-
fore liable to pay tax under Section 3(1) read with Section
4. |f however, the vehicle had not nade use of the roads
because it could not be put on the roads due to repairs,
even though the Certificate of Registration was current, the
owner or person concerned has to seek for and obtain refund
of the tax paid in advance after satisfying the Authorities
about the truth of his claim It is not for the Transport
Authorities to justify the demand for tax by proving that
the wvehicle is in a fit condition and can be put to use on
the roads or that it had plied on the roads w thout paynent
of tax. It would be absolutely inpossible for the State to
keep nonitoring all the vehicles and prove that each and
every registered vehicle is in a fit condition and would be
maki ng use of the roads and is therefore liable to pay the
tax. For that reason, the State has made the paynent of tax
conpul sory on _every registered vehicle and that too in
advance and has at the sane tine provided for the grant of
refund of ~tax whenever the person paying the tax has not
made use of the roads by plying the vehicle and substanti-
ates his claimby proper proof. Any viewto the contrary
woul d defeat the purpose and intent of the Taxation Act and
would also afford scope and opportunity for some of the
persons liable to pay the tax to ply the vehicle unlawfully
wi thout paynent of tax and later on justify their non-pay-
nment by setting up a plea that the vehicle was in repair for
a continuous period of over a nonth or the whole of a quar-
ter, half-year or year as they choose to claim

In view of a |egislative changein the Act we do. not find
any

493

necessity to go into the question whether the words "kept in
the State of Mysore" should be construed as "kept for use in
the State of Mysore ". It may be renmenbered that this' con-
struction found favour with the Karnataka Hi gh Court in its
decision in Naraina Reddy’'s case and Reddappa’s case. The
Wrds "kept in the State of Mysore" and the proviso to the
Section have been onitted by Karnataka Act 38 of 1976 and
therefore, the discussion on that point will- only be of
academ c value now. It is for that reason we do not feel it
necessary to go into that aspect of the matter.

The next factor for consideration is whether the -inpact
of Section 38 of the Mdtor Vehicles Act on Section 22 of the
said Act will have its ranifications on Section 3(1) and the
Expl anation of the Taxation Act. Section 22 deals with the
necessity for registration of notor vehicles and nandates
that no person shall drive a notor vehicle and no owner
shal | cause or permt his notor vehicle to be driven in any
public place or in any other place for the purpose of carry-
i ng passengers or goods unless the vehicle is registered in
accordance with Chapter 3 of the Act and the Certificate of
Regi stration granted has not been suspended or cancelled.
Section 38 on the other hand deals with the Certificate  of
Fitness for transport vehicles. This section |ays down that
a transport vehicles shall not be deened to be wvalidly
regi stered for the purposes of Section 22, unless it carries
a Certificate of Fitness in the prescribed form issued by
the Prescribed Authority. The very terms of Section 38 limt
the deemi ng effect caused by the absence of a Certificate of
Fitness to the rights conferred under Section 22 pursuant to
the registration of a vehicle. There is therefore, no scope
for extending the deem ng provision in Section 38 to Section
3(1) and the Explanation thereto of the Taxation Act. In
fact the Explanation to Section 3(1) clearly sets out that
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the deeming effect conferred by it wll have overriding
force on Section 3(1). This is made clear by the words "for
the purposes of this Act" contained in the Explanation. The
operative force of the deem ng provision contained in Sec-
tion 38 being restricted to Section 22 of the Mdtor Vehicles
Act has been correctly noticed by the Karnataka H gh Court
in Naraina Reddy’s case and the Hi gh Court has held at page
322 as follows: -
"The legal fiction created by Section 38 of
the Motor Vehicles Act is only for the purpose
of section 22 of that Act and cannot be
extended to the Taxation Act."

Though the Hi gh Court has taken the correct view, it has
not gone into the reason underlying the restriction of the
operation of
494
Section 38 to Section 22 of the Mtor Vehicle Tax Act al one.
The reason is that Section 38 has been provided so as to
ef fectively prevent an owner or person havi ng possession or
control of a motor vehicle fromcarryi ng passengers or goods
in it inspite of the vehicle not being in a fit condition
and not carrying a certificate of fitness and thereby endan-
gering the safety of the public. The deeming effect on the
certificate of registration of a vehicle when it 1is not
carrying a certificate of fitness is to ensure that the
safety of the public /is not jeopardised by anyone driving or
using a vehicle without a certificate of fitness for carry-
ing passengers or goods and trying to take unbrage for the
violation by contending that he was entitled to nake such
use because of the certificate of registration issued to the
vehicle being current. It has also to be noticed that Sec-
tion 38 contains a safety nmeasure while Section 3 of the
Taxation Act pertains to a conpensatory neasure. The ' fornmer
cannot therefore linmt the operation of the latter i.e.
Section 3(1) of the Taxation Actand the explanation there-
to.

In the light of our discussion it follow that Section
3(1) of the Taxation Act and its Explanation have to be
construed on their own force and not wth reference to
Section 38 of the Mtor Vehicles Act. The conbined effect of
Sections 3, 4 and 7 of the Act is that the Stateis enpow
ered to levy tax on all notor vehicles which are suitably
desi gned and manufactured for use on the roads. The Expl ana-
tion provides that every notor vehicle of which a Certifi-
cate of Registration is current shall be deened to be a
vehicle suitable for use on roads and liable to pay tax as a
potential wuser of the roads at the rates prescribed by the
CGovernment. Section 4 enjoins the tax |evied under Section 3
to be paid in advance. Section 7 provides that in the  event
of a vehicle for which tax has been paid in advance /under
Section 4 had not been nmade use of for the whole  of the
period for which tax has been paid or of a continuous part
thereof, not being |l ess than one cal endar nmonth the ' person
paying the tax may apply to the Prescribed Authority —and
obtain appropriate refund as prescribed by the Rules after
produci ng proof in support of the claimfor refund. In the
[ight. of this position the decision rendered in Reddappa’s
case is not correct |aw

Admittedly the respondents had failed to pay the tax in
advance in conpliance with Sections 3 and 4. They had al so
failed to informthe Transport Authorities that the goods
vehicle was not fit for use on the roads and had been |eft
in a workshop during the period 1.10.72 to 31.3.74 and they
had al so failed to surrender the Certificate of Registration
and the Certificate of Fitness which was in force till
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28.11.72. In such circunstances the Trial Court was in error
in acquitting them and

495

the H gh Court too was not justified in dismssing in |limnne
the appeal against acquittal. Since the transfer of the
vehicle had not been reported to the Authorities the first
respondent was as nuch liable as the second respondent to
pay the arrears of tax that was denmanded.

However, as stated at the outset itself the State is not
anxi ous to pursue the prosecution against the respondents.
Moreover, it is reported that the second respondent has died
during the pendency of the appeal. In the result the appea
succeeds in so far as the contentions of the State regarding
the scope and effect of Section 3(1) and the Explanation of
the Taxation Act, 1957, are concerned, but the acquittal of
respondents 1 and 2 will remain undi sturbed.

H L. C Appeal
al | owed:
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