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ACT:

Expenditure Tax Act (29 of 1957), s. 3(1)-Applicable to
Hi ndu famlies governed by Marunakkattayam law but not to
Mappilla families governed by the Marunakkattayam |aw-|f
violative of Art. 14 Constitution of India, 1950.

HEADNOTE:

The nmenbers of a Hi ndu undivided famly governed by the
Mar unmakkat t ayam [ aw, while remaining joint, had entered into
an agreenent for separate 'enjoynent of certain -properties
of the famly by different menbers as permitted by their
customary law. For the assessnment year 1958-59 its karta,
in the status of a Hindu undivided famly, filed a return
under the Expenditure-tax Act, 1957, of ~the ~expenditure
incurred by him in respect of the property under his
"personal control and direct enjoynment’. The Expenditure-
tax Oficer added the expenditure incurred by the other
menbers of the famly in respect of properties set apart for
their use and enjoynent as the expenditure of the /Hi ndu
undi vided fam ly under s. 3(1).

On the question, whether s. 3 is violative of Art. 14
because, a H ndu wundivided famly governed by t he
Mar umakkatt ayam |aw as to pay the tax at a higher rate by
reason of the unit of taxation under the section being the
Hi ndu wundivided fanmly there is an amal gamati on of the ex-
penditure of all the nenbers of the fanily, whereas, a
Mappilla family nmay pay tax at a lower rate since the
menbers of a Mappilla undivided famly governed by the
Mar urmakkatt ayam | aw are liable to be taxed as ’'individuals’
under the section

HELD: The equal protection clause of the Constitution
allows a large play to legislative discretion in the matter
of «classification. The power to classify nay be exercised
so as to adjust the systemof taxation in all proper and
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reasonable ways : the Legislature nay select persons,
properties, transactions and objects, and apply’ different
net hods and even rates of tax, if the Legislature does so
reasonably and if the classification is rational. A taxing
statute may contravene Art. 14 if it seeks to inmpose on the
same cl ass of property, persons, transactions or occupations
simlarly situate, an incidence of taxation which leads to
obvi ous inequality, but, a taxing statute is not exposed to
attack on the ground of discrimnation nerely because
different rates of taxation are prescribed for different
cat egori es of persons, transactions, occupations or objects.
The courts will not strike down an Act as denying the equa
protection of |aws Merely because other objects could have
been, but are not, taxed by the Legislature. [832 H 833 A-
Fl

Though the law applicable to Hndu undivided fanilies
governed by the Marunmekkattayamlaw and to the Mppilla
tarwad in North Ml abar has the sane characteristics in two
respects, 'nanely, (a) tracing descent through fermales; and
(b) comunity of interest and unity of possession in respect
of the fam ly property, the | aws applicable to themin other
respects differ widely.” Initially a conmon system of |aw
relating to famly property of the tarwad was applicable to
H ndus and Mappi |l | as gover ned

828

by the Marumakkattayam | aw, but since the enactnment of the
Madr as Marumakkattayam Act (22 of 1933) -and ot her enactnents
governi ng Hindus, ‘and the Mappill a Marumakkattayam Act (17
of 1939) governing the Mappillas, there are few points of
simlarity in property matters in the tarwads. The
application of the Islamc laws of marriage and  inheritance
to the Mappillas has led to greater cleavage. The conmunity
of Mappillas governed by Marumakkattayamlaw is ‘a snal
conmunity, restricted only to the Northern area of | Mal abar
district and is dw ndling because of the inpact of the
Muslim law of inheritance applicable to sham obtained on
partition. Parliament has been accustoned to treating a
H ndu undivided family as a unit of taxation and to enacting
tax laws nmeking a distinction between a Hindu undivided
famly consisting of Hindus and undivided fanilies of
Mappi | | as. The 1long course of legislative history .in
matters of taxing incone, wealth, gifts, capital gains and
business profits indicates that the Legislature regarded
undi vided H ndu fanmilies as a class to which the | egislation
may appropriately be applied. Even though the basic schene
of a Hindu undivided famly governed by the Mtakshara |aw
is different from that of a famly governed by t he
Mar ummakkat t ayam |aw, a Hi ndu undivided fam |y governed by
the Marumakkattayamlaw fails within he expression ' Hi ndu
undivided famly. Therefore, Parlianent, by making the Act
applicable to Hindu famlies and not to Mappilla  fanilies
governed by the Marumakkattayam | aw, has not attenpted any
obvious inequality or made any discrimnation violative of
Art. 14. [832 B-C, GH, 834 E-G 835 A-d

Raj a Jagannath Baksh Singh v. State of U P., [1963] 1 S.C.R
250,
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Novermber 5, 1965 of the Kerala High Court in Wit Appeals
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Nos. 39 and 44 of 1964.

M C. Chagla, C. K Vishwa Nath Aiyar and R Gopal akri sh-
nan, for the appellant (in both the appeals).

D. Narsaraju, T. A Ramachandran and B. D. Sharnmm, for the
respondents (in both the appeals).

The Judgrment of the Court was delivered by

Shah, J. Rajah Padnanabha Ravi Varma was the karta of a
H ndu undivi ded fanm |y governed by the Marumakkattayam | aw.
On his death in 1961 the appellant his brother-becane the
karta of the famly. 1In 1909 the nenbers of the fanily,
while remaining joint, had entered into 'an arrangement for
separate enjoyment of certain properties of the famly by
different nmenbers. For the assessnent year 1958-59 Rajah
Padmanabha filed, in the status of a H ndu undivided famly,
a return wunder the Expenditure-tax Act of the taxable
expenditure incurred by himin respect of the property under

hi s " per sonal control and di rect enj oynment ". The
Expenditure-tax O ficer added thereto
8 29

the expenditure incurred by the other nmenbers of the famly
in respect of properties set apart for their use and
enj oynent . The Expenditure-tax Oficer also served ’'a
noti ce of assessment under s. 15(2) calling for a return of
expendi ture by the H ndu-undivided famly for the assessnment
year 1959-60.
The appel | ant then noved petitions before the H gh Court of
Keral a under Art. 226 of the Constitution for wits quashing
the assessnment and the notice of demand for the year 1958-59
and the notice calling for a return for the assessnent year
1959-60 contending, inter alia, that he was not liable to be
assessed to tax on expenditure incurred in- respect of
property not "under the, Hi gh Court of Kerala upheld the
contention. I n appeal a Division Bench of, the H gh Court
set aside the order of the single Judge.
The appellant contends that the |aw which enables the
Expendi ture-tax O ficer to assess tax on the expenditure of
all menbers of the H ndu undivided fam |y governed by the
Mar umakkatt ayam | aw, discrimnates, on the ground of
religion, between the H ndu undivided famly and-a Mappilla
undivided fanily governed by the Marumakkattayam |aw
resident in North Ml abar
Section 3 of the Expenditure-tax Act 29 of 1957 is the
charging section : insofar "as it is relevant it reads
"(1) Subject to the other provisions contained
in this Act, there shall be charged for “every
financial vyear, commencing on and from the
first day of April, 1958, a tax (hereinafter
referred to as expenditure tax) at the rate or
rates specified in the Schedule in. respect-of
the expenditure incurred by any individual or
H ndu undivided famly in the previous year
Provi ded t hat
Under the charging section tax is inmposed on individuals and
Hi ndu undi vided fanmilies. An undivided famly whi ch
consists of Hndus alone nmamy be treated as a wunit  of
assessment: an undivided fam |y whose nenbers are not Hi ndus
will be assessed to tax as an "individual". Counsel for the
appel | ant contends’ that whereas a Hindu famly governed by
the Marumekkattayam|aw is assessed to expenditure-tax on
the total expenditure incurred by all the nmenbers of the
undi vided fam |y, because the unit of taxation under s. 3 is
the Hindu undivided family, a Mappilla undivided famly
governed by the Marunakkattayamlaw in
830
North Malabar is liable to be assessed to tax as an
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"individual", and on that account at a |ower rate.

Mar umakkatt ayam |aw applied originally by usage to a
section of the Hi ndus inhabiting the South-Wstem coasta
region in India. Sonme centuries ago a section of the Hindu
i nhabitants of North Ml abar were converted en masse to
Islam but they still continued to remain governed by the
Mar umakkatt ayam |aw especially in matters of property
rel ati ons anong nmenbers of the famly. The |aw adm ni stered
by the Courts to these conmunities is, subject to express
statutory provisions, a body of custonms and usages which
have received judicial recognition.

The M takshara law of joint famly is founded upon agnatic
relationship : the undivided family 1is characterised by
conmunity of interest and unity of possession anobng persons
descended from a conmmon ancestor in the nale Iine. The
principal incident -of Marunakkattayamlawis that it is
mat ri archat e . menbers of +the famly constituting a
Mar umakkatt ayam tarwad are descended through a conmon

ancestress in the fenmale line with equal rights in the
property of ‘the famly. Under the custonmary Marunakkattayam
law no partition of the famly estate may be made, but itens
of the family property may by agreenent be separately

enjoyed by the nmenbers. On death of the interest of a
menber devol ved by survivorship. Mnagenent of the famly
propeerty renained inthe hands of the eldest male nenber,
and in the absense of a nale nenber a fenale nmenber. A
tarwad nmay consist of two or nore- branches known as
thavazhi es, each tavazhi or branch consisting of one of the

femal e nenmbers of the tarwad and her children and all her
descendants in the fermale |line. “Every tarwad consisted- of
a nother 'and her children-male and female-living in

conmmensality, with joint rights in property.

The District of Ml abar fornmed part of the State of ' Madras
till October 31, 1956. The customary _Marunakkattayam | aw
applicable to Mal abar was nmodified in certain- respects from
time to time by the Madras Legislature e.g. the Ml abar
Marriage Act 4 of 1896, the Malabar Wlls Act 5 of 1898.
But the law relating to property relations between the
menbers of the tarwad remained in.its customary form till
the fourth decade of this century. Under the customary |aw
partition of the property of the famly could not be clained

by an individual nenber or even by a thavazhi. It was so
laid down by a course of judicial decisions’ for over 75
years, and this rule was accepted as settled law till -the

Madras Legislature. enacted the Madras Marumakkattayam Act,
22 of 1933 and the Mappilla Marumakkattayam Act 17 of 1939,
the forner applying to H ndus and the latter  to~ Mappillas
who are Muslins. There were however significant' difference
between the two Acts. Under Act 22 of 1933 only

831

a tarwad could claimpartition (s. 38) (by the Mdras
Mar umakkat t ayam (Amendnent) Act 26 of 1958 enacted by the
Kerala Legislature the right to claimpartition was also
gr ant ed to individual nenbers); property obtained by
partition was held with incidents of tarwad property [s.
38(2)]; and the Karnavan was not require& to maintain an
inventory of the property, but had to naintain a true and
correct account of the inconme and expenditure of the tarwad.
By the Madras Act 17 of 1939 any nenber of a Mappilla tarwad
could claimpartition (ss. 13 & 14); succession to property
obtained by partition was governed by Istamc law (s. 18);
the Karnavan was required to maintain an inventory of famly
property (s. 3); any nenber of the famly could apply to the
Court for an order directing the Karnavan to give inspection
of accounts or inventory [s. 5(2)] surplus inconme had to be
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invested by the Karnavan (s. 7); and the Karnavan could be
renoved by a suit (s. 11)

These and other statutory Mdifications were applicable only
to the Mal abar area which was originally part of the State
of Madras and not to the State of Travancore-Cochin as it
exi sted before the States Reorgani zation Act, 1956. There
wer e several legislative neasures in the St ates of
Travancore and Cochin before those States nerged with the
Indian Union, and in the State of Travancore-Cochin after
nmerger and in the State of Kerala, making changes in the
cust omary Mar umakkatt ayam law. these were the Cochin
Makkat hayam Thiyya  Act 17 of 1115 (ME.); Cochin
Mar umakkat t ayam Act 13 of 1095 (ME.). Cochin Nair Act 13 of
1095 (ME. ) and Act 29 of 1113 (ME.); Cochin Paliam Tarwad
Act 8 of 1097 (MF); Cochin Thiyya Act 8 of 1107 (ME.);
Travancore Nanjinad Vellala Regulation 6 of 1101 (ME.);
Travancore Nayar Regul ation 1 of 1088 (ME.) and 11 of 1100
(ME.) ~Travancore WIlIls Act 6 of 1074 (ME.). It is
sufficient to observe that by these statutes significant
changes were nmade in the custonmary laws governing the famly
and property relations between the nenbers governed by the
Mar urmmakkat t ayam | aw.

The Hindu SuccessionAct 30 of 1956 al so made i nroads upon
the customary |aw’ Section 3(h) defined the expression
“Marumakkattayam law', and by s. 7 it was provided that it
"a H ndu to whom t he Marumakkattayam or “Nai nbudri | aw woul d

have applied, if the H ndu Succession Act  had not been
passed, dies, his ‘or her interest in the property of a
tarwad, tavazhi or illomshall devolve by testanentary or

intestate succession;, not according to the ~Marumakkattayam
| aw or the Nambudri |aw, but under the H ndu Succession Act.
By s. 17 of the Act ss.8, 10, 15 and 23 apply to  persons
governed by the Marumakkattayaml|aw subject to certain
nodi fi cati ons.

832

The H ndu Adopti ons and Mai ntenance Act 78 of 1956 the Hi ndu
Marriage Act 23 of 1955 al so apply to Hi ndus governed by the
Mar umakkatt ayam |aw and nodify the lawrelating to famly
rel ati ons.

Initially a common system of |aw relating to famly property
of the tarwad was applicable to Hi ndus and Mpillas governed
by the Marunmakkattayam | aw. Since the enactnment of Madras
Act 22 of 1933, and the other Acts governing the Hindus, and
Act 17 of 1939 governing the Mappillas, points of simlarity
even in property relations in the tarwads have considerably
narrowed. Application of the Islanic laws of nmarriage and
i nheritance to the Mappillas led to greater cleavage. If a
menber of a Mappilla Marumakkattayam fam |y nmarried a person
not governed by the Marunakkattayam|aw, property of/ the
person governed by Mrumakkattayam | aw apparently devol ved
according to that system of |aw, whereas the property of the
person governed by the Islamc |aw devolved according to
Islamic rules of succession. The result was that whereas
the interest of a, Mappilla governed by the Marunakkatayam
law devolved by survivorship, his separate property
descended by inheritance in accordance with the Islamc |aw.
H ndus governed by the Marunakkattayam |aw, since the
enactment of the Hindu Succession Act remained nenbers of
the undivided famly, but on death the interest devolved by
the rules prescribed by the H ndu Successi on Act.

In a Hindu tarwad governed by the Marunmakkattayam |aw the
descent is matriarch-ate and all nenbers male and fenale
have equal shares in the property of the tarwad. Though not
a famly governed by the Mtakshara law, it is still a Hindu
undivided fanmily within the nmeaning of the Expenditure-tax




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

Act . The property relations between nenbers of a Mppilla
Mar umakkat t ayam tarwad governed by the matriarchate with
equal shares for nales and fermal es were in certain respects,
already stated, different fromthe relati ons between nenbers
of a Hndu joint famly governed by the Marumakkattayam | aw.
The community of Mappillas governed by the Marumakkattayam
law is, conpared to the H ndus, a small community restricted
only to the northern area of the Malabar District. it 1is
again a dwi ndling conmunity because of the inpact of the | aw
of inheritance applicable to share obtained on partition. it
is in the light of these special characteristics that-the
pl ea of discrimnation nust be considered.

Equal protection clause of the Constitution does not enjoin
equal protection of the |laws as abstract propositions. Laws

being the expression of legislative will intended to solve
specific
8 33

problems or to achieve definite objectives by specific
renedi es, ‘absolute, equality or uniformty of treatnment is

i npossi bl'e ~of achievenent. ~Again tax laws are ained at
deal i ng with conpl ex _probl ens of infinite variety
necessi tating adjustnent of several disparate elenents. The
Courts accordingly admt, subject to adherence to the
fundanental principles of the doctrine of equality, a |arger
play to legislative “discretionin the mtter of Cai-

fication. The power to classify nay be exercised so as to
adjust the systemof taxation in all proper and reasonable
ways the Legislature my select persons, properties,

transactions :and objects, and apply different nethods and
even rates of tax, if the ,Legislature does 'so reasonably.
Protection of +the equality clause does not predicate a
mat henatically precise or logically conplete or symetrica
classification : it is not a condition of the guarantee of
equal protection that all transactions, properties, ' objects
or persons of the same genus nust be affected by it or at
all. If the classification is rational, the Legislature is
free to choose objects of taxation, inpose different rates,
exenpt classes of property fromtaxation, subject “different
classes of property to tax in different ways  and’  adopt
different nodes of assessnent. A taxing statute may
contravene Art. 14 of the Constitution.if it seeks to inpose
on the sanme class of property, persons, transactions or
occupations simlarly situate, incidence of taxation,  which
leads to obvious inequality. A taxing statute is not,
therefore, exposed to attack on the ground of discrimnation
nerely because different rates of taxation are prescribed
f or di fferent cat egori es of per sons, transacti ons,
occupations or objects.
It is for the Legislature to determ ne the objects on which
tax shall be levied, and the rates thereof. The Courts will
not strike down an Act as denying the equal protection of
laws nerely because other objects could have been, but are
not, taxed by the Legislature : Raja Jagannath Baksh' 'Si ngh
v. State of Utar Pradesh and Another(1l). The sane rule has
been accepted by the Courts in Anerica.
WIlls in his Constitutional Law of the United States has
stated at p. 587
A state does not have to tax everything in
order to tax sonething. It is allowed to pick
and choose districts, obj ect s, per sons,
met hods, and even. rates for taxation if it
does so reasonably."
As stated in Weaver’'s Constitutional Law Art. 275 at p. 405
Me Fourteenth Amendnent was not designed to
prevent a state from establishing a system of
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taxation or fromeffecting a change in its
systemin all proper
(1) (1963] 1 S.C.R 220.
834
-and reasonable ways, nor to require the
states to adopt an ironclad rule of equality
to prevent the classification of property for
purposes of taxation or the inposition of
different rates upon different classes."
Weaver again says at p. 397
"Class legislation is that which nmakes an
i mpr oper di scrimnation by conferring
Particul ar privileges upon a class of persons,
arbitrarily selected froma large nunber of
persons, ~all of whom stand in the same
relation to the privilege granted and between
whom and the persons not so favoured no
r easonabl e di stinction , Or substantia
di fference can be found justifying the
inclusion of ~one and the exclusion of the
ot her from such privilege...... A
classification nmust not be arbitrary
artificial or evasive and there nust be a
reason- abl e, nat ur al and substantia
distinction in the nature of the class or
classes upon which the  |aw operates. In
respect to such distinction, a legislative
body has a w de discretion and an Act will not
be held.invalid unless the, classification is
cl early unreasonable and arbitrary."
It is unnecessary to nultiply citations.
The Parlianment has declared for the purpose of the Expendi -
ture-tax Act an undivided famly of H ndus as a unit of
taxation and inposed tax at the rates prescribed. To fal
within the description the unit nust be an undivided famly
of Hi ndus. Wthin the expression "Hi ndu undivided famly"
will fall an undivided fam!ly of H ndus governed by the
Mar umakkat t ayam | aw. Even t hough the basic schene /of a
H ndu undivided fanm |y governed by the Mtakshara |aw and
the Marunakkattayam law is different in two inportant
respects, viz. the descent is through females and children
both nmal es and fermal es have equal rights to pro-perty-these
famlies are still Hndu undivided famlies. The | aw
applicable to Hndu undivided famly governed by t he
Mar umakkatt ayam law, and to the Mappilla. tarwad in North
Mal abar has the same characteristics in two principa
respects(a) descent is traced through females; and , (b)
there is comunity of interest and unity of possession in
respect of the famly property. But the |laws applicable to
those famlies in other respects widely differ.
The Mappilla famlies governed by the Marunmakkattayam |aw
reside in a small part of the country and form nunerically a
small comunity. The Parliament has again been accustoned
8 35
in enacting tax laws to make a ’'distinction between a Hindu
Undi vi ded Family consisting of H ndus and undivided famlies
of Mappillas. By the taxing Acts the Parliament could have
treated Mappilla tarwads as units of taxation. But the mere
fact that the | aw coul d, have been extended to another class
of persons who have certain characteristics simlar to a
section of the H ndus but have not been so included is not a
ground for striking down the law. In treating a Hindu
Undi vi ded Family as a wunit of taxation under t he
Expendi ture-tax Act and not a Non-H ndu Undivided Fanmily the
Parliament has not attenpted an "obvious inequality"”.
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Under the taxing Acts the schene of treating a H ndu Un-
divided Famly has been adopted for a long tine, e.g., the
Indian incone-tax Act | X of 1869, Indian Income-tax Act [|IX
of 1870, Indian Incone-tax Act Xl | of 1871, Act WMIIl of
1872, Act 11 of 1886, Act VIl of 1918, Act Xl of 1922, Act
43 of 1961 have treated a Hindu Undivided Famly as a
distinct taxable entity. Simlarly under the Walth-tax Act
27 of 1957 and the Gft-tax Act 18 of 1958, the Hindu
Undivided Family is nmade a unit of taxation. Under the
Busi ness Profits Tax Act 21 of 1947 and the Excess Profits
Tax Act, 1940 also the H ndu Undivided Fanily was nade a
unit of taxation. For the purposes of these Acts Mappilla
tarwads governed by the Marunakkattayam |aw have been
regarded as individuals.

This long course of legislative history in nmatters of taxing
income, wealth, gifts, capital gains and business profits
clearly indicatesthat the legislature regarded undivided
famlies of H ndus as a class to which the legislation may
appropriately  be _applied. An intention to effectively
admi ni ster ~the taxing Acts and not ‘to discrimnate on the
ground of religion may be attributed to the Legislature.

The Parliament in the present case having made the Expen-
diture-tax Act applicable to H ndus governed by the |law of
the joint famly, but not including Mappilla famlies who
are governed by the Mappilla Marunmakkattayam Act has not
nmade any discrimnation and the charging 'section is not
liable to be struck down on the ground that the Mappilla
fam|ly may have to pay tax at a |lower rate, whereas a Hindu
Undi vided Fanily, by reason of the amal gamation of the
expenditure of all the nmenbers of the famly, may have to
pay tax at a higher rate.

The appeals fail and are dismssed with costs.: One  hearing
f ee.

V.P.S. Appeal sdi sni ssed.

L11 Sup Cl/69-4
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