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1. These appeal s challenge the interimorder passed by
the Division Bench of the High Court in a pending wit appeal,
directing disbursenent of certain anpbunts realised on sale of
stocks of sugar, owned by the first respondent \026 conpany hel d
under pl edge by the appell ant--bank. The Labour

Conmi ssi oner had passed an order under Section 33(c) of the

I ndustrial Disputes Act against the first respondent conpany

in respect of the dues to the worknen.~ The same was

chal | enged by the first respondent in the wit petition as also
by others. Simlarly the Cane Commi ssioner had passed

orders for recovery of amounts due fromthe first respondent-
conpany for being paid to the sugarcane growers for the cane
supplied by themto the first respondent-conpany. During the
pendency of the wit petition, the recovery authority had taken
possessi on of stock of sugar |ying pledged to the appel l'ant\ 027
bank and under its control, forcibly and without reference to
the appel |l ant--bank. The appellant--bank had got itself
impleaded in the wit petition. Considering that the sugar
stock was liable to lose its value by being stored indefinitely,
the court had directed sale of the sugar. The sale fetched a
price of Rs.1,53.50,400/-. Qut of the sane, a sum of

Rs. 10, 60, 800/ - was pai d towards excise duty and the bal ance

was hel d under orders of court.

2. The wit petition filed by the first respondent
chal | engi ng the recovery proceedi ngs, both at the instance of
the Labour Conmi ssioner and the Cane Commi ssioner was

di sm ssed by the | earned Single Judge. The decision of the

| earned Single Judge was challenged in appeal. |n the appea
filed by the conmpany, the inpugned interimorder was nade
directing that a sumof Rs. 43, 00,000/- be nade available to
the Labour Conmi ssioner for disbursenment to the enpl oyees

of the conpany, a sum of Rs.60,00,000/- be made available to
the Cane Conmi ssioner for disbursal to the sugarcane
cultivators who had supplied sugarcane and a sum of

Rs. 20, 00, 000/ - be paid to the appellant--bank, subject to the
bank obtai ning sanction fromthe Board for |Industrial and

Fi nanci al Reconstruction (for short "BIFR') and that the
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bal ance shall be kept in a fixed deposit subject to final orders.
The appel | ant bank has chal | enged this order on the ground

that its right as a pawnee, well recognised by |aw, had been
totally ignored by the Division Bench of the H gh Court.
Consequently, the order is clearly illegal and that such an

i nteri morder ought not to have been passed when the fina

adj udi cation had to be made in the appeals that were pending
before the H gh Court.

3. W may notice here that there are no proceedings
for winding up of the first respondent-conpany under the
Conpani es Act. The first respondent-conmpany has only

approached BI FR by way of reference under Section 15(1) of

the Sick Industrial Conpanies (Special Provisions) Act.

4. Lear ned counsel for the appellant--bank submtted
that the H gh Court was clearly.in error inignoring the rights
of the appellant-as a pawnee and in ignoring the binding
deci si ons of this Court on the rights of the pawnee to the
proceeds of ‘the sale of the goods pledged to it to secure a debt
due fromthe borrower. According to him the bank as pawnee
has the first charge on the stock of sugar and the charge
crystalised when the stock of sugar pledged with it was sol d.
VWhen it has thus crystalised, the bank had a priority over the
debts due to other unsecured creditors. Neither the Cane
Comm ssi oner, nor the Labour Conm ssioner, in this case or

the worknen, on whose behal f he was acting, were secured
creditors. Consequently, the right of the appellant as the
pawnee nmust prevail. Counsel submitted that the workmnen

becorme secured creditors only when there is a w nding up and

it is Section 529 of the Conpanies Act that nade them

secured creditors, entitled to disbursenent pari pasu with

ot her secured creditors. In the absence of any w nding up
proceedi ng the workmen had no preferential rights and their
status, at best, was that of wunsecured creditors. Counse
further submitted that by passing such an interimorder the

Di vi sion Bench had seriously prejudiced the rights of parties
which remain to be deternmined inthe wit appeal itself and
such an interimorder ought not to have been passed.

5. On behal f of the respondents, it was contended that
the anmpunts due to the sugarcane grower s and to the

wor knmen had to be provided for and going by sone of the
decisions of this Court, the workmen's dues coul d not be

i gnored and under the circumstances, there is noreason to
interfere with the interimorder passed by the D vision Bench
of the H gh Court. Additional Solicitor General also subnmitted
that the question whether sales tax dues or the dues under a
certificate issued by the Debt Recovery Tribunal had priority,
had been referred to a |arger Bench for a decision. It was
submitted that the decision in State of MP. vs. Jaura Sugar
MIlls Ltd. And others (1997 (9) SCC 207) will apply here. On
behal f of the State it was submitted that the decisionin State
of MP.”s case (supra) held the field and the order of the

Di vi sion Bench was supportable in the light of that decision

6. The right of the I ender, or pledgee, is to retain the
chattle until a proper tender of the anpbunt due is made. (See

The Law of Mdrtgages by Edward F. Cousins) Under Section

173 of the Contract Act, a pawnee has the right to retain the

goods pl edged for paynent of the debt including interest on

the debt and all necessary expenses incurred by the pawnee in

respect of the possession or for the preservation of the goods

pl edged. The rights of the pawnee were sumred up by this

Court in Lallan Prasad vs. Rahmat Ali and another (1967 (2)
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SCR 233 at 239) thus:

"There is no difference between the comon

| aw of England and the law with regard to

pl edge as codified in sections 172 to 176 of the
Contract Act. Under Section 172 a pledge is a
bai | ment of the goods as security for paynent
of a debt or performance of a pronise. Section
173 entitles a pawnee to retain the goods

pl edged as security for paynent of a debt and
under Section 175 he is entitled to receive
fromthe pawner any extraordi nary expenses

he incurs for the preservation of the goods

pl edged with him Section 176 deals with the
rights of a pawnee and provides that in case of
default by the pawner the pawnee has (1) the
right to sue upon the debt and to retain the
goods as collateral security and (2) to sell the
goods after reasonabl e notice of the intended
sale to the pawner.  Once the pawnee by virtue
of his right under Section 176 sells the goods
the right of the pawner to redeemthemis of
course extinguished. But as aforesaid the
pawnee i s bound to apply the sal e proceeds
towards satisfaction of the debt and pay the
surplus, if any, to the pawner."

7. In the Bank of Bihar vs. State of Bihar and others
(1971 Suppl. SCR 299) the |law is set down thus:
"According to the Statenent in Hal sbury’s

Laws of Engl and "pawn" has been described as

a security where by contract a deposit of goods
is made a security for a debt and the right to
the property vests in the pledgee so far as is
necessary to secure the debt; in this sense it is
i nternedi ate between a sinple lien and a

nort gage whi ch wholly passed the property in

the things conveyed. "The pawnee has a

speci al property or special interest in the thing
pl edged, while the general property therein
continues in the owner. That special property

or interest exists so that the pawnee can

conpel paynment of the debt or can sell the

goods when the right to do so arises. This
special property or interest is to be

di stingui shed fromthe nmere right of detention
whi ch the holder of a |lien possesses, in that it
is transferable in the sense that a pawnee may
assign or pledge his special property or

interest in the goods." "Were judgnent has
been obt ai ned agai nst the pawnor of goods and
execution has issued thereon, the sheriff

cannot seize the goods pawned unl ess he
satisfied the claimof the panwee". (based

mai nly on Rogers vs. Kennay (1846 (9) Q B.

592). "On the bankruptcy of the pawnor the
pawnee is a secured creditor in the bankruptcy
with respect to things pledged before the date

of the receiving order and wi thout notice of a
prior avail able act of bankruptcy". (Halsbury's
Laws of England 3rd Edn. Vol.29 p.222) It has
not been shown how the lawin India is in any
way different fromthe English lawrelating to
the rights of the pawnee vis-‘-vis other
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unsecured creditors of the pawnor.

In our judgnent the High Court is in error in
considering that the rights of the pawnee who
had parted with noney in favour of the pawnor
on the security of the goods can be defeated by
the goods being lawfully seized by the
CGovernnment and t he noney bei ng nmade

avail able to other creditors of the pawnor

wi t hout the claimof the pawnee being fully
sati sfied. The pawnee has special property

and a lien which is not of ordinary nature on
the goods and so long as his claimis not
satisfied no other creditor of the pawnor has
any right to take away the goods or its price.
After the goods had been seized by the
CGovernment it was bound to pay the anpunt

due to the plaintiff and the balance coul d have
been nade available to satisfy the claimof

ot her creditors of the pawner. But by a nere
act of lawful seizure the Government coul d not
deprive the plaintiff of the anpbunt which was
secured by the pledge of the goods to it. As the
act of the Govenrnent resulted in deprivation
of the ampunt to whichthe plaintiff was
entitled it was bound to reinburse the plaintiff
for such amount which the plaintiff in ordinary
course woul d have realized by sal e of ‘goods

pl edged with it on the pawnor maki ng a default
in payment of debt.

The approach of the trial court was
unexceptionable. The plaintiff's right as a
pawnee coul d not be extingui shed by the
seizure of the goods in its possession

i nasmuch as the pl edge of the goods was not
neant to replace the liability under the cash
credit agreenent. It was intended to give the
plaintiff a primary right to sell the goods in
satisfaction of the liability of the pawnor. ~The
Cane Conmi ssi oner who was an unsecured
creditor could not have any higher rights than
the pawnor and was entitled only to the
surplus nmoney after satisfaction of the
plaintiff’s dues." (enphasis supplied)

8. It has to be noticed that the Cane Conmi ssi oner
was held to be an unsecured creditor, he could not have any

hi gher right than the pawnor and was entitled only'to the
surplus noney after satisfaction of the pawnee’s dues.

9. I n Kar nat aka Pawnbroker’s Associ ati on and
others vs. State of Karnataka and others (1998 (7) SCC
707) this Court sumred up the position as under

“I't cannot be and it is not disputed that the

pawnbr oker has special property rights in the

goods pl edged, a right higher than a nmere right

of detention of goods but a right |esser than

general property right in the goods. To put it
differently, the pawnor at the tine of the

pl edge not only transfers to the pawnee, the

special right in the pledge but also passes on

his right to transfer the general property right
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in the pledge in the event of the pledge
remai ni ng unredeened resulting in the sale of
the pl edge by public auction through an
approved auctioneer. The position being what

is stated above, the natural consequence will

be that it is the pawnee who holds not only the
absol ute special property right in the pledge
but also the conditional general property
interest in the pledge, the condition being that
he can pass on that general property only in
the event of the pledge being brought to sale by
public auction in accordance with the Act and
the Rul es franed thereunder."

10. The Act there referred was the Karnataka Sal es Tax
Act and the question that fell for decision was whether the
pawnee, the pawnbroker, on sal e could be considered to be a

deal er, liable to pay sales tax under the Sal es Tax Act.

11. I n Dena Bank vs. Bhi khabhai Prabhudas Parekh
& Co. and others (2000 (5) SCC 694) the position was
reiterated in the foll owing words:

"However, the Crown’s preferential right to
recovery of debt over other creditors is
confined to ordinary or unsecured creditors.

The common | aw of Engl and or the principles

of equity and good conscience (as applicable to

I ndia) do not accord the Crown a preferential
right for recovery of its debts over a nortgagee
or pledgee of goods or a secured creditor. It is
only in cases where the Crown’s right and that

of the subject neet at one and the sane tinme

that the Crowmn is in general preferred. \Where
the right of the subject is conplete and perfect
before that of the King conmmences, the rule

does not apply, for there is no point of tine at
which the two rights are at conflict, nor can
there be a question which of the two ought to
prevail in a case where one, that of the subject,
has prevailed already. In Gles vs. Gover

(1832 (131) ER 563 : 9 Bing 128) it has been
hel d that the Crown has no precedence over a

pl edgee of goods. In Bank of Bihar vs. State

of Bihar (supra) the principle has been

recogni sed by this Court holding that the

rights of the pawnee who has parted with

noney in favour of the pawnor on the security

of the goods cannot be extingui shed even by

| awf ul seizure of goods by meki ng noney

avail able to other creditors of the pawnor

wi t hout the claimof the pawnee being first

fully satisfied. Rashbehary Ghose states in

Law of Mdrtgages (Tagore Law Lectures, 7th

Edn. P. 386) \026 "It seenms a governnent debt in
India is not entitled to precedence over a prior
secured debt."

12. It may be noted that even the Crown’'s preferentia
right or a Crown debt was held to be subservient to the rights
of a pawnee

13. In O. Konaval ov vs. Conmander, Coast Guard
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Regi on and ot hers (2006 (4) SCC 620) this Court held that

the lien of a pawnee traceable to Sections 172, 173 and 176 of
the Contract Act is capable of satisfaction fromproperty in the
hands of the Governnment obtained even by |awful seizure.

This Court followed the views expressed in the decision in

Bank of Bihar vs. State of Bihar (supra).

14. In Workers of Ms Rohtas Industries Ltd. Vs. Ms
Rohtas Industries Ltd. (1987 (2) SCC 588) a direction was

made for payment of the workers dues by stating that such

dues will have priority over other banks and financia
institutions. On going though the facts, it is seen that it was a
case where proceeding for |iquidation of the conpany was

goi ng on and obvi ously Section 529 of the Conpani es Act was
attracted. Moreover, it is not seen that the rights of a pawnee
vis-‘-vis the rights of the workmen is discussed. Since a

i quidation had intervened there, which is not the case here,
the said decisi on cannot be of any assistance to support the
order passed by the H gh Court.” In fact, in Workers of Ms
Rohtas Industries Ltd. Vs. Ms Rohtas Industries Ltd.

(1987 Suppl. SCC 462) rendered while clarifying the earlier
order, it was stated that the earlier order of the Court was
made under peculiar circunstances obtaining in the case and

was not to be taken as a precedent. Hence, even apart from

the distinction, no value as a precedent can be attached to

t hat deci si on.

15. In State of MP. vs. Jaura Sugar MIls Ltd. And
others (supra) dealing with the Madhya Pradesh Sugar Cane
(Regul ati on and Supply) Act, it was only held that the Cane
Conmi ssi oner having power to conpel the cane growers to

supply cane to the factory, has incidental power and is duty
bound to ensure paynent of the price of the sugarcane

supplied by the sugarcane growers. ~ Wth respect, this

deci si on does not enable us to adjudge the rights of a pawnee
on the sale of the pawned goods or alter the status of the Cane
Conmi ssi oner or the cane grower fromonly that of an

unsecured creditor as recogni sed in Bank of Bihar (supra).

16. The decision in Textile Labour Associati on and
anot her vs. Oficial Liquidator and anot her (2004 (9) SCC

741) was a case of liquidation and was a case to which Section
529 and 529A of the Conpanies Act were attracted. The said
decision is also of no help in the case on hand since a

i qui dation has not intervened in the present case.

17. The decision in Rajasthan State Financia

Cor porati on and another vs. Oficial Liquidator and

anot her (2005 (8) SCC 190) is also of no help since that was
al so a case where the question was the effect of Section 529
and 529A of the Conpani es Act on the power of the Debt
Recovery Tribunal to sell the assets of the entity under

wi ndi ng up.

18. Thus, going by the principles governing the matter,
propounded by this Court there cannot be any doubt that the

ri ghts of the appell ant-bank over the pawned sugar had
precedence over the clains of the Cane Commi ssioner and

that of the worknen. The Hi gh Court was, therefore, in error
in passing an interimorder to pay parts of the proceeds to the
Cane Conm ssioner and to the Labour Commi ssioner for

di sbursal to the cane growers and to the enpl oyees. There is
no di spute that the sugar was pledged with the appellant bank
for securing a loan of the first respondent and the | oan had
not been repaid. The goods were forcibly taken possession of
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at the instance of the revenue recovery authority fromthe
custody of the pawnee, the appellant-bank. 1In view of the fact
that the goods were validly pawned to the appellant bank, the
ri ghts of the appell ant-bank as pawnee cannot be affected by
the orders of the Cane Comm ssioner or the demands made by
hi m or the demands made on behal f of the workmen. Both the
Cane Conm ssioner and the worknen in the absence of a
liquidation, stand only as unsecured creditors and their rights
cannot prevail over the rights of the pawnee of the goods.

19. We are also of the view that pending the wit
appeal s, the H gh Court ought not to have passed such an
interimorder of consequence especially in the Iight of the |ega
principles settled by this Court. The order of the Hi gh Court,
therefore, cannot be sustained and calls for interference.

20. We, therefore, allow these appeals and set aside the
i mpugned order of the Hi.gh Court, directing paynment out of

parts of the sale proceeds to the Labour Conm ssioner and to

the Cane Conmi'ssioner. W hold that the appellant as the
pawnee, i's entitled to the anpbunt in satisfaction of its debt to
secure which, the goods had been pawned and to appropriate

the sal e proceeds towards the debt due and only if there is
surplus, to make it available for disbursal to the Cane
Conmi ssi oner and to the Labour Conm ssioner. In the
circunstances, we direct the parties to suffer their respective
cost s.




