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ACT:

Factories Act, (63 of 1948) s. 101-Manager or occupi er-Wen
can be absolved fromliability.

HEADNOTE

The appellant, who was the manager of a factory had issued
notices. warning the heads of various departnents in the
factory to strictly conply with the  provisions of the
Factories Act and also that there ~should be no  double

enpl oynment . Certain workers were found working in a  third
shift contrary to the notice of periods displayed in the
factory. A conplaint was filed against the appellant for

contraction of s. 63 of the Act.On receiving the summons
he filed in his turn a conplaint under s. 101, inpleading as
accused the salesman and supervisor as actual ~ of f enders.
The evi dence showed that the appellant was not present when
the of fence was committed, that the salesman and supervisor
were incharge of the departnment, that the appellant did  not
all ow any worker to work in the third shift, on the nmateria

date, that he did not receive: any information from the
sal esman and the supervi sor about their proposal to have a
third shift on that date, that he came to know about the
occurrence the next day, and that, imediately thereafter,
he took action, against the sal esman and" supervi sor. The
sal esman and the supervi sor pleaded guilty to the charge.
The trial Court held that the of fence had taken place’ with
the consent, know edge or connivance of the appellant, from
the fact that the wages were paid by the MII to  those
wor kers, and convicted the appellant and discharged the
sal esman and supervisor. The High Court confirmed the order
of the trial Court. in appeal to this Court

HELD: The appel l ant should be discharged and t he
sal esman and supervi sor shoul d be convi ct ed.

Under s. 101, when the nanager or occupier is charged, wth
an offence, he is entitled to nake -a conplaint, in his own
turn, to establish facts. nmentioned in the said section

viz., (i) that he has used due, diligence to enforce the
execution of the Act, and (ii) that the alleged actua

of fenders committed the offence in question wthout his
consent, know edge or connivance. If he is able to
establish that it was such other person, who has comitted
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an offence, and satisfies the other requirenents of the said
section, the nmmnager or occupier is absolved from al
liability. [516 F-H, 517 D

The facts clearly established that the salesman and
supervi sor pleaded guilty to the charge, that the appellant
had used due diligence to enforce the execution of the Act,
and that the offence was conmtted by the salesman and
supervi sor w thout the connivance, know edge or consent of
the, appellant.

State of Cujarat v. Kansara Manilal Rhikhatal [1964]7 S.C R
656, followed.

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTI'ON Crim nal Appeals Nos.. 198-
205 of 1964.

508

Appeal s by special 1eave fromthe judgnent and order dated
February " 4, 1964, of the GQujarat High Court in Crinina
Appeal s Nos. 135-138 of 1962 and Cri m nal Revi si on
Applications 176-179 -of 1963.

Purshottam Tricundas and R  Gopal akri shnan, for t he
appellant (in all the appeals).

Y. L. Teneja, S. P. Nayyar and R/ H  Dhebar, for
respondent No. 1 (inall the appeals).

The Judgnent of the Court was delivered by

Vai di al i ngam J. . These appeals, by special |eave, are
directed against the judgnent of the Gujarat’ H gh Court,
confirmng the conviction,~ by the Gty Magi strat e,
Ahrmedabad, of the appellant of ,an offence under.s. 92 of
the Factories Act, 1948 (Act 63 of 1948) Therei nafter called
the Act), for breach of s. 63 of the said Act, and
canceling a rule issued by it to respondents 2 and 3,
herein, to show cause agai nst the order of discharge passed
by the trial Court.

The appellant was the Manager of the Saranpur Cotton M-
nuf act uri ng Co. Ltd., MII No. 2. The Inspector of
Factories, Ahnmedabad, found, on avisit to the factory
concerned, at 3 a.m on May 26, 1961, certain workers
actually working in the stanping departnent, at that tinme.
According to the register of workers, -Maintained by the
factory, in the formof attendance register, those workers
bel onged to Group Il, Relay 11. According to the notice  of
periods of work, displayed in the factory, the  period of
work for Goup 11, Relay 11, was from4 p.m to 8 p.m, and
from8.30 p.m to 1.00. a.m According to the Inspector, the
wor kers concerned were doing work at 3 a.m, on the said
date, otherwise than in accordance wth the notice of
peri ods of work displayed in the factory and entries nade in
the register of adult workers and, therefore, there has been
a contravention of the provisions of s. 63 of the Act,
puni shable -under s. 92 thereof. I nasmuch as severa
wor kmen were concerned, the Inspector had filed a group of 4
conpl ai nts, against the appellant, on August 4, 1961, before
the Gty Magistrate, Ahnedabad.

On receiving sunmons fromthe Mgistrate’s Court, the appel -
I ant, who was, admttedly, the Manager of the M
concerned, ’'filed, on GCctober 5, 1961, in his turn, a
conplaint before the Magistrate, under s. 92, read with s.
101 of the Act. To that conplaint., respondents 2 and 3
were inpleaded as accused. According .to the appellant,
about 2,400 workers are enployed in the MIIl, of which he is
the Manager; and the MII| consists of several departnents,
with conpetent heads, having been put in charge of each
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department. The appell ant stated that the nmmnagenent had
instructed all the departnmental heads to conply with the
509

provisions of the Act. He referred to the fact that he had
specifically warned the various heads of the departnents
agai nst doubl e enploynment. He also averred that the second
respondent was the Sal esman of the MII, for about twelve-
years, and that he was in charge of sone departnents of the
ML, including the stanping departnent. The third
respondent was a Supervisor in the stanping department and
was in exclusive charge of the said departnent. The
appel l ant further averred that the stamping department of
the M1l was under the exclusive control of accused No. 1,
on My 26, 1961, and that it was in the sole charge of
accused No. 2 at 3 a.m, on My 26, 1961. Therefore, he
all eged, that respondents 2 and 3 were responsible for
allowing the concerned workmen to work at 3 a.m in the
stanpi ng department of the MIIls, on May 26, 1961, contrary
to the notice of periods of work displayed in the factory.
Therefore, ~he averred that those two respondents were the
actual offenders who had violated s. 63 and thus comitted
an offence wunder s. 92 of the Act, by so enploying those
workers, referred to in the Factory Inspector’s report. The
appel l ant further -stated that he was not present in the
MIlls when the said offence was comm tted by respondents 2
and 3, and that he had used due diligence to enforce the
execution of the Act; and that respondents 2 -and 3, who were
the accused in his cross-conplaint, had comritted the
of fenses in question, wthout his  know edge, ' consent or
conni vance. Therefore he prayed for an inquiry. into his
all egations and to hold respondents 2 and 3 guilty of the
of fence of violation of the provisions of s. 63 of the Act.
Before we go into the further proceedings that took place
before the Magistrate, it is desirable to refer to sone of
the material provisions of the Act, viz., ss. 63, 92 and
101. Those sections are as follows
"63. No adult worker shall be required or
allowed to work inany factory otherw se than
in accordance with the notice of ~periods of
work for adults displayed in the factory
and the entries made beforehand agai nst hi's
nane in the
register of adult workers of the factory.
92. Save as is otherw se expressly provided
in this Act
and subject to the provisions of section 93,
if in, or in respect of, any factory there is
any contravention of any of the provisions of
this Act or of any rule nade thereunder or of
any order in witing given thereunder, the
occupi er and manager of the factory shall each
be guilty of an offence and punishable with
i mprisonment for a termwhich may extend to
three nonths or with fine which my extend to
five hundred rupees or with both, and if the
contravention is continued after conviction
with a further fine which my extend to
seventy-five rupees for each day on which the
contravention is so continued.
510
101. Were the occupier or nmmnager of a
factory is charged with an of fence punishable
under this Act, he shall be entitled, upon
conplaint duly made by himand on giving to
the prosecutor not less than three clear days’
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notice in witing of his intention so to do,
to have any other person whom he charges as
the actual offender brought before the Court
at the tinme appointed for hearing the charge;
and if, after the commi ssion of the offence
has been proved, the occupier or manager of
the factory, as the case nmay be, proves to the
satisfaction of the Court.

(a) that he has wused due diligence to
enforce the execution of this Act, and

(b) that the said other person conmitted the
offence in question without his know edge,
consent or connivance, that other person shal
be convicted of the offence and shall be
liable to thelike punishment as if he were
the occupi er or manager, of the factory, and
the ~occupier or 1mmanager, as the case may be,

shall be discharged fromany liability under
this Act in respect of such of fence;
Pr ovi ded t hat in seeking to prove as

aforesaid, the occupier or manager of the
factory, ~as the case may be, may be exani ned
on oath, and his evidence and that of any
wi tness whom he calls in his support shall be
subj ect to cross-exam nation on behalf of the
person / he charges as the actual offender and
by the prosecutor.
There is no controversy, in this case, that the appellant is
the Manager of the factory concerned and he is the person
who has been charged with having commtted an offence
puni shabl e under the Act. 1t was, when such a conplaint was
nmade agai nst himthat he, in turn, filed on Cctober 5, 1961
the cross-conplaint against respondents 2 -and 3, which has
been referred to earlier. There is also no controversy that
he has conplied with the requirement regarding the giving of
notice, as contenpl ated under s. 101.
In this case, it has also been admtted that the /‘workers,
referred to in the conplaint filed by the Factory I'nspector,
have been enployed at 3 a.m, on My. 26, 1961, in the
stanping departrment of this factory, contrary to the
provisions of s. 63 of the Act, —and, therefore, the
conmi ssion of the offence with which the —appellant ~ was
charged, has also been proved. Under those circunstances,
it is open to the Manager of the factory, in this case the
appel l ant to have recourse to the provisions of 'S. 101 of
the Act, by conplaining agai nst persons who, according to
him are the actual offenders and bring them before the

Court . But, before a conviction of those persons, so

brought before the Court, can be made for the offenses

concerned, the appellant will have to prove to the satis-
511

faction of the Court (i) that he has used due diligence to
enforce the execution of the provisions of the Act;  and,
(ii) that such other person conmtted the offence in
guestion, w thout his know edge, consent or connivance. It
nmust al so be noted that the Appellant, in seeking to prove
t hese circunstances, can be exani ned on oath and that he and
any other w tness, whom he places before the Court in his
support, shall be subject to cross-exam nation, on behal f of
the person he charges as the actual offender, and also by
the Public Prosecutor. W are specially referring to this
aspect because, we nay have to consider the question as to
whet her, either respondents 2 and 3, whom the appellant
charges as being the actual offenders, or, the prosecutor in
this case, viz., the Factory Inspector has established, by
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cross-exam nation of the appellant that he has not proved
the two essential conditions nentioned in clauses (a) and
(b) of s. 101.

Reverting to the further proceedi ngs before the Magistrate,
summons  were issued to respondents 2 and 3, on the cross-
conplaint filed by the appellant on Cctober 5, 1961. On
Decenber, 1, 1961, the appellant pleaded not guilty to the
charge leveled against himby the Factory |nspector. He
stated that he had not conmitted any breach of s. 63 of the
Act, and he specifically requested that the conplaint filed
by him against respondents 2 and 3 herein, who are the
Sal esman and Supervisor, respectively, be enquired into by
the Court.

The second respondent, Bachubhai, on the sane day, in answer
to the charge | evel ed agai nst him by the appellant, that he
and the third respondent were liable for the breach of
provisions of s. 63 of the Act for permitting the concerned
workers® to work at 3-a.m on May 26, 1961, pleaded guilty
before the Magistrate. On the sane day, he had filed a
witten 'statement, pleading guilty to the allegations nade
against himin the cross-conplaint, and expressing regret
for having conmitted a breach-of the Act. He also adnitted
that he was in exclusive charge of the stanping departnent,
on May 26, 1961. He further averred that the 3rd respondent
approached him on My 25, 196 1, and represented that it
was quite necessary to work a third shift in the stanping
department froml am,, on May 26, 1961, in view of heavy
accumul ation of work. He further stated that he allowed the
third respondent to work a third-shift but by enploying new
wor kers, and that it was only on-May 27, 1961, that he cane
to know that the third respondent had enployed ‘the sane
workers in the third shift also and that he took ~him to
task. He categorically stated that he had not infornmed the
appel  ant about the proposed working of ‘the third shift on
May 26, and that it was w thoutthe know edge, consent or
conni vance of the appellant, that this breach was commtted.
He admits that the appellant had specifically warned him
agai nst double enmploynent. Utimtely, he pleaded, for
being let off, with a nominal fine.

512

Simlarly, the third respondent, who appeared before the
Court on the sane day, in answer to the same charge, pl eaded

guilty; and he also filed a witten statenent. I'n the
witten statement, he stated that he was the Stanping
Supervisor of the MII, on the relevant date and that due to
accunul ation of work in the stanping departnent, it was

found necessary by him to have a third ~shift on the
norni ng of May 26, 1961. He states that the 2nd respondent
permtted him to start a third shift after engaging new
wor ker s. But, as new workers were not available ~on/ that
date, the workers in the second shift were engaged by him
and he accepts that, by doing so, he has conmmitted an
of fence, by mstake. He also categorically admts that he
has not taken the perm ssion of the appellant, for starting
the said third shift and that it was done without the
know edge of the appellant. He also, ultinmately, pleaded
for being penalised, by inposing a small anount of fine.

On the sane date, the Factory Inspector, has given evidence
as P.W 1. He has spoken to the fact that at the tine of his
visit at 3 a.m, on May 26, 1961, he found, in the stanping
department of the MII, of which the appellant was the
Manager, the concerned adult worknen working and that their
enpl oyment was contrary to the hours of work prescribed for
them in the notice put up in the factory. He has further
stated that the appellant was not present in the MII at the
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time of his inspection and that, on the other hand
respondent No. 3, the Supervisor, was there.

In cross-exam nation, he has referred to the fact that the
M 11 enploys about 2,400 workers and that there are severa

departrments in the MIIl and that heads are appointed for
each departnent. Though he has statedthat he does not know
if the Manager has given instructionsto the heads of the
departnments to conply with the provisions of the Act, when
the notices, Exhibits: 9 to 12, were shown to him he
accepted that those notices had been given by the appellant.
He has also stated that, generally, the Salesman is the head
of the Cloth department, .including the Stanping Departnent.
Pausing here for a mnute, we may state that this answer of
the witness will show that the second respondent, who was
the Sal esman, is the head of the doth Departnent, including
the Stanpi ng departnent and that the statenent of the appel -
lant, in that regard, stands corroborated.

The appellant has gi ven evidence, on Decenber 6, 1961. In
hi s evidence, he has referred to the fact that he attends to
his duties from11.30 a.m to 6.30 p.m, and that there are
about 2,400 workers enployed inthe MII, which consists of
several departments and for each of which a head had been
appoi nted, by the Managenent. He has referred to the fact
that provision is made in the terns and conditions of
appoi ntnent that the heads of departnments . are to abide by
the provisions of the Act. He speaks to the fact that he
has

513
given instructions to the heads of departnents, fromtime to
time, to follow the provisions of the  Act  and, in

particular, he refers to, Exhibits 9 to 12, beginning from
January 30, 1957 and ending wth Novenber 30, 1960,
i nsi sting upon the heads of departnents to, conply 'strictly
with the provisions of the Act and warning against, double
enpl oyment . He has deposed that the second respondent was
in charge of the Cloth Department, of which the Stanping De-
partrment forned part. The third respondent, according to
him is the Supervisor of the Stanping Departnent; and that
when he. canme to know about the breach alleged against him
on May 27, 1961, he enquired into the matter and suspended
the third respondent for 4 days and severely warned the
second respondent after receiving his explanation. He has
also stated that he did not receive any information from
either the 2nd respondent or the 3rd respondent, that there
was to be a third shift on the norning of May 26, 1961, and
that he had not allowed any worker to work in the third
shift after they had worked in the second shift. He has
al so stated that he did not give any consent to the working
of those. workers and he had no know edge at all about it.
In crossexanmination he has stated that he goes round the
entire mll, sonetinmes daily, and on sone occasions, on the
second or third day. He has denied a suggestion that he was
aware that the second respondent had asked the ‘third
respondent to nake the sane workers work during the ‘third
shift.

The point to be noted, in the evidence of the Factory
Inspector, and of the appellant, is that the |nspector
adnmits that the appellant was not present at the tine of his
i nspection and that the third respondent was present and
that the 2nd respondent is the Salesman and the 3rd, the
Super vi sor . He accepts that particular persons have been
appointed in the MII as heads of the various departnents
and that the Salesnan is generally the head of the Cdoth
Department, including the Stanping Departnent. He also
admts that the appellant has issued notices, exhibits 9 to
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12, warning the heads of departnents to strictly conply with
the provisions of the Act and al so stating that there should
be no doubl e enpl oynent. The appellant’s evidence, that the
second respondent was incharge of the Cloth Department, at
the mterial time, and that he has been warned against
doubl e enpl oyment on several occasions, and that he was not
aware of the enploynment of the workers concerned, in the
third shift, on the norning of May 26, 1961, have not been
chal | enged. The answers given by the appellant that he did
not give his consent to the working of those concerned
workers and that he has no knowl edge about their having
wor ked at the mterial time is not al so seriously
chal | enged. More than that, there is absolutely no
suggestion made to the appellant that there is any sort of
col I usi on between himand respondents 2 and 3, and that the
latter are merely admitting the offence in the cross-
conplaint filed by the appellant,

514

,to oblige him Respondent 2 and 3 have categorically
admtted ' the offence nentioned against themin the cross-
conpl ai nt; _and t he .appellant has not been cross-examn ned by
them as they are entitled to-under the first proviso to s.
101. We are particularly referring to sonme of these
aspects, because, in our opinion, those are all nmatters
whi ch shoul d have been properly taken into account, by the
Magi strate and the H/gh Court, for considering the question
as to whether the appellant has proved, to the satisfaction
of the Court the two essential nmatters dealt -with by
cl auses (a) and (b) of s. 101 ;of the Act.

On this state of evidence, the |l earned Magi strate held that
the .appellant cannot be considered to have established
either that he has wused due diligence to enforce the
execution of the Act as required under cl. (a) of s. 101, or
that respondents 2 and 3 committed the offence, in question

wi t hout his know edge, consent or ,connivance. Accordi ng

-to the trial Court, fromthe nere *fact that respondents 2
and 3 have pleaded guilty, it cannot be -said that they have
comitted the breach wi thout  the connivance of t he
appel | ant . The Magi strate, while realising that there was
no -direct evidence of consent or know edge on the part of
the appellant, yet, fromthe fact that the wages were paid
by the MIIl to those workers, held that it could be safely
inferred that the offence nust have taken place on the
material date with the consent, know edge or connivance  of
the accused. On these findings, the Magistrate  di scharged
respondents 2 and 3 and found the appellant guilty of having
violated the provisions of s. 63 of the Act, and as such

convicted himunder s. 92, and ordered himto pay a fine of
Rs. 400/or, in default, suffer sinple inprisonment for 3
weeks.

The appellant filed appeals before the Gujarat Hi.gh Court
-against the judgment of the Magistrate, challenging his
convi cti on. It is seen that the Hi gh Court issued notices
to the 2nd and 3rd respondents, to show cause why the order
of discharge passed by the Magistrate, for offenses under
ss. 63., 92 and 101 of the Act, ,should not be set aside;
and those references have been nunbered, in the H gh Court,
as Criminal Revision Applications Nos. 176 to 179 of 1963.
Al the matters were heard together and disposed of ;by a
common judgnent by the H gh Court. The |earned Judges of
the High Court have upheld the judgnent of t he
Magi strate, holding the appellant guilty,. In viewof this
direction, the H gh Court discharged the rule issued to
respondents 2 and 3.

The |earned Judges are also of the view that the appellant
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can-not be considered to have established that he had used
due diligence to enforce the execution of the Act. The
reliance which has been placed by the appellant regarding
the circulars issued by him evidenced by 'Exhibits 9 to 12,
has not inpressed the |earned -Judges. Though there is no
separate and
515

i ndependent discussion as to whether the appellant has been
able to establish that respondents 2 and 3 have comitted
the of fenses, without his know edge, consent or connivance,
there is. a general finding by the | earned Judges that the
fact that the appellant had specifically nentioned, in his
circul ars issued, about, double enploynent and the fact that
the wages for the workers concerned have been nmet by the

factory, wll lead to the inference that the enploynent of
the workers, which is the subject of the charge, could not
have been made without the know edge, consent or, in any

case, the connivance of the accused. There is, again, no
separate ~/consideration, by the |earned Judges, about the
plea of " guilt -made by respondents 2 and 3. Utinmately,
hol di ng that the appellant had not proved that he has used
due diligence to enforce the execution of the Act and that
respondents 2 and 3 have conmmitted the of fence without his
know edge, consent” or - connivance, the |earned Judges
dism ssed the appeals filed by the appellant against his
conviction and al so cancelled the rule issued to respondents
2 and 3. This conprehensive order, passed by the H gh Court,
confirmng the order of the Mgistrate convicting the
appel l ant, and di scharging the rule issued to respondents 2
and 3 in ’'the crimnal revisions and dismissing the said
revisons, is the subject of attack in these proceedi ngs.

M. Purshottam Tricundas, |earned counsel for the appellant,
has urged that the entire approach nade by both the
Magi strate and the |earned Judges of the High Court, for
hol ding the appellant guilty “of 'the offence, with which he
was charged, is erroneous in law. Counsel also urged, that,
in this case, the appellant has/let in wunchallenged and
uncontroverted evidence to establish the tw “essentia
matters referred in cls. (a) and (b) of s. 101 of the Act
and these aspects have not been properly considered in |aw.
Counsel also pointed out that, without adverting to the
material evidence on record, the inference drawn by the
Court that the -appellant has not proved those matters, is
totally opposed to the evidence adduced in the case. In
fact, counsel pointed out, that the evi dence adduced by’ the
appellant to establish that he has used due diligence to
enforce the execution of the Act and that respondents 2 and
3 committed the offence in question wthout his know edge,
consent or connivance, apart fromnot being, challenged in
cross-exam nation, has really been supported by the evidence
given by the Factory Inspector, as P.W 1, and the witten
statenments filed by respondents 2 and 3. In short, according
to the counsel, s. 101 of the Act has not been properly

appl i ed.
On the other hand, M. Taneja, counsel for the State of
Gujarat.. has pointed out that the findings arrived at by

both the Magistrate and the | earned Judges of the H gh Court
are, on facts, as against the appellant, which findings have
been arrived at, after an appreciation of the nmateria
evi dence adduced in the case.

MeSup. Cl/67-4

516

W are not satisfied that there has been a correct |ega
approach made either by the Magistrate or the H gh Court, to
a decision on the plea recorded by the appellant, especially
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with regard to matters referred to in s. 101 of the Act. It
is not necessary for us, in this case, to consider, in any
great detail, the ingredients of an offence under s. 63 of

the Act, because a violation of the said provision is
admtted by the appellant, as well as by respondents 2 and
3. The appellant has invoked S. 101. 1In considering this

provision, it is necessary to refer to the observations
made, by this Court, in State of Gujarat v. Kansara Manila
Bhi khal al (1) regarding the scope of s. 101 of the Act. In

that case, the manager of a factory was charged wth the
violation of S. 63 of the Act. He raised several pleas in
answer to that charge, but he did not have recourse to S
101 of the Act. Utimately, the nanager was convicted,
under s. 63 of the Act, read with S. 94. Hidayatullah, J.,
observed, with reference to s. 101, as follows at page 662.
"Where ~an _occupier or a manager is charged
with an offence he is entitled to make a
conplaint in his own turn against any person
who , was the actual offender and on proof of
the comm ssion of the offence by such person
the occupier or the nanager is absolved from
liability. Thi's shows that conpliance with
the peremptory provisions of the Act is
essential and unl ess the occupier or nanager
brings the real offender to book, he nust bear
the responsibility...... It i's not necessary
that. nens rea nmust al ways be -established as
has '‘been said in some of the cases above
referred to. The responsi bility exi sts
wi thout - a guilty mnd. An adequate safeguard,
however exists-in S. 101 anal ysed above and
the occupier and manager can save thensel ves
if they prove that they are not the rea
of fenders but who, ~in fact, is. No such
def ence was offered here."
From the observations quoted above, it is clear that there
is a duty ,cast, wunder the Act, wupon the occupier or
nmanager, to conply with the perenptory provisions of the
Act: but, under s. 101, when the rmanager or occupier is
charged with an offence, he is entitled to nake a conpl aint,
in his ow turn, to establish facts mentioned in-the said
section; and, if he is able to establish that it was -such
ot her person, who has conmmtted an offence, and satisfies
the other requirenents of the said section, the manager  or

occupier is absolved from all [Iiability. 't is  also
enphasi zed that an adequate safeguard has  been provided,
under S. 101, under which, in circunstances  mentioned
therein, the occupier or manager can save hinself, if he

proves that he is not the real offender, but sone  other
person, ,charged by him is.

(1) [1964] 7 S. C R 656.
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Applying the principles referred to above, the approach made
by the trial Court, and by the H gh Court, in this case, in
our opinion, is erroneous. W have already indicated that
the enpl oynment of the worknen concerned, referred to in the
conplaint filed by the Factory Inspector, in the factory,
and at the material tine, is established; and that clearly
shows that the conm ssion of the offence, with which the
appel l ant has been charged, has been proved. W t hout
anything else, the appellant will have to be found guilty.
But the only question is, whether he has been able to save
himsel f, by establishing that he is not the real offender
and that respondents 2 and 3 have conmitted the offence.
Even here, we have already indicated, with reference to the
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pl eas raised by respondents 2 and 3, before the Magistrate,
in answer to the cross-conplaint against them and the
witten statenments filed by them that they have pleaded
guilty to the <charge. Therefore, in our opinion, the
appel l ant can al so be considered to have established that
the of fence was committed by respondents 2 and 3. But, it is
further necessary for the appellant to establish the two
essential facts nentioned in s. 101 of the Act, wviz., (i)
that he has used due diligence to enforce the execution of
the Act and (ii) that respondents 2 and 3 committed the
offence in question wthout his consent, know edge or
conni vance.

Wth regard to the first, the question is as to whether the
appel | ant has established that he has used due diligence to
enforce the execution of the Act. The appellant has stated,
in his evidence, that each departnment in the MII has got a
head appointed by the Managenment and each department has
sections and there are heads for those sections also, and
that they have been required to conmply with the provisions
of the Act. He has also stated that, on the material date

the 2nd respondent was a sal esman, in-charge of the Stanping
Department, which was part of the Cloth Department and that
he had been directed to guard agai nst doubl e enpl oynent in
the MII. He has spoken to the fact that the third
respondent was the Supervisor and was in exclusive charge of
the Stanping Departnent at the material tine. This evidence
of the appellant has not been, in any nmanner controverted by
the prosecution. There is no suggestion by the prosecution
that the division of the various departnents, is, in any
manner, fictitious or a make-believe affairand that those
heads of departnents did not have effective control or check
over the departnments in their charge. On the other hand,
the Factory Inspector has admtted, as PPW 1, that there
are several departnents in this MII and that heads are
appointed to be in charge of each departnment. He has also
admtted that the Salesman is the head of the doth
Depart ment, including the Stanping Depart ment . Bot h
respondents 2 and 3, have, in their statenents stated that
the 2nd respondent was in-charge of the departnent, at the

material tinme. It is alsoin evidence, which is not
controverted, that the appellant has i ssued vari ous
circulars fromtine to
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time, evidenced by Exhibits 9 to 12, to the various heads of
departrments, insisting upon the strict conpliance with the

provisions of the Act; and, in particular, he has also
warned the departnental heads against double ~“enploynent
Though the Factory Inspector pretended ignorance about the
appel | ant having issued these circulars, Utimtely, he has
accepted, in his evidence, that these notices have been
issued by the appellant. W do not find that either the
trial Court, or the Hgh Court, has disbelieved this
evidence of the appellant, nor have they held that 'these
circulars are only a nake-believe affair. Under these
circunstances, in our opinion, the proper conclusion to  be
drawmm is that the appellant has wused due diligence to
enforce the execution of the Act, in which case, clause (a)
of s. 101 is satisfied.

We shall then consider the question as to whether the
appel  ant has established that respondents 2 and 3 are the
persons who commtted the offence, in question, without his

know edge, consent or connivance. So far as that s
concerned, we have already referred to the nature of the
evidence given by the Factory Inspector, as well as the

appellant; and we have also referred to the matters
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contained in the witten statenents filed by respondents 2
and 3. The Factory |Inspector has accepted that the appell ant
was not in the MII at the time of his inspection and that
respondent 3 was there at that tine. The appellant has
given evidence to the effect that he did not allow 1 any
worker to work in the third shift, on the material date, and
that he did not receive any information fromrespondents 2
and 3 about the proposal to have a third shift on that date.
He has stated that he came to know about the occurrence only
on May 27, 1961, and that, imediately thereafter, he took
action against respondents 2 and 3. These answers have not
been chal | enged i n cross-exam nation of the appellant. DMore
than that, respondents 2 and 3, who are specifically charged
by the appellant, in his cross conplaint, of havi ng
commtted the offence, did not cross-exani ne the appellant
at all. On the other hand, they categorically adnmtted, in
their pleas in answer to the charge before the Court, as
well as in the witten statenents filed by them that they
are guilty of the offence. Both of them have categorically
admtted their guilt and they have stated that the appell ant
was not informed by either of* them about the proposed
wor ki ng, of the third shift on the norning of May 26, 1961
They have also stated that the working of the third shift
was W thout the know edge, consent or " connivance of the
appel lant. Both of them have stated that the appellant had
specifically warned them agai nst doubl e enpl oynent . These
statenents, nmade by respondents 2 and 3, and the evidence
given by the appellant which, as we have already referred
to, have not been chall enged by the prosecution and they, in
our opinion, clearly establish that the offence was
conmtted by respondents 2 and 3 without the knowl edge and
consent of the appellant. There is also no evidence
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fromwhich it is possible to come to the conclusion that the
of fence has been commtted by respondents 2 and 3, with the
conni vance of the appellant, in~ the sense of  passive
cooperation, by the appellant, as by consent or pretended
i gnorance in the wong doing. Therefore, we are ‘satisfied
that the appellant has proved that respondents 2 ‘and 3
conmitted the offence, in question, w thout his know edge or
consent and that they did so without his connivance either
in which case, cl. (b) of s. 101, is also satisfied.
Fromwhat is stated above it follows that the conviction of
the appellant for an offence, under s. 92 of the Act, for
breach of s. 63, cannot stand. W have already stated that
the Magi strate discharged respondents 2 and 3; and that the
High Court issued notices to themto show cause as to why

the said order of discharge should not be set aside. These
were nunbered’ as Crimnal Revision Applications Nos. 176 to
179 of 1963. In view of the fact that the appellant’s

conviction was being confirned, the High Court discharged
the rule, issued by it, to respondents 2 and 3. But, in the
view that we now take, these respondents have to be

convicted, in accordance with the provisions of s. 101  of
the Act. The appellant has also filed appeals in this
Court, i npl eading these two respondents as parties,

chall enging the order of discharge passed in their favour

On the basis of our above findings, the appellant has to be
di scharged fromany liability under the Act, in respect of
the of fence charged; and respondents 2 and 3 nust be held to
have committed the offence in question, by violating the
provisions of s. 63 of the Act. in consequence, respondents
2 and 3 are found guilty of violating the provisions of s.
63 and are, accordingly, convicted under s. 92 of the Act;
and each of themis sentenced to pay a fine of Rs. 100/-, in
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default to undergo sinple inmprisonment for one week.

In the result, all the appeals are allowed and t he

conviction and sentence of the appellant are set aside and

he is discharged fromany liability wunder the Act, in

respect of the offence with which he was charged. The order
of discharge of respondents 2 and 3 is set aside and they
are convicted and sentenced, as stated above. The fine

if paid shall be refunded.

Y. P.

Appeal s al | owed.
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