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PETI TI ONER
COLLECTOR OF CENTRAL EXCI SE, MADRAS

Vs.

RESPONDENT:
MS MRF LIM TED ETC

DATE OF JUDGVENT: 03/ 12/ 1997

BENCH
S.P. BHARUCHA, S.C. SEN

ACT:
HEADNOTE

JUDGVENT:
THE 3RD DAY OF DECEMBER, 1997

Present:

Hon’ bl e M. Justice S.P. Bharucha

Honblle M. Justice S.C. Sen
Joseph Vel lapalli, Sr.Adv., Anoop G Choudhary, Rajiv Nanda,
V.K. Vermn, S.D.Sharnmm, S.Ganesh K. R Nanbiar, V. Sridharan
T. Vi swanat han, V. Bal achandran, and Rajesh Kumar, Advs. with
himfor the appearing parties.

JUDGMENT
The foll owi ng Judgnment of the Court was delivered:
W TH

ClVIL APPEAL NOS. 2112 OF 1988 AND 8341-42 OF 1995
Bhar ucha, J.

We are concerned in these appeals with product "rubber
cement” or "black vul canising cenent" manufactured by the
assessees. The case before the Tribunal was that the said
product fell under Tariff Entry 40.17 according to - the
assessees and under Tariff Entry 40.05 according to the
Revenue, the appellant before us. The Tribunal canme tothe
conclusion that the said product was correctly classifiable
under Tariff |Item 35.012 prior to 10th February, 1987, and
under Tariff Item 35.06 thereafter. The assessees have
accepted the classification made by the Tribunal Only the
Revenue is in appea

Tariff Entry 40.05 reads thus:

Headi ng Sub- Headi ng Description of goods Rat e 'of duty
No. No.
40. 05 4005. 00 Conpounded rubber, 40%

unvul cani sed, in

primary forms or in

pl ates, sheets or

strip.

Headi ng Sub- Headi ng Description of goods Rate of duty
No No.
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"35.01 Al bum noi dal subst ances;
nodi fi ed straches; gl ues;
enzynes
3501. 10 -Esterified starches 40%
3501. 20 -Dextrins and ot her 15%
nodi fi ed starches
3501. 90 -O her 15%
35. 06 3506. 00 Prepared gl ues and ot her 15%

prepared adhesives, not
el sewhere specified or
i ncl uded. "

The Tribunal noted the process by which the said
product was nanufactured. If found that the raw materia
that was used to manufacture the said product was classified
by the Revenue under Tariff Entry 40.08, which reads thus:

"Plates, Dbl ocks, sheets,  strip,
rods, and profile  shapes, of
vul cani' sed r ubber ot her t han

har dened rubber. "

The Tribunal said that this would point to the position
that the raw material was vulcanised rubber and that,
therefore, the said product could not possibly fall wthin
Tariff Entry 40.05 which spoke of "Conpounded rubber, un-
vul canised, in primary forns..... "

Learned counsel = for the Revenue drew our attention to
Chapter Note 3 of « Chapter 40 of the Central Excise Tariff
whi ch reads thus:

"3 I n headi ng Nos. 40.02, 40.03 and

40,05, the expressi on "primry

forns’ applied only to Iiquids and

pastes (including | atex, whether or

not prevul cani sed, and ot her
di spersions and sol utions), and
bl ocks of irregular shape, |unps,

bal es, powders, granules, (crunbs

and simlar bulk forms".

It seens to us that no argunent based on Chapter Note 3
or otherwise can be of any avail to the Revenue,” having
regard to the undi sputed position that what is used as a raw
material to produce the said product is classified by the
Revenue itself as vul canised rubber. |f the raw material is
vul cani sed rubber, the said product made from it cannot
possi bly be wunvul cani sed rubber the said product made from
it cannot possibly be unvul cani sed conpounded rubber

The Revenue is, therefore, wunable to satisfy us that
the said product falls under Tariff 40.05 as it clainms. it
cannot argue that, in any event, the Tribunal was in error
in classifying the said product under Chapter 35.

The appeals are dism ssed with no order as to costs.




