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PETI TI ONER
STATE OF ANDHRA PRADESH

Vs.

RESPONDENT:
STATE OF KARNATAKA & CRS

DATE OF JUDGVENT: 25/ 04/ 2000

BENCH
R P. Set hi, U. C. Banerj ee, V. N. Khar e, G B. Pat t anai k, S. B. Maj undar

JUDGVENT:

PATTANAI K, J.

The State of Andhra Pradesh has filed the suit under
Article 131 of the Constitution of India, -inpleading the
State of Karnataka, Union of India and State of Mharashtra
as party defendants, seeking relief of declaration and
mandatory injunction. on the allegation that the State of
Karnataka, in particular has nade gross violations of the
decision of Krishna Water Di sputes Tribunal ‘and such
violations have adversely affected the residents of the
State of Andhra Pradesh. The relief sought for in the suit
are as under:

(a) declare that the report / deci si on dat ed
24.12.1973 and the further report/deecision dated 27.5.1976
of the Krishna Wter Disputes Tribunal (KWT) in  their
entirety are binding upon the three riparian States of
Mahar ashtra, Karnataka and Andhra Pradesh and al so t he Union

of India; (b) declare that the riparian States are duty
bound to fully disclose to each other and also to the Union
of India all particulars of all projects undertaken  or

proposed after Decenber, 1973 and May, 1976 and to _direct
the defendants to ensure that execution thereof ~are in
conformity wth and do not conflict with or violate the
decisions of the KWDT and they do not adversely affect. the
rights of the other riparian States; (c) declare that' the
party States are entitled to utilise not nore than the
quantity of water which is allocated or pernmitted by the
decisions of the KWT for the respective projects 'of the
respective party States before the Tribunal; and that any
variation in either storage or utilisation of the waters by
each such state in respect of each of such projects could
only be with the prior consent or concurrence of the other
riparian States; (d) declare that all the projects executed
and/ or which are in the process of execution by the State of
Kar nat aka which are not in conformty with and conflict with
or violate the decisions of the KWT, as illegal and
unaut hori sed.

(e) declare that approvals /sanctions/ clearances/
in-principle clearances granted by the Union of India on or
after KWIT decisions on 24.12.1973 and on 27.5.1976 in
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respect of schenes/projects/ undertaken by the Governnent of
Karnataka are invalid and direct the Union Governnent to
review /reconsider all such schenes/ projects proposed /
undertaken by Karnataka, afresh, after obtaining the views
thereon of the other riparian States;

(f) decl are that the State of Karnataka and
Maharashtra shall not be entitled to claim any rights
preferential or otherwi se in respect of storage, control and
use of waters of the inter- State river Krishna in respect
of the schenes /projects not authorised by the decision of
the KWDT,; (g) declare that the Union Governnent is duty
bound to consult all the riparian States of Mharashtra,
Karnat aka and Andhra Pradesh before accordi ng any approval s
/ sanctions [/ clearances / in-principle clearances to any
schenes [/ projects proposed / undertaken by any of the
riparian States on the inter-State river Krishna and direct
the Union GCovernment to act in ternms of the sai d
declaration; (h) grant a mandatory injunction directing the
State of Karnataka to undo-all its illegal, unauthorised
actions regarding projects/ schemes and in particular the
following projects executed by it contrary to the decisions
of KWT so as to bring themin conformty with the said
deci si ons:

Almatti Dam under UKP

Construction of Canal s/Lifts Schenmes. on Al matti
Reservoir.

Upper Krishna Projects in K-2 Sub-basin
Hi ppargi Weir/lrrigation Schenes.

Construction of Indi ~and Rampur [lift schemes on
Nar ayanpur reservoir and the canal s.

(i) grant a pernmanent injunction restraining'the State
of Karnataka from undertaki ng, continuing or proceeding with
any further construction in respect of ~the follow ng
proj ects: Al matti Dam under UKP  Construction of
Canal s/Lifts Schenes on Almatti Reservoir

Upper Krishna Projects in K-2 Sub-basin
Hi ppargi Weir/lrrigation Schemnes.

Construction of Indi and Rampur [lift [ Schemes on
Nar ayanpur reservoir and the canals.

() appoint a team of experts for nmaki ng a
conpr ehensi ve techno-econom ¢ eval uation and environnent al
i mpact analysis in respect of the followi ng projects  and,
pending orders of this Honble Court on the report of  the
team of experts, grant an order of injunction restraining
the Defendant No. 1 State of Karnataka from proceeding
with any further <construction in any of the follow ng
pr oj ect s/ schenes: Almatti  Dam under UKP Construction of
Canal s/ Lifts Schemes on Almatti Reservoir

Upper Krishna Projects in K-2 Sub-basin
Hi ppargi Weir/lrrigation Schene.

Construction of Indi and Rampur lift schemes on
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Nar ayanpur Reservoir and the canals.

(k) to issue a pernanent injunction restraining the
Def endant No. 1 State of Karnataka from growi ng or allow ng
to grow sugarcane or raising other wet crops in the comrmand
areas falling wunder the projects/schemes within the Upper
Krishna Project; (l) pass a decree in ternms of prayers (a)
to (Kk); and (m award costs of the present proceeding in
favour of the Plaintiff;

(n) pass such further decree or decrees or other
orders as this Honble Court may deemfit in the facts and
ci rcunst ances of the case

Though there areas many as 14 reliefs sought for as
stated above, but essentially the reliefs relate to the
construction of Amatti-Dam under Upper Krishna Project by
the State of Karnataka to a hei ght of 524.256 M  Though the
avernents/ of ~facts in the plaint have been made in 71
par agr aphs, -~ shorn of minute details, the sane nay be stated
as under: That the dispute between the three riparian
States nanely Maharashtra, Karnataka and Andhra Pradesh with
respect to use, distribution and control of the water of
inter- State river Krishna stood resolved by the decisions
of the tribunal, constituted under Section 4 of the
Inter-State Water Disputes Act, 1956 (hereinafter referred
to as the Act) by the decision rendered in-1973 and the
Furt her decision rendered in 1976. ~ The said deci sion having
been notified by the Central Covernment under - Section 6,
becane binding on all parties.~ Al the parties-States being
constituents of the Federation of Republic of ~India, the
plaintiff expected that each State, while undertaking their
projects for utilisation of the quantity of water all ocated
in their favour by the tribunal would consult with the other
concerned States and woul d so use, which will not be against
the decision of the tribunal in any nmanner. But the State
of Karnataka has not been acting in accordance with the
letter and spirit of the decision of the tribunal and on the
other hand has violated the expressed terns and conditions
of the tribunal, which conpelled the State of Andhra Pradesh
to invoke the jurisdiction of the Supreme Court under
Article 131 of the Constitution. After—indicating the
topography of the river as well as the three riparian States
and the disputes which arose between the States that |ead
the Central Government to constitute the Krishna Water
Di sputes Tribunal, the plaintiff has stated that the
tribunal franmed seven nmain issues and under issue No. I
with its eight sub-issues, decided the question of equitable
apportionnent of the beneficial use of the waters of the
river Krishna and the river Valley by evolving Schene A
and meking the same as its Final Order or decision, which
becamre binding on all the parties, after the same was
notified by the Union Governnent under Section 6 of the Act.
It is not necessary for us to reiterate all the facts
leading to the raising of disputes and constitution of the
tribunal, which we have already narrated in judgnment in
0OS. 1 of 1997, filed by the State of Karnataka. The
plaintiff then has averred as to how on the basis of
agreement between the parties, the 75% dependable flow at
Vi jayawada was found to be 2060 TMC and while considering
the case of each State for allocation of their respective
share of water in respect of the aforesaid 75% of dependabl e
flow, several projects in the river basin, al ready
undertaken by the States as well as the quantity of water
required for the projects were considered by the tribunal on
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the basis of which the ultinmate figure of allocation were
arrived at. According to the plaint, the tribunal, while
restraining the States of Maharashtra and Mysore from using
nore water than allocated in their favour, granted Iliberty
to the plaintiff-State of Andhra Pradesh to wuse the
remaining water wth the rider that the State of Andhra
Pradesh will not acquire any right to the user of such water
except to the extent allocated to it. The plaintiff also
averred that while making allocation to the three States, no
express provisions were nmade for sharing of any deficiency
and further the tribunal took note of the fact that out of
100 years, deficiency may occur in 25 years. It was also
averred that to relieve the State of Andhra Pradesh fromthe
aforesaid difficulty, the tribunal permtted the State of
Andhra Pradesh to store water in the Nagarjunasagar Dam and
in Srisailam Dam and held that for such storage, there would
not be any deduction fromits share out of the dependable
flow on ‘the ground that if the water is not allowed to be
stored by the plaintiff-State, then it would flow down and
get subnmerged in the sea. ~According to the plaint, the
tribunal did consider the different project reports which
had been produced before it, inrelation to the Upper
Krishna Project and-allowing the protected utilisation of
103 TMC, it cane to the conclusion that the demand of State
of Karnataka to /theextent of 52 TMCto be wutilised by
Nar ayanpur Ri ght Bank Canal is worth consideration. After
enunerating the different clauses of the Final Order of the
tribunal in its original report of 1973, the plaintiff has
averred that though the tribunal” has nade all ocati on enbl oc
in a negative formnanely that the State cannot utilise nore
than the allocable quantity of water in-its share in any
water year but the said enbloc allocation has to be read in
the light of the relevant stand of the parties before the
tribunal, the facts and figures produced before the tribuna
and the ultimate basis on whichthe conclusion was arrived

at . According to the plaintiff, by taking recourse to the
aforesaid nmethod, it would be crystal clear that party-
St ates were restrained from - utilising in di fferent

sub- basi ns of river Krishna wthin their respective
territory, beyond what was considered as the protective use
and the additional quantity allocated to their share. I't
has been averred in the plaint that so far as Upper Krishna
Project is concerned wthin the State of Karnataka, the
tribunal has allocated only 160 TMC of water for being used
and the construction of Almatti Damto the height of 524
Meters, as indicated by the State of Karnataka, would,
therefore, on the face of it, is in violation of the
decision of the tribunal. After referring to the different
applications for clarifications sought for by different
States wunder Section 5(3) of the Act and the answer of the
tribunal on the sane, the plaintiff has also averred as to
how the tribunal dealt with the contentions raised by the

State of Mharashtra before it, in relation to t he
allocation of 52 TMC of water from Narayanpur Right  Bank
Canal . According to the plaintiff, though, no doubt inthe
Final Oder of the tribunal, there has been a nass

allocation of water in favour of the three riparian States
out of the 2060 TMC of water under 75% of dependability at
Vi jayawada, which figure was arrived at by consent of the
parties, but a closer scrutiny of the report in its entirety
being examned, it would be apparent that the allocation in
respect of different sub-basins had been nade on the basis
of projects undertaken in those sub-basins and consequently,
no State would be entitled to use the entire quantity of
water allocated in their favour in any particul ar sub-basin.
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The plaintiff, then has averred that the post award
devel opnents undertaken by the State of Karnataka, intending
to raise the height of Almatti Damto 524 Meters is nothing
but a gross violation of the decision of the tribunal and,
therefore, this Court should injunct the State of Karnataka
in going ahead with the Almatti Dam upto the height of 524
Meters, as indicated inits project. The plaintiff then
referred to several correspondence nade between the State of

Karnataka and State of Andhra Pradesh inter se, as well as
correspondence between these States and Uni on Gover nment and
Central Water Commi ssion. It has al so been averred that

allowing the State of Karnataka to construct the dam at
Almatti up to a height of 524 Metres would be grossly
detrimental to the lower riparian state of Andhra Pradesh
inasmuch as for three nonths in a year from July to
Septenber, the State of Andhra Pradesh nay go dry and the
entire crop in the State would get danaged for paucity of
water. ~The plaintiff also has averred in several paragraphs
of the plaint, as to howthe wplaintiff-State has been
demanding from the State of Karnataka to have suitable
information in relation to the construction of the dam at
Almatti and how the plaintiff-State has been prevented from
being favoured with any such information. |In paragraph 34
of the plaint, the plaintiff refers to the letter addressed
to the Chief Mnister of Andhra Pradesh by the then Union
M ni ster for Water Resources, proposing to convene a neeting
of Chief Mnisters of the Krishna ~Basin States for
di scussi ng Upper Krishna Project Stage-11 and along with the
said letter, the observation of Central Water - Conmi ssion,
indicating how the project at Almatti creates a physica

capability of water utilisation in excess of 173 TMC, which
woul d be possible in view of the proposed top of the radia

gate at FRL 521 neters against the required |level of 518.7
nmeters for wutilisation of 173 TMC of water. I'n the
subsequent paragraph of the plaint; it has also been
indicated as to howthe State of Andhra Pradesh has been
objecting to the proposals of the State of Karnataka to have
the height of Almatti dam at 524 neters under the guise of
flood protection neasure and then how the plaintiff State
requested the Prime Mnister of Indiato intervene in the
matter to avoid violation of the award of the Krishna Water
Di sputes Tribunal . I n paragraph 39 of the plaint, it has
been averred that the Union Government as well _as the
Central Water Conmi ssion which are responsible for clearance
of inter-State Projects, bent upon clearing the Amatti

Project up to a damheight of 524 neters wthout even
consulting the State of Andhra Pradesh, though, according to
the plaintiff in a Federal Structure of the CGovernnent, each
constituent State would be entitled to know the progress of
any project inrelation to inter-State river, since it my
have several adverse effects on the other States. The
plaintiff also averred that at the behest of the State of
Andhra Pradesh, the United Front Governnent, which was at
the Centre, constituted a Conmttee of four Chief Mnisters
to examine the issues relating to the construction  of
Almatti Dam which committee in turn, decided to constitute
an Expert Committee with a representative of the Centra

Wat er Commi ssion and Pl anni ng Conmm ssi on, who, however, did
not ultimately participate in the proceedings. The said
Expert Conmittee has found that the proposal of the Upper
Krishna Project with FRL of 524.256 neters for Almatti Dam
is under consideration and has not been approved by the
CGovernment of India, though many canal s have been designed
and constructed for larger capacity neant for future uses
and it is not necessary to build a bigger storage of 227 TMC
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at Almatti damwith top of shutter at 524.256 neters. The
said Comittee had al so observed that the FRL on the top of
the shutter be fixed for the present at 519 .6 neters and
the gates be manufactured and erected accordingly and this
will be adequate to take care of the annual requirements of
173 TMC presently envi saged under the Upper Krishna Project.
The said Committee, therefore, suggested the restriction of
the height of the damat 519.6 neters. The plaintiff
however does not accept of the entitlenent of the first
def endant to use 173 TMC under UKP and the hei ght of the dam
at 519.6 neters. From paragraph 52 onwards, the plaintiff
then has nade avernents indicating the negotiations and
further developnents in the nmatter and then states that the
M nistry of Power, CGovernment of India having indicated that
in principle clearance of construction of Upper Krishna
Hydro- electric power project at Alnmatti, contenplating the
hei ght of the dam at 524.256 nmeters was contrary to the
award of  the tribunal, and therefore, the plaintiff-State
| odged its objections by letter dated 18th of COctober, 1996,
to which the reply cane that in principle clearance is not

a techno- _econonic clearance and it is purely an
admini strative action to facilitate devel opnent al
activities. The plaintiff, thereafter by its letter dated
18t h of Decenber, 1996, requested the Secretary, Mnistry of
Water Resources, /CGovt. of India to ensure forthwith the
publication in the Gazette of India the decision of the
Krishna Water Disputes Tribunal i.e. the report dated
24.12.1973 and the further report dated 27.5.1976 in its
entirety. But since it became apparent that the Defendant
No. 1 State of Karnataka was not at all inclined to resolve
the problem by any amnicabl e discussion nor did it desire any
effort for nediation being undertaken by anyone what soever,
the plaintiff had no other alternative but to approach this
Court under Article 131 of the Constitution for declarations
and injunctions agai nst the Defendants for protection of the
rights of the plaintiff State as well as the rights of its
i nhabitants flowing fromthe deci'sion of the Krishna Water
Di sputes Tribunal. From paragraph 65 onwards, the plaintiff
has narrated several facts constituting violations of the
decision of the tribunal by the State of Karnataka and from
paragraph 69 onwards, the plaintiff has indicated the role
played by the Central Government in the matter of allow ng
the State of Karnataka to raise the height of the dam which
would wultinately lead to violation of the terns -and
conditions as well as the restrictions in the award of the
tribunal and which would infringe the rights of the State of
Andhra Pradesh and its inhabitants. The cause of “action for
filing the suit has been indicated in paragraph 73 of  the
pl ai nt, nanely indul gence of the State of Karnataka in going
ahead with the Upper Krishna Project Stage | and Il with the
construction of the Almatti Damwhich is in violation of the
decision of the tribunal in letter and spirit.

Def endant  No. 1- State of Karnataka inits witten
statenent, took the stand that the tribunal had not nmde any
proj ect-w se allocation and on the other hand, t he
al l ocation is enbloc and as such the guestion of
interpreting the decision of the tribunal to the effect that
there is restriction in the user of water in any particul ar
Basin is not correct. It has been further averred that the
State of Karnataka had contenpl ated the hei ght of the Dam at
Almatti as 524.256 min the Project Report of 1970 itself
and that Report had been filed before the tribunal and had
been marked as document MYPK-3. Neither the State of Andhra
Pradesh nor any other State had raised any objection to the
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said Project Report and there was no issue before the
tribunal on that score and in fact the height of the Alnatti
Dam was not a matter of adjudication before the tribunal

In this view of the matter, the plaintiff-State is not
entitled to raise that issue on the purported allegation
that it ambunts to violation of the decision of the
tribunal. It is also contented that an identical issue
having been raised by an individual by filing a wit
petition in the Andhra Pradesh and after dism ssal of the
same, the matter having been brought to this Court and the
order of the Andhra Pradesh H gh Court has been affirned,
the sanme question cannot be re-agitated by filing a suit by
the State wunder Article 131 of the Constitution of India.
In respect of the decision of the Conmttee, which stated
about the FRL 519.6 m it has been averred in the witten
statement that the said Conmittee considered the height at
519.6 neters to -be sufficient, taking into account the
storage capacity of ~the damwhich will take care of the
annual ‘requirenment of 173 TMC in a water year but it did not
take into account the further water that nay be needed for
generation_of power and'the project at Almatti with the
hei ght of the dam beyond 519.6 neters and up to 524.256
meters being only for power generation and the water thus
used for power generation being non-consunptive, there is no
guestion of violation of any direction of the tribunal when
the State of Karnataka has deci ded to have the height of the
dam at Almatti at 524.256 neters. |t has been specifically
averred in the witten statenent that the decision of the
tribunal which has been Gazetted under Section 6 of the Act
has not inposed any  restriction on any State for
construction of any Project and on the other hand C ause XV
expressly nmentioned that : Nothing in the order  of the

tribunal shall inpair the right or power or authority of any
State to regulate within its boundaries the use of water, or
to enjoy the benefit of water within that State in a manner
not inconsistent with the order of this tribunal and in

view of such specific provision, (it is futile for the State
of Andhra Pradesh to contend that the height of the dam at
Almatti should not be raised to 524.256 neters. The
def endant has further averred that the Project at Al matti
has been wundertaken at huge cost exceedi ng Rs. 6000 crores
and it is not in national interest to stop the project at
this advance stage and the suit has been filed wth the
design to cause delay in the conpletion of the projects
undertaken by the State of Kar nat aka. It has been
reiterated that the utilisation of water would be entirely
wi t hin the allocated quantity made by the  tribunal

According to Defendant No. 1, the plaintiff has not . made
out any case of breach of its legal rights and, therefore
the suit under Article 131 of the Constitution is not
mai nt ai nabl e. The defendant al so narrated the background
under which the Central CGovernnent set up the tribunal for
adj udi cation of the disputes between the riparian States and
how ultimately the tribunal gave its report, stating therein
the facts found as well as the decision thereon. The
defendant State has also stated in the witten statement
that the Al mtti Dam has been designed for utilisation of
173 TMC for Upper Krishna Project in two stages and the
State had indicated that height, right fromthe inception
before the tribunal itself, though neither any party raised
any objection nor any issue was struck, nor any decision
thereon has been given by the tribunal itself and in this
view of the matter any grievance with regard to the height
of the damat Almatti would be a fresh water dispute and
woul d not cone within the adjudicated dispute and decision
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thereon by the tribunal itself and, therefore, the suit
filed under Article 131 is not nmamintainable. It has been
specifically averred that the storage level at Almatti Dam
from 519.6 neters to 524.256 neters is not at all an

i ncrease, particularly, when the tribunal itself expressly
noted the contenplated conpletion of the Almatti Damto the
full height that is the height in Exhibit MYPK-3. The
defendant also referred to the report of the Central Water
Conmi ssion dated January 30, 1994, whereunder it has been
indicated that since the power generation is contenpl ated
under the project at Almatti by way of utilising the extra
storage of water between 519.60 neters and 521 neters, the
project may be treated as a nulti-purpose project (the |eve

required to utilise 173 TMC of water for irrigation is
519.60 neters). The Defendant-State of Karnataka has
specifically averred that even though the dam height is
raised to this final |evel of 524.256 neters, the quantity
of water that could be utilised for irrigationis only 173
TMC as per allocation nmade in the Award and any additiona

gquantity “over and above 173 TMC will be let out into the
river after —generating power. It has al so been contended
that the dispute raised being a water dispute in respect of
an inter-State river, the same is governed by Article 262 of
the Constitution read with Section 11 of the Inter-State
Water Disputes Act, and therefore, suit under Article 131 is
not mai ntai nabl e. Al allegations nade by the plaintiff
about the misuse of position have been denied. It has also
been denied that neither there is any requirenent of the
decision of the tribunal nor any - liability which conpels any
State to consult another State in the matter of planning of
the projects for utilisationof its water resources and the
contention raised by the State of Andhra Pradesh in this
regard is wholly ms-conceived. The defendant \ further
contends that the State of Andhra Pradesh not having
utilised the opportunity to seek clarification under Section
5(3) of the Act with regard to the height of or any other
specification of the Almatti Damis not entitled to 'raise
this dispute in this Court by filing a suit under Article
131 of the Constitution. The defendant-State of Karnataka
reiterated that the utilisation of water under the U K P.
first at Almtti and |ater at Narayanpur downstream is
entirely within the scope of 173 TMC and in any event within
the aggregate share of 734 TMC all ocated to the defendant
Karnat aka and the construction of the Upper Krishna Project
at Almatti and at Narayanpur is all consistent with the work
specifications prescribed by the Expert technical bodies in
all respect including the provision for river sluices. In
respect of Clause XV of the Final Oder of the tribunal, the
def endant averred that the quantity of 155 TMC considered in
respect of Upper Krishna Project does not restrict the
def endant Karnataka from pl anning increased utilisations by
taking into account quantities of 34 TMC regeneration, 23
TMC of water by diversion of Godavari waters and of 50% of
the surplus flows becom ng avail able after the adoption  of
Schene B devised by the tribunal. 1[It is contended that

t he tribunal having not provided for allocation or
utilisation project-wise, so long as there has been no
contravention of the nmass allocation nmade, the plaintiff has
no grievance and is not entitled to file the suit. It has
been stated in the witten statenent that in the re-
submtted nodified proposal dated 21st of April, 1996 for
Upper Krishna Project Stage Il as multi-purpose project,
i ncorporating conpliance of the various coments of CAC and
al so then again proposing a FRL of 524.256 nmeters, clearly
stating that even though the damwas to be raised to its
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final level of 524.256 m the utilisation for irrigation
would be only 173 TMC as per the readjustnent of the
project-wi se allocations in the Master Plan within the scope
of the Scheme A allocation of 729 TMC and as such, there

has been no deviation, so far as the height of the dam at
Almatti is concerned. Wth regard to the allegations made
in the plaint, concerning devel opnent seeking a politica
solution to the dispute, the defendant-Karnataka denies al

the avernments nade in that respect and asserts that
execution of projects is withinits entitlement and limts
permtted by the decision of the tribunal. Wth regard to
the initiative taken by the Prine Mnister of India by
hol ding a neeting on 10.8.1996, it has been stated that such
initiative was frustrated by the unconprom sing and

unreasonable attitude ~of political | eaders of Andhr a
Pr adesh. So far as the Comrittee of four Chief Mnisters
are concerned, it has been averred that the Commttee of

Experts, constituted by the four Chief Mnisters even did
not frame any terns of reference for consideration, though
requested by the State of Karnataka and it conducted the
proceedings in a sumary nmanner. ~The Chief Mnister of
Karnataka in fact had apprised the Chief Mnister of West
Bengal about the sane by letter dated 19.12.1996 and after
recei pt of the so-called report of the Expert Conmttee, the
Chief M nister of Karnataka had conveyed its reaction to the
findings by his letter dated 25.2.1997 to which the Chief
M nister of Wst Bengal had replied that the points are
bei ng exani ned and according to the State of Karnataka, the
matter remained inconclusive and as such cannot have any
bi nding effect. In the witten statement, the defendant No.
1 also averred that the findings of “the -said Expert
Conmittee are erroneous. Wth regard to the allegations in
the plaint that storage of huge quantity of water by
construction of Almatti Damwoul d affect the interest of
Andhra Pradesh and its inhabitants, the defendant Karnataka
denies the sane and al so stated that the damis intended to
utilise about 173 TMC of water for irrigation ‘and the
remaining storage water will be used for non-consunptive
purpose i.e., production of power and, therefore, the water
will flow down to Andhra Pradesh and the said State will not
be affected in any manner. Wth respect to allegations .in
the plaint regarding incorporation of —Chanundi Power
Corporation Ltd., the State of Karnataka has averred that
the State is pursuing the matter before the Centra
Electricity Authority in accordance with law and the
guestion of getting the consent of the plaintiff does not
ari se. So far as the assertions made in the plaint about
the cascading and far-reaching effect on the environnent is
concerned, the State of Karnataka denies the same. On the
guestion of alleged subnergence, it has been averred that
the State of Karnataka would take all adequate “steps to
provi de conpensation in accordance with law and rehabilitate
the displaced population, if any. The assertions  that
Almatti Dam would render the major projects in Andhra
Pradesh redundant, has been denied. So far as t he
allegation regarding violation of environmental law is
concerned, it has been averred in the witten statenent that
the applications for environmental clearance are under
process by the Government of India and the State of
Karnataka has not done anything without the appropriate
clearance from the Appropriate Authorities. According to
the defendant-State of Karnataka, the averments in the
plaint are nis-leading and | acking of bona fides and al

al l egations and insinuations against the Chief Mnister of
Karnat aka are denied. All other allegations of illegality
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being perpetuated by the State of Karnataka have been
deni ed. So far as creation of Jal Nigamis concerned for
ef fective execution of the Upper Krishna Project, the State
of Karnataka contends that the said N gam is wholly
CGover nirent owned conpany and all its activities are
controlled by the Department of Irrigation, GCovt. of
Karnat aka and, therefore, the allegation of the plaintiff
that the State is abdicating its responsibility for the
execution of the project is incorrect and is denied. It has
been categorically averred that the Karnataka State woul d be
subjected to irreparable loss if the works at Almatti are
stopped and the State of Andhra Pradesh wants to reap the
benefit of the liberty to use the surplus water flowing in
the river in view of the mass allocation made in favour of

the three States. It has been specifically averred that the
storage of additional water between the height of 519.6 to
524.256 neters wll be used for power production only and
not for “irrigation till the augnentation of waters by
Godavari /diversion  and surplus waters under Scheme B is

nade available. It has been specifically averred as to how

the Governnment of Karnataka has sought for approval for
taking up the cluster of hydel projects at Upper Krishna
Project in phases and how the Central Electricity Authority
has accorded in-principle clearance. At the cost of
repetition, the State of Karnataka has averred that there
has been no deviation of the decision of the tribunal and
the Almatti Dam has been planned for utilisation of the
allocated water by the tribunal in favour of the State of
Kar nat aka. According to this defendant, the State of Andhra
Pradesh being the last riparian State is receipient of
abundant waters conprising the un-utilised share of upper
riparian States in addition to its allocations nade in its
owmn favour and, therefore, no case has been nade out
establishing any injurious hardships so as to entitle the
State to get a discretionary relief of injunction. The
def endant also averred that the plaintiff has not placed an
iota of evi dence based of  any accept abl e materia
establishing the alleged | oss of drinking water, food grains
or unenploynent and all such allegations are falacious.
According to the State of Karnataka, all the revised schenes
at all relevant times had been submitted before the
Appropriate Authorities of the Central—Governnent  and
projects are being taken up only after getting clearance
from the conpetent authorities. It has been averred at the
end that the basis of the suit being that- the  allocation
made by the tribunal is project-wi se and the said basis
being in-correct, the plaintiff is not entitled to the
reliefs prayed for by filing the suit under Article 131 of
the Constitution.

Union of India defendant no. 2 in its. - witten
statement raised the prelimnary obj ection about the
mai ntai nability of the suit on the ground that the suit as
franed is not maintainable in view of Article 262 of the
Constitution of |India read with Section 11 of Inter-State
Water Disputes Act, 1956. Generally denying the allegations
made in the plaint the Union of India took the positive
stand that Karnataka multipurpose project Stage 1|1 which
envi sages gener ati on of  Hydropower is still under
exam nation and the project report provides for Hydropower
generation by storing water at the addition of storage space
from 519.6 Mto 524.256 Mand it has been indicated that
after generating the Hydropower the tail race water after
power generation will be et into the river Krishna and the
utilisation of river Krishna water under UKP will be within
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173 TMC Wth regard to the plaint allegation that under
the Award Tribunal has allocated water projectw se, the
Union of India submtted that the allocation of water is
gross allocation and not the project w se allocation. It
has been further stated that the State is entitled to
utilise the gross ampbunt of water for any such projects and
so long as wutilisation by Karnataka is within 173TMC in
upper Krishna project, there is no violation of Krishna
Water Disputes Tribunal Award. It has al so been indicated
that Stage | of UKP has been approved and Stage |l is under
various exam nation and not yet been approved. So far as
the plaint case that Central Government is required to
consult other States while clearing projects of one State,
it has been averred that there is no obligation on the
Central Governnent to~ consult said party State while
clearing projects of other party State of Krishna basin when
they are within the framework of KWT Award. The financia
assi stance by Central Governnent is being given to the State
in the shape of grants and loans. So far as Almatti project
in particular is concerned the stand of the Union Governnent

in its witten statenment is that UKP stage | has already
been approved and it was approved by the Planni ng Conmi ssion
on 22nd April, 1978 under which the construction of Al matti

Dam to a partial height corresponding to FRL 512.2 m wth
solid spillway crest level at EL 500 mand with 12.2 m hi gh

gat es. But in view of the technical difficulty of
dismentaling and reerecting the radial gates of such height
in Stage |1, the Governnment of Karnataka desired to do

construction of Almatti damwi th full section as required
for ultimte stage and solid crest upto 512 min UKP Stage

itself. The revised proposal of Governnent of Karnataka was
exam ned by the Central Water Conmi ssion and considered by
Technical Appraisal Comrittee in its 20th Meeting held on
12.5.1982. The TAC recommended that the clearance of the
Government of India for raising Almatti Damin full ‘wdth
upto EL 500 m may be accorded subject to the observation
that revised estimate be submtted by the State CGovernnent.
Subsequently, the State Governnment canme up wth  nodified
proposals with Alnmatti spillway crest at EL 509 mand 15.2
high radial gates with a view to reduce submergence under
Stage | of the project. This revised stage | estinmate got
the approval of the Planning Comm ssion on 24.4.1990.
Accor di ng to the witten statenment of the Centr al
CGovernment, Stage | of UKP was duly approved by the Centra
Water Conmission as well as by the Planning Commi ssion with
certain nodifications enabling the State Government to take
upto Stage Il at later stage. It has further been averred
that the Karnataka GCovernnment has revised Upper Krishna
project Stage Il (1993) as UKP Stage Il Miltipurpose project
(1996) and that project is under exam nation. The State of
Andhra Pradesh has sent their comments to the said-  project
and various appraising agencies are checking the design of
gates fromthe structural aspect. But no final approval has
been given. The allegation of State of Andhra Pradesh that
Central Governnent adopted partisan attitude has been denied
and on the other hand it has been stated that the State of
Andhr a Pradesh has not been able to prove that by
constructing Almatti Dam the State of Karnataka will be
utilising mnore water than allocated by KWDT. It is in this
context the Central CGovernnent has al so averred that the
State of Andhra Pradesh is constructing Tel ugu Ganga Proj ect
which is an unapproved Project. So far as the allegation in
the plaint that State of Andhra Pradesh had not been
consulted before the Departnment of Environment and Forest
cleared the Upper Krishna Project, it has been averred that
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there is no obligation on the part of Departnment of
Envi ronment and Forest, CGovernnent of India to obtain the
views of State of Andhra Pradesh while clearing of the Upper
Krishna Project of State of Karnataka. According to the
Central Governnent the Award of the Tribunal is binding on
the parties and the plaintiff has not been able to show any
violation of the decision of the Tribunal

On behalf of Mnistry of Power who is Defendant No. 2
(O a separate witten statement has been filed giving reply
to the averments made in paragraphs 56 and 57 of the plaint
and it has been indicated that the expression In Principle
clearance given by the Central Electricity Authority to
Upper Krishna Project at A matti does not tantamunt to
sanction of the project by the conpetent aut hority.
According to the said defendant while appraising various
proposals for power project received fromthe States due
care is taken by -the Mnistry of Power for proper
eval uati on.

The  State of Mharashtra Defendant No.3 filed a
witten statement fully supporting the stand taken by the
State of Karnataka and it has been averred in the witten
statenment that the conplaint of State of A P. proceeds on
certain assunptions which are not correct. Wth regard to
t he main question, nanely, whet her’ there was enbloc
all ocation or project wi se allocationthe defendant State of
Maharashtra categorically avers that the Tribunal equitably
allocated the waters of the river Krishna by allocating the
guantities enbloc or in mass quantities. ~Though it has
di scussed individual projects of each State only for the
l[imted purpose of assessing the needs of each State in
accordance with the principles of equitable distribution
It has further been stated in the said witten statenent
that apart fromthe restrictions expressly stated in the
final order of the Tribunal which has been notified by the
Central Governnent no other restrictions have been / inposed
on the nethod of use by each State within the “allocated
share of the State concerned and Tribunal has not put any
restriction on the storage by each State and according to
Clause VII of the final order the storage of water by each
State would not be considered as use of water by the State
concerned. In the very witten statenent several paragraphs
of the Report of the Tribunal have been quoted to indicate
that the ultimate allocation was enbl oc and not projectw se
and further there has been no restriction or restraint
placed by the Tribunal with regard to storage, size and
hei ght of danms in the Krishna Basin. The State has  also
referred to the subsequent conduct, that after the
submi ssion of original report and the decision of the
Tri bunal t he State of Andhra Pradesh infact filed
clarification note 9 and 10 on 7.5.1975 and 8.5. 1975 rai si ng
objection to the storage but ultinmately wi thdrew t hose notes
and did not want any clarification on the subject of storage
which fortifies stand of the State of Maharashtra that there
is no restriction on any State in respect of storage of
water within the Krishna Basin so long as it does not exceed
the enbloc allocation given by the Tribunal. According to
this defendant the relief sought for in the plaint would
tantambunt to a conplete re-witing of the decision of the
Tribunal which would be outside the scope of a suit under
Article 131 of the Constitution. After refuting the stand
taken by the State of Andhra Pradesh in the plaint in
paragraph 16 of the witten statement the State of
Maharashtra submtted , that the plaintiff does not deserve




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 41

to be granted any of the prayers prayed for in this para and
the Suit should be dismissed with costs. Having filed the

aforesaid witten statement on 7th July, 1997 fully
supporting the stand taken by the State of Karnataka and
seeking relief of the dismssal of the suit filed by the
State of Andhra Pradesh an additional witten statement was
filed by the said State on 9th April, 1999 giving a clear go
bye to the earlier wirtten statenent and taking a new stand
in relation to the alleged construction of Almatti Damwi th
FRL RL 524.56 m by the State of Karnataka. In this
additional witten statement it has been averred that by
raising the damheight at Almatti, there is likelihood of
enornous danage to private and public properties and works
and structures including archeol ogi cal structures and
pilgrimage places in the State of Maharashtra. There woul d
also be disruption of conmunications, enhanced distress and
damages during floods each year due to sedinmentation. It
has been further averred that the details of the nmagnitude,
duration ‘and extent of subnergence were not clear to the
State of _Maharashtra as the said subnergence has not been
di scussed - by the Tribunal “itself but on getting subsequent
documents from the State of ‘Karnataka and on ascertaining
the effect of the proposed Almatti Damat 524.256 m it
appears that there would be |arge scal e subnmergence of area
in the State of Maharashtra and no State should be allowed
to have its project which will have deleterious and adverse
effect on the other State. It is inthis connection in the
additional witten 'statenent it has been further averred
that the said State of Karnataka has not = obtained the
rel evant clearance fromdifferent environment authorities
and forest authorities and even the Central Water Comm ssion
has not given the clearance and, therefore, the State of
Karnataka should be injuncted fromraising the dam  height
from 519.00 m to 524.256 m until and unless the actua

area likely to be subnerged is made known after due survey.
In the witten statenent the adverse effect of subnergence
have been indicated in different ‘paragraphs and ultimtely
it has been prayed that the prayer h, i & | sought for by
the plaintiff so far as it relates to Almatti Dam under UKP
should be allowed, nanely, the State of Karnataka should be
i nj unct ed. Though the State of WMharashtra filed the
aforesaid additional witten statenment taking the stand
totally contrary to the stand taken earlier but no order had
been passed on the sane and it is only when the hearing  of
this suit began the Court passed an order that wthout
prejudice to the contention of the State of Karnataka the
sai d addi ti onal witten st at emrent be t aken into
consi deration on the basis of which an additional issue is
al so required to be franed.

On the pleadings of the parties, 22 issues were franed
whi ch are extracted herei nbel ow -

1. Whether the State of Karnataka has violated the
bi nding decisions dated 24.12.1973 and 27.05.1976 rendered
by the KWDT by executing the projects nentioned in para 66,
68n & 69 of the Plaint? (A P./KAR) 2.Has this Honble Court
jurisdiction to entertain and try this suit? (MAH.) 3
Does the Plaintiff prove that the allocation of Krishna
Waters by the KWT inits Final Order are specific for
projects and not enbloc as contended by the Defendant?
(MAH.) 4.Does the Plaintiff prove that the upper States are
not entitled to construct project without reference to and
consent of the other States? (MAH.) 5.VWether the Plaintiff
is entitled to a declaration that all the projects executed
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and/ or which are in the process of execution by the State of
Karnataka, and not in conformty with or in conflict wth

the Decisions of the KWT are illegal and unauthorised?
(A-P.) 6.1s not the Union Governnment duty bound to consult
al | t he ri parian St ates bef ore accordi ng any

approval / sancti on/cl earance in principle clearances to any
schenes, projects proposed/ undertaken, by any of the
riparian States on the Inter-State river Krishna? (A P.)
7. \Wet her the sanctions and the approvals granted by the 2nd
Defendant to the State of Karnataka for the projects
referred to in lIssue |, without the prior concurrence of
State of Andhra Pradesh are valid and binding upon the
Plaintiff?(A P.) 8.Wiether sanctions and the approvals
granted by the 2nd defendant are liable to be reviewed,
reconsi dered afresh, _after obtaining the views thereon of
the other riparian  States?(A P.). 9.(a) Wether t he
construction of the Amatti damwith a FRL of 524.256 m
together with all other projects executed, in progress and
contenpl ated by Karnataka would enable it to utilise nore
water than allocated by the Tribunal? (A P.) (b) Wether
Kar nat aka coul-d be pernmitted to proceed with construction of
such a dam wi t hout the consent of other riparian States, and
wi thout the approval of the Central Government? (A P.)
10. Whether the Plaintiff proves that the reservoir and
irrigation canals /as alleged in paragraph 68 of the Plaint
are oversized. |If so, are they contrary to the Decision of
the Tribunal ? (A.P.) 11.\VWether the Plaintiff State of
Andhra Pradesh proves specific allocation/utilisation for
UKP and canals as alleged? (A P.) 12.\Wether State of
Karnataka is entitled to provide for any irrigation under
Almatti canals and ot her new projects, when no allocation is
nmade under the decisions of the KWDT? (A P.) 13.Wether the
Def endant State of Karnataka is entitled unilaterally to
real l ocat e/ readjust the allocation/utilisation under the UKP
or any other project? |Is concurrence of other riparian
States necessary? (A P.) 14.\Wether the Union of India can
permt and/or is justified in/permtting the State of
Karnataka to proceed wth various projects which are in
violation of the decisions rendered by KWDT? (A P.)
15. Whet her Upper Krishna Stage-I11 Ml tipurpose Project could
be executed w thout the environnental clearance under the
Envi ronment (Protection)Act, 1986 and the Notification i ssued
by the Central Government in 1994 in exercise of its power
under the said Act and the Rules made thereunder which
mandatorily requires various analysis including dam break
anal ysi s?(A. P.) 16. Whether the acts of the State of
Karnat aka adversely effect or would adversely effect the
State of Andhr a Pradesh, and i f so, with what
consequences?(KAR) 17.\Whether Hippargi was al ways part of
the UKP and on that basis the KWOT awarded 5 TMC utili sation
thereunder ?(A.P.) 18 Wether the utilisation of water under
Chi kkapada Sal agi, Heggur and 5 other barrages is not 33 TMC
as assessed by the Plaintiff State?(A P.) 19.VWhether the
cumul ative wutilisations in the K2 sub-basin is 173 TMC  as
claimed by the State of Karnataka or 428.75 TMC as assessed
by the Plaintiff State?(A P.) 20.Wether the State of
Karnataka has violated the KWOT award by proceeding wth
several new projects in the sub-basin such as K-6, K-8 and
K- 9 in respect of which restrictions in quantum of
utilisation have been inmposed in the final decision of the
Tribunal ? (A P.) 21.\Whether utilisation under Almatti would
be of the order of 91 TMC as clained in para 66(iii) of the
plaint?(A.P.) 22.To what reliefs if any, the plaintiff is
entitled to?(A P.) The additional issue framed as 9(CO

because of the additional witten statement filed on behalf
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of defendant no.3 is to the effect, Wether Karnataka can
be permitted to raise the storage level at Al matti dam
above RL 509.16 neters in view of the Iikely submergence of
territories in Maharashtra

Before we take up the different issues framed by the
Court and answer the sane in the light of the contentions
raised as well as with reference to the docunments filed in
support of the sane it would be appropriate for us to notice
the order of this Court dated 30th Septenber, 1997 and its
effect on the ultimte decision of the suit itself

On 30th of Septenber, 1997, this Court passed the
foll owi ng Order:

Sh. F.S. Nari man, learned Seni or counsel for the
State of Kar nat'aka- def endant.  No. 1 and Sh. T.R
Andhyarjuna, |earned  Solicitor CGeneral appearing for the

State ' of ~ Maharashtra- defendant  No. 3 referred to the
prayer " (a) (at page 72 of the Paper book) and submts that
both these States nanely, Karnataka and Maharashtra accept
this claimof the plaint of the State of Andhra Pradesh and
agree to the grant of relief in the suit in terms of prayer
in cl ause (a) as under: (a) decl are t hat the

report/decision dat ed 24.12.1973 and the further
report/decision dated 27.5.1976 of the Krishna Waters
Di spute Tribunal (KWDT) in their entirety are binding upon
the three riparian States of Mharashtra, Karnataka and
Andhra Pradesh and al so the Union of India. |n other words,
there is no controversy in the Suit between the plaintiff
and Defendants 1 and 3 i.e. ~Andhra Pradesh, Karnataka and
Maharashtra and that the report/decision dated 24.12.1973
and the further report/decision dated 27.5.1976 of the
Kri shna Water Disputes Tribunal (KWDT) in their entirety are
bi nding upon the three riparian States of Mharashtra,
Kar nat aka and Andhra Pradesh.. There is thus no controversy
between the three riparian States to this extent. The
| earned Attorney General appearing for the Union of /India
submits that he is unable to nmake any statenment” today in
this behalf as he has to seek instructions in the nmatter.
This statenent nade by the |earned counsel for the three
riparian States is placed on record to indicate that a
partial decree to this extent on the basis of adm ssion of
the defendants (1 and 3, Karnataka and Maharashtra) can be
passed and therefore, there is no need to frame any issue to
cover this aspect of the Suit.

In course of hearing of the suit arguments had . been
advanced on behal f of the State of Karnataka by M. Narinman
that the aforesaid partial decree in ternms of prayer a of
OS  No. 2 of 1997 unequivocally indicates that the entire
report i.e. 24.12.1973 and the further report | dated
27.5.1976 in entirety nust be held to be binding upon three
riparian States, and that being the position, there is  no
logic on the part of the State of Andhra Pradesh to resist
the prayer of Plaintiff No. 1 in OS No. 1 of 1997 to nmmke
Schene B binding on parties which Schenme obviously forma
part of the report and the further report. M. Gangul i
| earned senior counsel appearing for the State of Andhra
Pradesh on the other hand contended, that a prayer nade by
the plaintiff has to be understood in the context of the
avernents nmade in the plaint itself and not bereft of the
sane. According to M. Ganguli prayer a in the case in
hand, if read in the [ight of the averments nade in the
plaint itself it would only mean that the plaintiff State
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having averred in the plaint that the Tribunal had nmade
projectwi se allocation which should be read into the fina
decision of the Tribunal which has been notified in the
Oficial Gazette by the Governnent of India and, therefore,
the State of Karnataka is not entitled to raise the height
of the Damat Almatti to 524.256 meters whereby it woul d be
able to store nmore than 200 TMC of water wth the
utilisation capacity of about 400 TMC. It is in this
context M. Ganguli placed before us paragraphs 3.1, 3.2
and 3.3 of the witten statement to indicate to us as to how
the said defendant understood the prayer a in the plaint.
M. Ganguli ultimately urged that the final order of the
Tribunal can be equated with a decree in a civil suit and
decree nust be consistent with the judgnent and, therefore,
applying the said analogy the final order requires to be
read in the light of the adjudication nade by the Tribuna
in the final report. The |earned counsel placed reliance on
the foll.owi ng ~decisions in support of the aforesaid
contentions: -

(i) Kalikrishna Tagore vs. The Secretary of State
LR 15 Indian Appeals 186 at 192.3 (ii) Law Report 25 Indian
Appeal s at 107-08 (iii) 1913 Vol. 25 Madras Law Journal 24.

At the outset we are unable to accept the contention
of M. Ganguli that the decision of the Tribunal which is
ultimately notified under Section 6 of the Act can be held
to be a decree of ‘a'suit and the report being the judgnent
and, therefore, the decided case laws on which reliance has
been placed has no application at all. The inter-State
Water Disputes Act having been franed by the Parliament
under Article 262 of the Constitution is a conplete Act by
itself and the nature and character of -a decision nade
thereunder has to be wunderstood in the light 'of the
provisions of the very Act itself. A dispute or difference
between two or nore State Governments having arisen which is
a water dispute under Section 2(C) of the Act and conpl ai nt
to that effect being nade to the Union Governnment / under
Section 3 of the said Act the Central Covernment constitutes
a Water Disputes Tribunal for the -adjudication of the
dispute in question, once it forms the opinion that the
di spute cannot be settled by negotiations. The Tri buna
thus constituted, is required to investigate the natters
referred to it and then forward to the Central Government a
report setting out the facts as found by himand giving its
decision on it as provided under Sub-Section (2) of Section
5 of the Act. On consideration of such decision of the
Tribunal if the Central Governnment or any State Governnment
is of the opinion that the decision in question requires
explanation or that guidance is needed upon any point not
originally referred to the Tribunal then within three nonths
from the date of the decision, reference can be nade to the
Tribunal for further consideration and the said Tribuna
then forwards to the Central CGovernnent a further report
giving such explanation or guidance as it deens fit.
Thereby the original decision of the Tribunal is nodified to
the extent indicated in the further decision as provided
under Section 5(3) of the Act. Under Section 6 of the Act
the Central CGovernment is duty bound to publish the decision
of the Tribunal in the Oficial Gazette whereafter the said
deci sion beconmes final and binding on the parties to the
dispute and has to be given effect to, by them The
| anguage of the provisions of Section 6 is clear and
unanbi guous and unequivocally indicates that it is only the
decision of the Tribunal which is required to be published
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in the Oficial Gazette and on such publication that
deci sion becones final and binding on the parties. It s
not required that the report containing the argunents or
basis for the wultimate decision is also required to be
notified so as to make that binding on the parties. Thi s
being the position, it is difficult to appreciate the
contention of M. Ganguli that the decision of the Tribuna
as notified, 1is in fact a decree of a civil suit and that
decree has to be understood in the Iight of the judgnment of
the suit. We accordingly are not persuaded to accept the
submi ssion of M. Ganguli on this point but, at the sane
time we cannot accept the argument of M. Nariman that the
order of this Court dated 30th Septenber, 1997 passed in the
suit in ternms of prayer a nmust be held to nean that a
decree is to be drawn up in OGS 2 of 1997 nmaking the entire
report and the further report binding on the parties. Wen
a prayer is madein the plaint the said prayer has to be
understood in the light of the assertion of facts on which
the prayer has been nade. The defendant State of Karnataka
under st ood the prayer on that basis as woul d appear fromthe
averments- nmade in the witten statement of defendant no. 1
in paragraphs 3.1, 3.2 and 3.3. The aforesaid prayer had
been made for the relief that notw thstanding enbloc
allocation made in-‘the final order of the Tribunal which is
the decision of the Tribunal but the very basis to arrive at
that decision being the projectw se all'ocation contained in
the report the said projectw se allocation nmust be read into
t he enbloc allocation and, t herefore, there nust be
restriction on the part of the State of Karnataka not to use
nore water in Upper Krishna Project than the allocated
quantity of 160 TMC. — Thus read the order of ~this Court
dated 30th Septenber, 1997, cannot be construed to nean that
a decree has to be passed making the entire report as well
as the further report of the Tribunal binding on the
parties. So far as the question whether allocation nmade
enbloc or projectwi se the sane has been answered while
di scussing issues nos. 1, 3 and'5 and in this view of the
matter the earlier order dated 30th Septenber, 1997 is of no
consequence in disposing of the suit.in question

SSUE Nos. 1, 3 and 5: Though, there are as nany as
22 issues, which have been franed and necessarily to be
answered in the suit, but in course of argunents advanced by
M. Ganguli, the |earned senior counsel, appearing for the
State of Andhra Pradesh, the entire enphasis was ~on the
height of Al matti Dam Stage-Il at 524.256 neters, as
proposed by the State of Karnataka and as it appears  from
various project reports. In view of the argunents advanced
by the counsel for the parties, these three i ssues
essentially formthe bone of contention. It is necessary to
be stated that too many i ssues have been franed by the three
different States and Court has also pernmitted such issues to
be struck and nost of the issues over-lap one another and in
fact have no bearing in relation to the prayer nmade by the
plaintiff. But instead of re-fram ng the issues, argunents
having been advanced by the counsel for the parties, we
woul d deal with each of them but with specific enphasis on
the wvital issues. So far as the three issues with which we
are concerned at the nonment, when read with the paragraphs
of the plaint, dealing with the sane, it appears that the
plaintiff Andhra Pradesh has made out a case in the plaint
that under Scheme A which is the decision of the tribuna
and which has been notified by the Central Government under
Section 6 of the Inter-State Water Disputes Act, though
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there has been allocation of water enbloc but on going
through the report itself and the very basis on which the
nmass allocation has been quantified, it would indicate that
project-w se allocation must be read into the so-called nass
al I ocati on. This being the position, in Upper Krishna
Project, the tribunal having allocated only 160 TMC of
water, construction of Almatti Damto a height of 524.256
nmeters itself constitutes an infraction of the decision of
the tribunal, and, therefore, the Court should injunct the
State of Karnataka from constructing a damat Al nmatti up to
the height of 524.256 neters. The stand of the State of
Karnataka in the witten statenent filed as well as the
stand of Union Government and State of Miharashtra in its
original witten statenent filed however is that, there has
been an enbloc allocation by the tribunal and consequently,
there has been no fetter on any State to utilise water up to
a limted quantity inany of-its project, except those
mentioned in the order of the tribunal itself and that being
the position, the plaintiff would not be entitled to an
order of _injunction in relation to the construction of
Almatti Damto a height of 524.256 nmeters. Before we focus
our attention to the evidence on record in answering these
three issues, in the |ight of argunents advanced by the
counsel for the parties, it must be borne in mnd that
injunction being /a discretionary renmedy, a Court nay not
grant an order of /injunction, even if all the three
necessary ingredients are established and those ingredients
are prima facie case of infraction of legal rights, such
infraction causes ‘irreparable -1oss and injury to the
plaintiff and the injury is of such nature that it cannot be

conpensated by way of danmmges. |n the case in hand, when
the plaintiff has prayed for an order of nmandat ory
injunction to injunct the State of ~ Karnataka  from

constructing the dam at Almatti to a height of | 524.256
meters and makes out a case of infringement of |egal rights
of the State of Andhra Pradesh, flowi ng fromthe decision of
the Krishna Water Disputes Tribunal, which decision has
becorre final and binding on being notified by the /Union

Covernment under Section 6, what is required to be
established is that in fact in the said decision of the
tribunal, there has been a project-wise allocation .in

respect of Upper Krishna Project and if this is established,
then the further fact required to be established is whether
by construction of Alnmatti Damup to a height of  524.256
neters, there has been any infraction of the said decision
of the tribunal which has caused irreparable injury and
damage to the lower riparian State of Andhra Pradesh and the
said damage cannot be conpensated by way of danmages. Since
the plaintiff-State has to establish all the aforesaid
requi renents, so that an order of injunction, as prayed for,
can be granted, let us exanine the very first ingredient
nanmel y whether under the decision of the tribunal, there has

at all been a project-wi se allocation as contended by M.
Ganguli, appearing for the State of Andhra Pradesh or the
allocation was enbloc, as contended by M. Nar i man,

appearing for the State of Karnataka and reiterated by M.
Sal ve, the learned Solicitor General and M. Andhyarujina,
appearing for the State of Maharashtra. Wile deciding the
Original Suit No. 1 of 1997, filed by the State of
Kar nat aka, negativing the contention of the said State to
the effect that Schene B evolved by the tribunal, whether

forns a decision of the tribunal or not, we have already
recorded the finding that Scheme B cannot be held to be

the decision of the tribunal inasnmuch as it is only that
order of the tribunal which conclusively decides the dispute




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 41

referred to, and is capable of being inplemented on its own,
can be held to be a decision of the tribunal under Section
5(2) of the Act. In fact the plaintiff in the present suit
also bases its case on the Schene A and contends that
there has been an infraction of the said Scheme A by the
def endant - St at e of Karnataka. |If we exam ne the Final Oder
of the tribunal contained in Chapter XVI of the Oigina
Report Exhibit PKl as well as the nodified order after
answering the application for clarifications made by
different States, in the Further Report of Decenber, 1976 in
Chapter VII of Exh. PK2, which has been notified by the
Central Covernment under Section 6 of the Act in the Gazette
of India dated 31st of My, 1976, it is crystal clear that
the allocation nmde, has been enbloc and not project-w se
and, therefore, there is no fetter on any of the States in
utilising water in - any project to a linmted extent,
excepting those contained in C ause (I1X) of the decision
The allocation nmade to the three States of Mharashtra,
Karnataka’ and Andhra Pradesh for their beneficial use has
been provided in Cause (V) and subject to such conditions
and restrictions as are nmentioned in'the subsequent cl auses.
Clause (V) of the decision which in fact makes the
al l ocation, may be quoted herein bel ow in extenso:

Clause V (A) The State of Miharashtra shall not wuse
in any water year nore than the quantity of water of the
river Krishna specified hereunder:--(i) as fromthe water
year conmmencing on the 1st June next after the date of the
publication of the decision of the Tribunal in the Oficia
Gazette upto the water year 1982-83 560 TMC. (ii) as from
the water year 1983-84 up to the water year 1989-90 560 TMC
plus a quantity of water equivalent to 10 per cent of the
excess of the average of the annual utilisations for
irrigation in the Krishna river basin during the water years
1975-76, 1976-77 and 1977-78 fromits own projects using 3
TMC or nore annually over the utilisations for | such
irrigation in the water year 1968-69 from such projects.
(iii) as fromthe water year 1990-91 up to the water vyear
1997-98 560 TMC plus a quantity of water equivalent to 10
per cent of the excess of the average of the annua
utilisations for irrigation in the Krishna river basin
during the water years 1982-83, 1983-84 and 1984-85 fromits
own projects using 3 TMC or nore annually over t he
utilisations for such irrigation in the water year 1968-69
from such projects. (iv) as fromthe water year 1998-99
onwards 560 TMC plus a quantity of water equivalent to 10
per cent of the excess of the average of the annua
utilisations for irrigation in the Krishna river basin
during the water years 1990-91, 1991-92 and 1992-93 fromits
own projects wusing 3 TMC or nore annually over t he
utilisations for such irrigation in the water year . 1968-69
from such projects. (B) The State of Karanataka shall not
use in any water year nore than the quantity of water of the
river Krishna specified hereunder:- (i) as fromthe water
year comrencing on the 1st June next after the date of the
publication of the decision of the Tribunal in the Oficia
Gazette up to the water year 1982-83 700 TMC (ii) as from
the water year 1983-84 up to the water year 1989-90 700 TMC
plus a quantity of water equivalent to 10 per cent of the
excess of the average of the annual wutilisations for
irrigation in the Krishna river basin during the water years
1975-76, 1976-77 and 1977-78 fromits own projects using 3
TMC or nore annually over the wutilisations for such
irrigation in the water year 1968-69 from such projects.
(iii) as fromthe water year 1990-91 up to the water vyear
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1997-98 700 TMC plus a quantity of water equivalent to 10
per cent of the excess of the average of the annua
utilisations for irrigation in the Krishna river basin
during the water years 1982-83, 1983-84 and 1984-85 fromits
own projects wusing 3 TMC or nore annually over t he
utilisations for such irrigation in the water year 1968-69
from such projects. (iv)as fromthe water year 1998-99
onwards 700 TMC plus a quantity of water equivalent to 10
per cent of the excess of the average of the annua
utilisations for irrigation in the Krishna river basin
during the water years 1990-91, 1991-92 and 1992-93 fromits
own projects wusing 3 TMC or nore annually over the
utilisations for such irrigation in the water year 1968-69
fromsuch projects. (C The State of Andhra Pradesh will be
at liberty to use in any water year the renmaining water that
may be flowing in the river Krishna but thereby it shall not
acquire any right whatsoever to use in any water year nor be
deened to have been allocated in any water year water of the
river Kri shna in excess of the quantity speci fied
hereunder:--(i) as fromthe water year comenci ng on the 1st
June next after the date of the publication of the decision
of the Tribunal in the Oficial Gazette up to the water year
1982- 83. 800 TMC (ii) as fromthe water year 1983-84 up to
the water year 1989-90.. 800 TMC plus a quantity of water
equivalent to 10 per cent of the excess of the average of
the annual utilisations for irrigation in the Krishna river
basin during the water years 1990-91, 1991-92 and 1992-93
from its own projects using 3 TMC or nore annually over the
utilisations for such irrigation in the water year 1968-69
fromsuch projects. (iii) as fromthe water year 1990-91 up
to the water year 1997-98 800 TMC plus a quantity of water
equivalent to 10 per cent of the excess of the average of
the annual utilisations for irrigation in-the Krishna river
basin during the water years 1982-83, 1983-84 and ' 1984-85
from its own projects using 3 TMC or nore annually over the
utilisations for such irrigation in the water year  1968-69
from such projects. (iv) as fromthe water year 1998-99
onwards 800 TMC plus a quantity of water equivalent to 10
per cent of the excess of the average of the ‘annua
utilisations for irrigation in the Krishna river basin
during the water years 1990-91, 1991-92 and 1992-93 fromits
own projects wusing 3 TMC or nore annually over the
utilisations for such irrigation in the water year 1968-69
from such projects. (D) For the Iimted purpose of this
Clause, it is declared that :- (i) the wtilisations for
irrigation in the Krishna river basin in the water year
1968-69 from projects using 3 TMC or nore annual ly were as
follows:- Fromprojects of the State of Maharashtra- 61.45
TMC From projects of the State of Karnataka- 176.05 TMC From
projects of the State of Andhra Pradesh- 170.00 TMC (ii)
annual utilisations for irrigation in the Krishna river
basin in each water year after this Oder conmes into
operation fromthe project of any State using 3 TMC or nore
annually shall be conputed on the basis of the records
prepared and nmintained by that State under Cause XillI
(iii) evaporation | osses fromreservoirs of projects using 3
TMC or nore annually shall be excluded in computing the 10
per cent figure of the average annual utilisations mentioned
in sub-Causes A(ii), A(iii), A(iv), B(ii), B(iii), B(iv),
C(ii), C(iii) and C(iv) of this clause.

The aforesaid Cause V, no doubt is in a negative
form prohibiting the State of Maharashtra and State of
Karnataka fromusing in any water year nore than the water
that has been allotted in their favour respectively but by
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no stretch of imagination, any restriction can be said to
have been put on any of the States in the aforesaid C ause
V, so long as they do not use nore than the quantity
allotted in their favour in any water year. In other words
under Cause V of the decision, the State of Miharashtra is
entitled to use up to 560 TMC in any water year and the
State of Karnataka sinmlarly is entitled to use up to 700
TMC in any water year. The | anguage used by the tribunal in
formul ating Clause V of the decision is clear and
unanbi guous and as such it is difficult for the Court to
read into it any restrictions as submitted by the |earned
seni or counsel, appearing for the State of Andhra Pradesh.
W nmmy nention at this stage, that the original report and
the decision of 1973 was marked as Exhibit PK-1 in OS 1/97
and the further repot and the decision of 1976 was narked as
Exhibit PK-2 in OS 1/97, and those two docunments havi ng been
referred to by the parties in course of arguments as PK- 1
and PK-2. We have also in judgnment referred as PK-1 and
PK-2 which were exhibited as such in OGS 1/97

M. Ganguli, the “learned senior counsel however
contended before wus that before the tribunal, each of the
three riparian States clained water for their various
projects, covering utilisation to the order of 4269.33 TMC,
as is apparent from Exhibit PKlI itself and then at a
subsequent stage of the proceedings before the tribunal, al
the party States agreed that 75% dependable flow up to
Vijayawada in the 'river Krishna is 2060 TMC, which is,
therefore nuch less than the total demand made by each of
the States, ampbunting to 4269.33 TMC. The learned counse
further wurged that all thethree States entered into an
agreement on 7.5.1971, indicating therein that 20 of the
projects in Mharashtra, 13 projects in Karnataka and 17
projects in Andhra Pradesh should be “protected and the
parties also agreed to the specified quantity of utilisation
of water in respect of each of the projects which could be
treated as protected utilisation and total of such protected
utilisation cane to 751.20 TMC, ‘as is apparent ‘from the
Oiginal Report Exhibit PKI. It is the further ~ contention
that since in respect of one project in Maharashtra, five
projects in Karnataka and five projects in Andhra Pradesh,
the parties could not agree to the quantity of utilisation
which should be protected and all the States invited the
tribunal to decide the extent of utilisation to be protected
in respect of those 11 projects and the tribunal adjudicated
the additional wutilisation to the extent of 714.91 TMC in
respect of 9 out of the 11 projects and thus the tota
protected wutilisation out of the dependable flow at. 75%
dependability worked out at 1693.36 TMC , which of course
i ncludes 227.25 TMC on mnor irrigations. Having ' thus
arrived at the figure of 1693.36 TMC for prot ected
utilisation, the balance quantity out of the dependable flow
to the extent of 366.64 TMC was further distributed by the
tribunal to the extent of 50.84 TMC to Andhra Pradesh for
Srisailam reservoir and Jurala Proj ect. Qut of the
remai ning 315.80 TMC, taking into consideration all germane
factors, the tribunal allocated 125.35 TMC to Maharashtra
and 190.45 TMC to Karnataka. M. Ganguli contends that
while making these allocations, so far as Upper Krishna
Project in the State of Karnataka is concerned, the tribuna
nerely permtted utilisation of only 52 TMCin the Right
Bank Canal of Narayanpur in addition to the protected
utilisation of 103 TMC already granted in respect of the
Left Bank Canal under the Narayanpur Canal and, therefore,
the total worked out at 155 TMC and there had been no
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allocation nade by the tribunal so far as Alnmatti Dam is

concer ned. At a later stage when in its Further Report
Exhibit PK2, the tribunal allocated additional 5 TMC for
utilisation wunder Hippargi Project, the conclusion is

irresistible that in Upper Krishna Projects in Hippargi
Almatti and Narayanpur, a total quantity of 160 TMC was
allocated and this nust be read into the Final Oder in
Clause (V), though not specifically nmentioned therein. It
is in this connection, M. Ganguli took us through the
di fferent pages of Exhibit PKI as well as the plaint and the
witten statenment of the State of Karnataka. But as has
been stated earlier, if the decision of the tribunal is its
Final Oder, as notified by the Central Governnent in
exerci se of power under Section 6 of the Act, we really fai
to understand, how the aforesaid limtations can be read
into the said decision, particularly, when C ause (V) of the
decision is clear and there is no anbiguity in the same. It
is undoubtedly true that while considering the question of
extent | of allocation of water in favour of the three
ri parian St at es out of 2060 TMC of water at 75%
dependability, the tribunal did take into account the
different projects already undertaken by different States
but consideration of those projects is only for the purpose
of arriving at the quantity of water to be allocated and not
for nmaking any project-w se allocation, as contended by M.
Ganguli. In Exhibit PKlI itself, the tribunal records to the
following effect : | Qur examination of the project reports
and other rel evant docurments has a very |imted purpose and
it is to determ ne what are the reasonabl e needs of the two
States so that an equitable way may be found out for
di stributing the remai ning water between the two States. It
is of course, always to be borne in mnd that the allocation
of waters though based on consideration of certain projects
being found to be worth consideration are not on that
account to be restricted and confined to those projects
al one. Indeed the States (and this applies to all the
States) would be entitled to use'the waters for irrigation
in such nmanner as they find proper subject always to the
restrictions and conditions which are placed on them

Thi s unequi vocal ly indicates the purpose for which the
projects of different States were being examned and it~ is
explicitly nade clear that the States should be entitled to
use the waters for irrigation in such manner as they find
proper, subject, always to the restrictions and conditions
whi ch are pl aced on them Unl ess, therefore, any
restriction or conditions in the decision of the tribuna
can be found out for utilisation of a specific quantity of
water out of the total allocated share in the Upper Krishna
Project, there cannot be any fetter on the part of the State

of Karnataka to nmmke such user. |In the decision  of the
tribunal, there does not appear to be an iota of
restrictions or conditions, which even can be inferred and,
therefore, the subm ssion of M. Ganguli, appearing for the

State of Andhra Pradesh on this score cannot be accepted.

In the report of the Krishna Water Disputes Tribuna
Exhibit PK-1 for the purpose of allocation of water in the
Kri shna Basin the Tribunal has exani ned each project of each
of the three States and then recorded its conclusion as to
whet her the project is worth consideration. The Tribuna
expressed t he nmeani ng of t he expr essi on wort h
consideration by saying that the expression is used in the
sense that it neans the requirements of an area in the State
concer ned. It would be appropriate at this stage to quote
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the exact findings of the Tribunal in this regard:-

In saying that the project is worth consideration we
do not w sh to be understood to say that the project, if
feasible, should be adopted. Likew se when we say that the
project is not worth consideration we do not say that no

wat er shoul d ever be allowed for it. |If at some future date
nore water becones available it is possible that nore
projects may cone upto the worth consideration standard. In

assessing whether the project is worth consideration or not
we have taken into account the physical characteristics of
the area Ilike rainfall etc., the catchnment area, the
conmanded area, the ayacut of the project, the fact whether
the project is meant for irrigating the scarcity area or not
and such other facts: In other words we determine on
pragmati c considerations what needs of the States of
Mahar ashtra and Mysore can be satisfied so that an equitable
way may be found out for distributing the balance of the
dependabl e flows between the two States. It should not be
taken our ~observations relating to the projects which we
have noted as worth consideration are to be accepted in any
way as final and binding by the Planning Comi ssion or any
ot her authority.

The aforesaid finding fully negatives the contention
of M. Ganguli, appearing for the State of A P., that the
allocation was projectwi se which canbe read into the fina

or der. Cl ause | X of the final order has placed restriction
on the wuse of water in the Krishna Basin by the three
St at es. The reasons for putting such restrictions appears

to be that on the min stream there has been only
restriction on river Bhinma whereas on the side streans there
has been restriction in case of Tungbhadra and Vedavath

sub- basi n. Even in case of sub-basin K-3 there has been
restriction on the State of Maharashtra from using nore than
7 TMC in any water year from Chataprabha and the reason for
such restriction is that the requirenents of the State of
Mysore for the projects in that sub-basin my suffer.
Simlarly restriction has been placed on the State of 'Andhra
Pradesh not to use nore than 6 TMC fromthe catchment of the
river Koyna, the idea being that the waters of that river
would reach the main streans of river Bhima: Even while
placing such restriction the Tribunal has placed the  upper
limt slightly above the total requirements of that State as
assessed from the denands nade which had been _either
protected or which have held as worth considerati on. The
very fact that restrictions have been put by the Tribunal in
several sub-basins and no restriction has been put so far as
sub-basin K-2 wherein Upper Krishna Project of the State of
Karnataka is being carried on clinches the point raised by
the State of Andhra Pradesh and discussed in these three
i ssues, namely, it is not possible to read any restriction
for quantity of user of water in Upper Krishna Project by
the State of Karnataka and so long as the total user  does
not exceed mass allocation, it cannot be said that the
decision of the Tribunal is being violated infringing the
rights of the State of Andhra Pradesh which can be
prohibited by issuing any mandatory injunction. After
receiving the copy of the report and the decision of the
Tribunal under Exhibit PK-1 the State of Andhra Pradesh
filed application for clarification, being clarification
No.4 under Section 5(3) of the Act, requesting reduction of
1.865 TMC fromthe Koyna Project of State of Maharashtra.
Having filed such application on 5th Mrch, 1976, the
| earned Advocate General of the State of Andhra Pradesh did




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 41

not press the said clarification No.4 on the ground that the
al l ocations are enbloc which is apparent from Exhibit PK-2
dealing with clarification no.4. Having made an unequi voca
statement before the Tribunal itself that the allocations
are enbloc we fail to understand how the State of Andhra
Pradesh has filed the suit making out a case that there has
been any project-wise allocation by the Krishna Water
Di sputes Tribunal. The aforesaid statenent of the |earned
Advocate Ceneral nade before the Tribunal has not been
explained either in the plaint filed by the State nor even
in course of hearing of the suit, and in our view, the State
of Andhra Pradesh also fully understood that the allocations
made under Scheme A was enbloc. It further appears from
Exhibit PK-2 that the State of Andhra Pradesh did file a
clarification no. 5 under Section 5(3) of the Act praying
that the maxi mum quantity which could be utilised in K-5 and
K- 6 sub-basin of the State of Maharashtra and Karnataka
shoul d be specified and ultimately on 23rd August, 1974, the
| earned Advocate General for the said State did not press
the clarification as it had no materials on record on which
he could substantiate it. The very fact that State had not
filed any clarification application so far as K-2 sub-basin
is concerned, though it did file such application in respect
of sub-basin K-5 and K-6-as well as in case of Quana Krishna
Lift Irrigation Scheme unequivocally indicates that the
State had no grievance so far as the allocation enbl oc made
by the Tribunal and not putting any restriction of the user
in K-2 sub-basin which consists of the ‘Upper Krishna
Proj ect. This in our view, fully clinches the matter and
the conclusion is irresistiblethat under the decision of
the Tribunal there has been mass allocation  and no
project-wise allocation as contended by the State of Andhra
Pradesh in the suit. |In the aforesaid prem ses, we ' answer
the three issues against the plaintiff and in favour of the
defendants and hold that under the decision of the Tribuna
the allocation of water in river Krishna was enbl oc’ and not
project-wi se excepting those specific projects nentioned in
clauses | X and X of the deci sion.

| SSUE NO. 2

Though this issue has been rai sed at the behest of the
State of Maharashtra but in view of the stand taken by the
said State in the additional witten statenent ~and the
additional issues franed thereon, the -l earned counse
appearing for the State of Maharashtra did not argue the
guestion of jurisdiction, and on the other hand contended,
that the jurisdiction of this Court in a suit under Article
131 of the Constitution should not be restricted or narrowed
down and on the other hand the Court should be capable of
granting all necessary reliefs in adjudicating the  dispute
rai sed. That apart on the basis on which the plaintiff
State filed the suit and the relief sought for it cannot be
said that the suit is not maintainable. We, therefore
answer this issue in favour of the plaintiff.

| SSUE NOS. 4, 6, 7 and 8

These four issues are inter-linked and have been
franed in view of the positive stand taken by the State of
Andhra Pradesh that in case of an inter State river when any
project of one State is considered by the Governnent of
India or any other appropriate authority the other State
should also be nade aware of and their consent should also
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be taken. Though this stand had been taken by the
plaintiff-State of Andhra Pradesh but all the three
defendants refuted the sane. |In course of hearing of the
suit the learned counsel M. Ganguli has not placed before
us any material or any law which conpels the concerned
aut hority to consult all the riparian States before
sanctioning a project of one State. In the absence of any
| egal basis for such stand we are not able to agree with the
stand taken by the State of Andhra Pradesh that the Centra
CGovernment was duty bound to take the consent of other
States while sanctioning any project of any of the riparian
St at es. That apart, these issues are academc in the
context of the Upper Krishna Project of the State of
Karnat aka and,in particular; the construction of the Alnatti
Dam Before the Tribunal the State of Karnataka had
submitted the report of Upper Krishna Project of July 1970
which was exhibited before the Tribunal as MYPK-3 and the
said document has been marked as Exhibit PAP-42 in the
present suit.  The salient features of the said project, so
far as '‘Almatti Dam hei ght i's concerned, was shown as FRL
524.256 m_and top of the Damat 528.786 m The entire
project itself being there before the Tribunal, though the
Tribunal did not consider it necessary to discuss the
project in particular in view of enbloc allocation nade by
it, the grievance of the State of Andhra Pradesh that the
project was being surreptitiously constructed is devoid of
any substance. W, therefore, answer the aforesaid issues
agai nst the plaintiff.

| SSUE NO. 9 (a) (b)

This issue is an inportant issuein the present suit
and the relief sought for essentially depends upon the
findings arrived at on this issue.” The entire issue has to
be decided on the basis as to whether there exists any
prohi bition in the decision of the Tri bunal from
constructing Dam at Almatti upto 524.256 nmeter /or from
storing any particular quantity of water therein. And if
the answer is in the negative then the prayer for injuncting
the State of Karnataka to raise the Dam hei ght upto 524. 256
has to be rejected. |If the decision of the Tribunal s
examined fromthe aforesaid stand point and in view of ~ our
conclusion that it is that final order which has been
notified in the Oficial Gazette by the Central Governnent
under Section 6 of the Act which is the decision of the
Tribunal, we find nothing stated therein which even can be
held to be a prohibition or restriction on the power of the
State of Karnataka to have the height of Dam upto a
particul ar height. In this view of the matter the
plaintiffs prayer to injunct the State of Karnataka /from
constructing the Damheight at Almatti upto 524.256 neter
cannot be granted. The issue has two sub-issues ;
Sub-issue a relates to the height of Almatti Dam ' ;and
sub-issue b being on the question whether State  of
Kar nat aka could be permitted to proceed with t he
construction w thout the consent of the other riparian
States and without the approval of the Central Governnent?
At the outset it may be stated that though the State of
Karnat aka had produced its project report relating to the
construction of the Almatti Dam as per Exhibit PAP-42 but
neither the Tribunal had considered the sane nor any
decision has been arrived at on the question of height of
the said Dam Even after the original report and the
deci si on being made known under Section 5(2) of the Act as
per Exhibit PK-1 the State of Andhra Pradesh also did not
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raise any dispute or clarificatory application objecting to
the construction of the Almatti Dam or even to the hei ght of
such Dam under Section 5(3) of the Act. |In the absence of a
decision of the Tribunal on the question of construction of
Dam at Almatti or its height and mass all ocati on nade, being
bi nding upon all parties after being notified under Section
6 of the Act, the grievance relating to the construction of
Dam at Almatti or to its height would be a natter of water
di spute within the neaning of Section 2(C), in as nmuch as it
would be a matter concerning use of water of river Krishna
and, therefore, cannot be a matter for adjudication in a
suit under Article 131 of the Constitution of India. If the
conplaint of the State of Andhra Pradesh is that by
construction of A matti Dam which is an executive action of
the State of Karnataka the State of Andhra Pradesh is likely
to be prejudicially affected then also on such conplaint
being made to the Union CGovernnent under Section 3(a) the
matter ~could be referred to a Tribunal for adjudication

But, we /fail to understand how this Court could entertain
the aforesaid |is and deci de the sanme, particularly when the
Tri bunal —has not focussedits attention on the sane nor has
made any adjudication in respect to the construction of Dam
at Almatti or its ~height. Needl ess to nmention that
notwi t hstanding the allocation of water . in river Krishna
bei ng nade enbl oc no State can construct ‘any project for use
of water within the State unless such project is approved by
the Planning Conmission, the Central Water Conm ssion and
all other Conpetent Authorities who mght have different
roles to play under different specific statutes. Under the
federal structure, like ours, the Central CGover nient
possesses enornous power and-authority and no State can on
its own carry on the affairs within its territory,
particulary when such projects may have adverse effect on
other States, particularly in respect-of an inter ' State
river where each riparian State and its inhabitants through
which the river flows has its right. From the avernents
made in the plaint it is crystal clear that the State of
Andhra Pradesh feels aggrieved by the proposal of ‘the State
of Karnataka to have the Dam height at Almatti FRL 524.256
m In the plaint itself in paragraph 51 the plaintiff has
referred to the observation of the Cormittee to the effect:
For required wutilisation of 173 TMC at UKP the hei ght  of

the Dam at FRL 519.6 mwoul d be adequate. The Conmttee

referred to in the said paragraph is Expert Conmittee which
the four Chief Mnisters had appointed, which Commttee had
examined the pros and cons of the Almatti —Dam and the
aforesaid views of the Expert Conmittee was approved by the
four Chief Mnisters who had been requested by the Prinme
Mnister of India to intervene and find out the efficacy or
ot herwi se of the stand of Karnataka to have Almatti Dam upto
the height of FRL 524.256 m The said Expert Conmittee had
observed that the proposal of the State of Karnataka of
havi ng Upper Krishna Project with FRL 524.256 min Stage |

at Almatti has not been approved by the Governnent of India.
And it has been further observed that it would be desirable
to proceed with utnost caution in the larger interest of the
Nation to wait and watch operation of various Krishna system
upstream and down stream before enbarking on creating | arger
storage at Al matti Damthan what is needed to suit the
prevailing condi tions. W are taking note of the
observations made by the Expert Conmittee for the purpose
that the plaintiff having failed to establish its case for
getting an injuction, would it be appropriate for this Court
to allow the State of Karnataka to have the height of the
Dam at Almatti at 524.256 mor it would be obviously in the
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larger interest of the country and all the States concerned
to allow the Damupto the height of 519.6 mand then |eave
it open to the States concerned to put forth their
grievances before the Tribunal to be appointed by the
Central Governnent for resolving the disputes relating to
sharing of water in river Krishna. Reading the plaint as a
whole it appears to us that the plaintiff State had not nmde
any grievance for having a Damat Al matti upto a hei ght of
FRL 519.6 m and on the other hand, the entire grievance
centers round the proposal of the State of Karnataka to have
the height at 524.256 m The report of the Expert Conmittee
referred to in the plaint has been exhibited as Exhibit
PAP-212 and even that report indicates that the conplaint of
Andhra Pradesh was that the height of Alnmatti Dam at FRL
524.256m which has not been approved as yet by the
Government  of India, would adversely affect the |ower
riparian State of Andhra Pradesh both in the matter of
irrigation as well as generation of power. The said report
further reveals that the State of Karnataka is desirous of
havi ng tthe Dam hei ght at FRL 524.256 mso that it can store
its share of water available to it under Scheme B when it

cones. It is only on fructification of Scheme B the need

for a larger storageat Almatti would arise, and therefore,
the State is planning ahead to have the height of the Dam at
524. 256m According “to the report of ‘the said Expert
Conmittee even if the height is allowed not upto 524.256 m
it can be allowed |later only when the necessity arises and
technically it is feasible. The report also records that
for wutilisation of 173 TMC at “Almatti and Narainpur the
hei ght of the Dam required woul'd be 519 m and not 524.256 m
Thus an expert body appointed by the four Chief Mnisters of
4 different States who are not in any way connected with the
inter-State river Krishna taking into account the present
need envisaged by the State of Karnataka for utilisation of
173 TMC at Upper Krishna project-and taking into account the
report submtted by Indian Institute of Science at Bangal ore
did record a finding that the top/of the shutters at Al matti
should be fixed at 519.6 mwhich will provide a storage of
about 173TMC which along wth storage of 37.8 TMC at

Nar ai npur will be adequate to take care of annua
requirement of 173 TMC  envisaged under Upper Krishna
Proj ect. In view of our conclusion in OS: 1 of 1997

hol ding that Schene B is not a decision of the Tribunal
and as such, cannot be inplenented by a mandatory order from
this Court and the stand of the State of Karnataka before
the so called Expert Conmittee being that they have designed
the height of Almatti Dam at 524.256 m keeping in view that
in the event Scheme B fructifies the State will be able to
get the surplus water and store it as a .carry /over
reservoir, as observed by t he Tri bunal itself,
notw thstanding the fact that the plaintiff has failed to
establish a case on its ow for getting the relief of
injunction in relation to the construction of Al matti Dam by
the State of Karnataka, it would be reasonable to hold that
though the State can have the Damat Al natti but the height
of the said Dam should not be nore than 519.6 m
particularly when the State of Karnataka has not been able
to indicate as what is the necessity of having a height of
Dam at 524. 256 m when Schene B is not going to be operated
upon i mmedi ately. The Upper Krishna Project Stage 11,
detailed project report of October 1993 which has been
exhibited in the present case as PAP 45 al so indicates that
mnimum FRL required to get 173 TMC utilisation is found to
be 518. 7 m It is in that report it has been indicated that
it is because of probable maxi numflood of 31000 gnmx., the
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water |level is expected to go upto 521 mand, therefore, the
proposal is to keep the height of the gate to 521 from the
crest level with 2 ms. as the gate height. It nmay be
stated at this stage that the height of the A mtti as
approved by the Conpetent Authority is crest |level 509 neter
and it is in this context to have the height at FRL 524.256
m the State of Karnataka has proposed to have the gate
hei ght of 15 neters. But as has been indicated earlier
since the entire basis of the State of Karnataka to have the
hei ght of the Dam at 524.256 m is contingent upon
i mpl enentation of Scheme B of the Tribunal t her eby
entitling the State of Karnataka to get its share in excess
wat er and continue the Alnatti Damas a carry over reservoir
and since we have deci ded against the State of Karnataka in
OS. 1 of 1997 which the State had filed for inplenentation
of Scheme B, there is absolutely no justification for the
said State to have the Dam height at Almatti of 524.256 m
W hasten to add that at the same tine there cannot be any
i njunction or prohibition to the said State of Karnataka for
havi ng tthe Dam height at Almatti upto 519. 6m whi ch woul d be
in the interest of all concerned.

M. Ganguli, ~the learned senior counsel, appearing
for the State of Andhra Pradesh submitted that the State of
Karnataka in the /'Project Report filed before the Centra
Water Commission in respect of UKP Stage |1, itself
i ndicated that the mininum FRL required at Almatti Reservoir
is 519.60 Mas per Exhibit PAP 46. ~In the witten statenent
al so, t he State  of Kar nat aka™ al so i ndicated t hat
contempl ated height of Dam  at 524.256 neters is for
addi tional storage, though for the purpose of generation of
power which is non-consunptive use and at~ a height of
524.256 neters, it would utilise 302 TMC, -which would be in
excess of the enbloc allocation of 734 TMC. M. Gangul
al so contended that the Upper Krishna Miltipurpose Stage |
Project Report of 1996 as per Exh. = PAP 48, would indicate
that the State has planned irrigation fromthe water at
Almatti which the State woul d receive under Scheme B being
i mpl enent ed. This being the position, the very idea of
having the damheight at Almatti at FRL 526.256, is even
contrary to the nass allocation nadein its favour under
Scheme A and, therefore, the State should be injuncted.
W are unable to appreciate this contention of the State of
Andhra Pradesh inasnmuch as on today the Central Governnent
as well as the appropriate authority have not sanctioned the

Upper Krishna Project Stage-Il wth the dam height at
524.256 neters. It would not be possible for this Court to
pronounce that there wll be a violation of the  nmass

allocation if the State of Karnataka is allowed to have the
dam height at Almatti at 524.256 neters, though as stated
earlier, according to the State of Karnataka itself for
utilisation of 173 TMC, the required damheight is  519.6
net ers. It is wunder these circunmstances, we are of the
consi dered opinion that there should not be any bar against
the State of Karnataka to construct the damat Al natti upto
the height of 519.6 neters and the question of further
raising its height to 524.256 neters shoul d be gone into by
the tribunal, which learned Solicitor General agreed on
behal f of Covt. of India to be constituted inmrediately
after the delivery of judgnment of these two suits, so as to
mtigate the grievance of each of the riparian States on a

conplaint being nade by any of the States.. So far as
sub-issue (b) is concerned, we really do not find any
substance in the contention of M. Ganguli, the |earned

counsel appearing for the State of Andhra Pradesh. Though
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it may be fully desirable for all the States to know about
the devel opnents of the other States but neither the |l aw on
the subject require that a State even for utilisation of its
own water resources would take the consent of other riparian
States in case of an Inter-State river. So far as the
second part of Issue b is concerned, the answer is

irresistible that the project of each State has to be
approved by the Central CGovernnent as well as by other
statutory authorities and the Planning Commi ssion, but for
which a State should not proceed with the construction of
such project. Issues 9(a) and (b) are answered accordingly.

| SSUE 9(C) Issue 9(C) had been framed while allow ng
t he addi ti onal witten statement of t he State of
Mahar ashtra, which relates to the question of subnergence.
It is to be noted that in the original witten statenent
filed by the State of Miharashtra, a positive stand had been
taken that wunder the decision of the tribunal, there has
been an enbloc allocation of water in favour of each of the
three riparian states and as such there was no bar on the
State of Karnataka to havea damat Almatti up to any hei ght
and, therefore, it was prayed that the suit filed by the

Andhra Pradesh should be rejected. In the additiona
witten statenment ~ that was filed by the State of
Maharashtra, it has however been averred that the eventua

subnergence of area within the State of Maharashtra had not
been known earlier and, therefore, neither before the
tribunal nor in the original witten statement filed, any
grievance had been nade with regard to the construction of
dam at Almatti to a height of 524.256 neters, but since the
joint study nmde by the officers of both the -states have
br ought out that a large area within the State of
Maharashtra woul d get subnerged, if Karnataka is permtted
to have the dam height at A matti up to 524.256 neters, the
State of Maharashtra has brought these facts to the notice
of this Court in the additional witten statenment and the
additional issue has been framed. |In the absence of any
relief being sought for in the plaint by the ‘plaintiff
against the State of Mharashtra, whether the defendant
State of Maharashtra can claimany relief against the co-

defendant is itself a debatable issue. M. Andhyar uj i na
the learned senior counsel, appearing for the State of
Maharashtra , however contended that a suit filed .in the

Supreme Court under Article 131 of the Constitution is of a
very peculiar nature and the normal principleof a suit
filed in an ordinary civil Court should not apply.
According to M. Andhyarujina, if a dispute between the two
states involving the existence or extent of a legal right of
one State is being infringed by the action or in-action of

another State, is brought before this Court _invoking
jurisdiction wunder Article 131 of the Constitution, this
Court would be fully justified in entertaining and

adj udi cating the said dispute, no matter whether the dispute
is raised as a plaintiff or a defendant in any proceeding

before the Court. It is in this context the | earned counse
referred to the observations of Bhagwati J and Chandrachud
J, in the case of State of Karnataka vs. Union of |[ndia,

1978(2) SCR 1, wherein Honble Bhagwati J had indicated that

the original jurisdiction of the Supreme Court under Article
131 on being invoked by neans of filing a suit, the Court
shoul d be careful not to be influenced by the considerations
of cause of action which are germane in suit and the scope

and anbit of the said jurisdiction nmust be determined on the
plain terns of the article without being inhibited by any a
priori considerations. The Ilearned Judge in the sane
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decision had also indicated that the very object of Article
131 seens to be that there should be a Forum which could
resolve such disputes between two States or the State and
the Union and that forum should be the highest Court in the
land so that the final adjudication of disputes could be
achieved speedily and expeditiously without either party
having to enbark on a long tortuous and tine consum ng
journey through a hierarchy of Courts. M. Andhyar uj i na
also relied upon the observations of Bhagwati J in the
aforesaid case to the effect:

VWhat article 131 requires is that the dispute nust be
one which involves a question on which the existence or
extent of legal right depends. The article does not say
that the legal right nust be of the plaintiff. It may be of
the plaintiff or of the defendant. What is necessary is
that the existence or extent of the legal right nust be in
issue /in. the dispute between the parties. We cannot
construe /Article 131 as confined to cases where the dispute
relates to the existence or extent of the legal right of the
plaintiff, for to do so, would be'to read words in the
article which are not there. It seenms that because the npde
of proceeding provided in Part IIl of the Suprene Court
Rul es for bringing a dispute before the Suprene Court under
Article 131 is a suit, that we are unconsciously influenced
to inport the notion of cause of action, which is germane
in asuit, inthe interpretation of Article 131 and to read
this article as linited only to cases where sone |egal right
of the plaintiff is.infringed and consequently, it has a
cause of action against the defendant. But it nmust be
remenbered that there is no reference to a suit or cause of
action in Article 131 and that article confers jurisdiction
on the Suprenme Court with reference to the character of the
di spute which rmay be brought before it for adjudication
The requirenment of cause of action, which is so necessary
in a suit, cannot, therefore, be inported while construing
the scope and anmbit of Art. 131

The Ilearned counsel M. Andhyarujina, also ‘'relied
upon the observations of Bhagwati J in the said decision to
the follow ng effect:-

What has, therefore, to be seen in order to determ ne
the applicability of Art.131 is whether there is -any
relational |egal matter involving a right, liberty, power or
imunity qua the parties to the dispute. |If thereis, the
suit woul d be naintainable, but not otherw se.

Reliance was also placed on the observations of
Chandrachud J, in the self sanme case, which may be extracted
herei n under: -

By the very terns of the article, therefore, the sole
condition which is required to be satisfied for invoking the
original jurisdiction of this Court is that the dispute
between the parties referred to in clauses (a) to (c) nust
involve a question on which the existence or extent of a
| egal right depends. Chandrachud J al so had categorically
st at ed: -

I consider that the Constitution has purposefully
conferred on this, Court a jurisdiction which is untranmel ed
by considerations which fetter the jurisdiction of a Court
of first instance, which entertains and tries suits of a
civil nature. The very nature of the dispute arising under
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Article 131 is different, both in formand substance, from
the nature of clains which require adjudication in ordinary
sui ts.

M. Andhyarujina, also referred to the comments of
M. Seervai in his book, wherein the author has said that
it is reasonable to hold that the court has power to resolve
the whole dispute, unless its power is limted by express
words or by necessary inplications and the Supreme Court
woul d have the power to give whatever reliefs are necessary
for enforcement of a legal right claimed in the suit, if
such legal right is established. M. Andhyarujina also
cont ended that once the grievance of the State of
Mahar ashtra havi ng brought forth before the Suprene Court in
a pending proceedi ng under Article 131 of the Constitution
the jurisdiction having been invoked by the State of Andhra
Pradesh, the Court has anple power under Article 142 of the
Constitution and for doing conplete justice between the
parties, /'the Court would not be bound by the provisions of
any procedure and can nake a departure of the sane. It is
in this —context, reliance was placed on the observations
made by the Suprenme Court in the case of Delhi Judicia
Services vs. State of CGujarat, 1991(4) SCC 406, whereunder
this Court has observed as follows: -

No enactnment nade by Central or State |egislature can
[imt or restrict the power of this Court under Article 142
of the Constitution, though whil e exercising power under
Article 142 of the Constitution, the Court nust take into
consi deration the statutory provi'sions regulating the matter
in dispute. Wat would be the need of conplete justice in
a cause or nmatter would depend upon the facts and
circunst ances of each case and whil e exercising that. power
t he Court would take into consideration the | express
provisions of a substantive statute.~ Once this Court has
taken seisin of a case, cause or matter, it has power to
pass any order or issue direction as may be necessary to do
conplete justice in the matter.

M. Andhyarujina subnmitted that the I'ikelihood of
subnmergence within the State of Miharashtra on account of
hei ght of damat Almatti being raised to 524.256 neters, was
di scl osed only during the pendency of the present suit and
the State of Karnataka itself inits letter dated 10th - of
August, 1998 had conmmunicated to the State of ~Maharashtra
that the State need not approach the Court of lawon this
issue as the matter can be resolved am cably. According to
the Ilearned counsel, the State of Karnataka too agreed to
carry out actual field surveys and cal cul ations to determ ne
the extent of subnergence under the directions of ~Centra
Water Commission in its neeting dated 22.2.1999 and those
studies are still under progress and further the Suprene
Court itself had passed an order of status quo relating to
the height of A mtti Dam by order dated 2.11.1998 and
consequently, the State of Maharashtra never thought it fit
to file an independent suit, invoking the jurisdiction of
the Court under Article 131. But the State of Karnataka
having obtained the liberty fromthis Honble Court to
proceed further with the installation of the assenbly of the
gates by order dated 4.11.1998 and the said State of
Karnataka refusing to give an undertaking to the State of
Maharashtra not to raise the height of the A mtti Dam
beyond the present level of 509 neters, the State of
Maharashtra was conpelled to put forth its grievance on the
guestion of likely subnergence of its territory and has
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prayed for the relief of injunction against the State of
Karnatka for raising the dam height up to 524.256 neters.
M. Andhyarujina also submitted that the exact extent of
area to be subnerged in the event the Almatti Damis all owed
to be constructed upto 524.256 neters, has not yet been
ascertained and surveys are still on, but there cannot be
any doubt that a large scale of the area within the State of
Maharashtra would get subnerged. M. Narinan, the |earned
seni or counsel, appearing for the State of Karnataka did not
seriously dispute the right of a co-defendant like State of
Maharashtra to put forth the grievances so as to get relief
agai nst anot her co-def endant, though he undoubt edl v,
submtted that in the event, the State of Maharashtra was
allowed to have the additional witten statenent and an
adj udi cation of the additional issues framed, the State of
Karnat aka should have been given an opportunity, putting
forth its case. He however contended that the dispute
relating ‘to submergence of territory of Mharashtra on
account of the height of the damat A matti being raised to
524. 256 nmeters, cannot be a matter of adjudication in a suit
under Article 131, since the State of Mharashtra had not
raised the dispute before the tribunal itself, even though
the Project Report -submitted by the State of Karnataka
before the tribunal indicated the height of the dam at
524.256 neters. According to M. Nariman, such a dispute
would be a fresh water dispute and would not be a part of
adj udi cated dispute and as such under Article 131 of the
Constitution this dispute cannot be entertai ned and deci ded
upon by this Court. M. Nariman also contended that the
materials on record. do not establish or do not. help the
Court to cone to a positive finding that in the event, the
Almatti Damis raised to 524.256 neters, a large extent of
the State of Maharashtra woul d get subnerged inasmuch as the
subnmergence, if any and the flow back, if any, would be in
the river itself and not any territory beyond the river.
M. Nariman further urged that the State of Maharashtra did
antici pate subnurgence of its territory as would appear from
its stand before the tribunal. which is apparent’ from
paragraph 6.3.1(k) of Exh. MRK-1. It is true, according to
the I|earned counsel that the tribunal did not consider the
said question but after the Original Report was -submitted,
Maharashtra could have filed an application under Section
5(3) of the Act, seeking clarifications on the question of
subnergence but, that was not admttedly done, which would
indicate that it had no grievance on +the question of
subner gence. Havi ng exam ned the rival contentions on this
i ssue, we have no hesitation to hold that the issue nust be
answered agai nst the State of Mharashtra.

It is no doubt true that the jurisdiction of the Court
in a suit under Article 131 of the Constitution “is quite
wi de, which is apparent fromthe | anguage used in the said
article and as has been interpreted by this Court in the two
cases already referred to (see 1978 (2) SCR 1 and 1978 (1)
SCR 64). It is also true that Article 142 confers wide
powers on this Court to do conplete justice between the
parties and the Court can pass any order or issue any
direction that nay be necessary, but at the sane tineg,
within the neaning of Article 131, the dispute that has been
raised in the present suit is between the State of Andhra
Pradesh and State of Karnataka and question, therefore,
would be whether it involve any existence or extent of a
legal right of such dispute. In answering such a dispute,
it may be difficult to entertain a further dispute on the
guestion of subnergence as raised by the State of
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Mahar ashtra, a co-defendant. But in view of the stand taken
by M. Nariman, without further delving into the matter and
wi t hout expressing any final opinion, whether such a stand,
as the one taken by Maiharashtra is possible for being
adj udi cated wupon, we would examine the nerits of the said
contenti on. A bare perusal of the report of the tribuna
setting out the facts as found by it and giving its decision
on the matters referred to it as per Exh.PKl as well as the
Further Report of the said tribunal, giving explanation to
the application for clarifications filed by the different
States, as per Exh. PK2, we find that the question of
subnmergence within the territory of the State of Maharashtra
on account of Almatti Damin the State of Karnataka has not
at all been discussed nor any opinion has been expressed
t her eon. The tribunal® having given its decision on the
guestion of sharing of the water in river Krishna on enbl oc
allocation basis, if the user of such water in a particular
way, beconmes detrinmental to another State, then such a
grievance, would be a fresh dispute within the neaning of
Section 2(C) read with Section 3 of the Act and it cannot be
held to be an adjudicated dispute of the tribunal. W have
already indicated that it is only an adjudicated dispute
between the States on which a decision has been given by a
tribunal constituted under Section 4 of the Act by the
Government of India, can be a subject matter of a suit under
Article 131, if there is any breach in i'nplenentation of the
said decision of the tribunal. But-a dispute between the
two states in relation to the said Inter- . State river
arising out of the user of the water by one State would be a
fresh water dispute and as such would be barred under
Article 262 read with Section 11 of the Inter-State Water
Di sputes Act, 1956. The question of submergence of |and
pursuant to the user of water in respect of an Inter-State
river allocated in favour of a particular State is
inextricably connected with theallocation of water itself
and the present grievance of the State of Mharashtra woul d
be a conplaint on account of .an executive action of the
State of Karnataka within the nmeaning of Section '3(A) and
also would be a water dispute within the anmbit of Section
2(C) and, therefore, it would not be appropriate for this
Court to entertain and exam ne and answer the sane. W _do
appreciate the concern of the State of Maharashtra, when it
cones to its know edge that there would be |arge-scale
i nundati on and subnergence of its territory if the hei ght of
Almatti Dam is allowed to be raised to 524. 256 neters, as
per the latest Project Report of the State of Karnataka, but
such concern of the State of Maharashtra al one woul d not be
sufficient for this Court to decide the matter and i ssue any
order of injunction as prayed for in the additional witten
statenent filed by the State of Maharashtra and on the ot her
hand, it would be a matter for being agitated upon before a
tribunal to be constituted by the Govt. of India in the
event, a complaint is made to that effect by the State of
Mahar asht r a. We also do not find sufficient materials in
this proceeding before us to enable this Court to cone to a
positive conclusion as to what would be the effect on the
guestion of subnergence, if the height of the damat Al nmatti
is allowed to be constructed up to 524.256 neters inasmuch
as, according to the State of Maharashtra, the joint surveys
are still on. It is too well settled that no Court can
i ssue an order of mandatory injunction on mere apprehension
wi thout positive datas about the adverse effects being
pl aced and without any definite conclusion on the question
of irreparable injury and balance of convenience. Then
again, while allowing a particular State to use the water of
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an inter- State river, if the manner of such wuser really
subnerges sone land in sone other State, then the question
has to be gone into as to what would be the anmount of
conpensati on and how the question of rehabilitation of those
persons wthin the submerged area can be dealt with which
really is an aspect of the doctrine of equi tabl e
apportionnent and all these can be gone into, if a conplaint
regarding the sane is made and the Governnment of India
appoints a tribunal for the said purpose. But these things
cannot be gone into, in a suit filed under Article 131 as a
part of inplenentation of an adjudicated dispute of a

tribunal . It is also surprising to note that even though
the Oiginal Project Report of 1970 in relation to Al natti
Dam had been produced before the tribunal, which was

adjudicating the disputes raised by different States, yet
the State of Mharashtra never thought of the question of
subnmergence and never attenpted to get that question decided
upon. In the aforesaid prem ses, howsoever wi de the power
of the Court under Article 142 of the Constitution may be,
we do not- think it proper to entertain the question of
subnergence, raised by the State of Mharashtra in its
additional witten statement and decide the question of
injunction, in relation to the height of Almatti Dam on t hat
basis. 1Issue 9 (c) is accordingly decided against the State
of Maharashtra

It would also be appropriate to notice at this stage
anot her argument advanced by M. Andhyarujina, the |earned
seni or counsel appearing for the State of Maharashtra, to
the effect that in view of Clause XV of the decision of the
Tribunal each State is entitled to use water allocated in
their favour within its boundary, the nonent by user of such
water by one State, any territory of another State get
subnmerged then it would be a violation of the decision of
the Tribunal contained in Cause XV, and therefore, the said
State should be injuncted fromsuch user. Clause XV of the
deci si on reads thus: -

Nothing in the order of this Tribunal shall inpair
the right or power or authority of any State to regulate
within its boundaries the use of water, or to enjoy the
benefit of water wthin that State in a manner not in
consistent with the order of this Tribunal

The aforesaid Cause does not in any way interfere
with the rights of a State fromusing the water all ocated by
the Tribunal wthin its boundaries nor is this d ause
capabl e of being construed that if any subnergence is caused
in any other State by such user, then the user becones in
consi st ent with any order of t he Tri bunal. M.
Andhyarujinas entire argunent is based upon the expression
regulate within its boundary but that expression applies
to the use of water or enjoys benefits of water wthin that
State. Since the question of subnergence of any other State
by the wuser of water by another State allocated in its
favour is not a subject matter of adjudication by the
Tribunal and in fact the Tribunal has not expressed any
opinion on the sane it would be difficult for us to hold
that submergence ipso facto even if admitted to be any
within the State of Mharashtra by user of water by the
State of Karnataka at Almatti can be held to be in
consistent wth the order of Tribunal. |In this view of the
nmatter we are unable to accept the subnmission of M.
Andhyar uj i na, |earned senior counsel appearing for the State
of Maharashtra that the wuser of water by the State of
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Karnat aka by constructing a Damat Almatti is in consistent
with Cause XV of the decision of Tribunal. I ssue 9(0O

therefore, is answered agai nst the State of Mharashtra.
| SSUE NO. 10

The aforesaid issue has been franed in view of the
avernents nmade in paragraph 68 of the plaint. In the
aforesaid paragraph of the plaint the plaintiff has
indicated the figure in terns of acreage of |and planned to
be irrigated by different projects and excess utilisation of
the water beyond the allocation made by the Tribunal in
respect of different projects. The plaintiff obviously is
under a msconception that in the decision of the Tribuna
there has been a projectw se allocation of water in respect
of different projects in different States. W have already
considered the matter ~at length and have cone to the
conclusison that the allocation was nade enbloc and not
proj ectwi se and as such, the question that construction of
oversi zed reservoir at Almatti is contrary to the decision
of the Tribunal does not arise.” Besides Cause VII of the
deci sion of the Tribunal indicates as to how use of water in
a water year will be neasured and it stipulates that while
use shall be nmeasured by the extent of depletion of the
waters of the river Krishna in any nanner whatsoever
including |osses of water by evaporation and other natura
causes from man @ nade reservoirs and other - works wthout
deducting the quantity of water which may return after such
use to the river, ‘but so far as water stored in any
reservoir across any streamof the Krishna river system is
concerned, storage shall not of itself  be reckoned as
depletion of the water of the stream except to the extent of
the losses of water fromevaporation and other natura
causes from such reservoir. The water diverted from such
reservoir for its own use, however, has to be reckoned as

use by that State in the water year. In view of this
deci sion of the Tribunal assum ng the State of Karnataka has
the potentiality of storage of water at Almatti, in the

absence of any naterials placed by the plaintiff to indicate
as to any diversion fromsuch reservoir by the State of
Karnataka for its own use, it is not possible to cone to a
conclusion that there has been a violation of the decision
of the Tribunal by the State of Karnataka by ~having
potentiality of storage of water at Almatti, as contended by
the plaintiffs counsel. It is in this connection it is

worthwhile to notice that after subnission of the report and
the decision in the year 1973 as per Exhibit~ PK-1 the
CGover nient of India had filed the application for
clarification which was registered as Reference No. 1 of
1974 by the Tribunal and Carification 1(b) was to the
follow ng effect :-

VWile the Tribunal have laid down restriction on the
use of water in certain sub-basins as well as the total use
by each State, there nay be | ocations where huydro power
generation (within the basin) nmay be feasible at exclusively
hydro-sites or at sites for nulti-purpose projects. At such
sites, part of the waters allocated to the States, as also
water which is to flow down to other States could be used
for power generation either at a single power station or in
a series of power stations. The Tribunal may kindly give
guidance as to whether such use of water for power
generation within the Krishna basin is pernmitted even though
such use may exceed the Iimts of consunptive use specified
by the Tribunal for each State or sub- basin or reach, and
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if so, under what conditions and saf eguards.

The State of Andhra Pradesh to the af oresai d

application for «clarification submtted two Notes Nos. 9
and 10 before the Tribunal on 7th May, 1975 and 8th My,
1975. In this note it was specifically pleaded that the

Tri bunal nay be pleased to explain that the Upper State have
no right to store water in excess of share allocated to them
and in a manner which will affect the right of the State of
Andhra Pradesh in the dependable flow Several grounds had
been advanced by the State of Andhra Pradesh as to why such
guidance is needed, particularly when under Scheme A

al l ocation there has been no express provision for sharing
of deficiency. The Tr.i bunal considered the sane and
ultimtely noted in its further report under Exhibit PK-2
that the State of Andhra Pradesh withdrew the said note and

consequently no ground for any further «clarification. A
note having been submtted by the State of Andhra Pradesh
seeking a clarification for fixation of a limt in the

matter of storage of water by the upper riparian States and
then ultimately having w thdrawn ‘the sane the present
gri evance that construction of |large sized Damat Al matti by
the State of Karnataka woul'd adversely affect the State of
Andhra Pradesh and its right could be infringed is devoid of
any substance. The i'ssue is accordingly answered against
the plaintiff.

| SSUES NO. 11 & 12 :
These two issues center round the sanme question as to

whet her there was any specific allocation or utilisation at
Upper Krishna Project and whether providing for irrigation

under Almatti Canal 1is contrary tothe -decision of the
Tribunal since no allocation for irrigation has been nade
t her eunder. We have already di scussed the rel evant
materials placed by the State of Andhra Pradesh as well as

the decision of the Tribunal and we have cone’ to the
conclusion that the plaintiff the State of Andhra Pradesh,
has wutterly failed to establish that infact there was any
specific allocation by the Tribunal in respect of Upper
Krishna Project or the Almatti Reservoir and on-the other
hand, the allocation was enbloc making it clear and
unanbi guous that States can utilise the quantity of ~ water
allocated in their favour within their territory. Thi s
bei ng the position we have no hesitation to answer these two
i ssues against the plaintiff State Andhra Pradesh -and we
hold that the plaintiff has failed to produce any materials
in support of the aforesaid two issues. These two issues
accordingly are answered against the plaintiff.

| SSUE NO 13

So far as this issue is concerned the question of
entitlenent of the State of Karnataka to reallocate or
re-adjust wutilisation wunder UKP or any other pr oj-ect
unilaterally does not arise at all. |[|f the Tribunal would
have nmade any projectw se allocation and would have
restricted the wuser of water under UKP to any particular
gquantity then the question of re-allocation by the State of
Karntaka on its own woul d have arisen but the Tribunal not
having nade any allocation in respect of the Upper Krishna
Project which includes Alnmatti and having nade an enbloc
allocation so long as the total user by the State of
Karnat aka does not exceed the enbloc allocation in its
favour it cannot be said that there has been any violation
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by the State of Karnataka by planning to use any particul ar
gquantity of water at Almatti. Then again the question of
getting concurrence of other riparian States, as has been
rai sed by the State of Andhra Pradesh is whol | y
nm sconcei ved. Neither there exists any |aw which conpels
any State to get the concurrence of other riparian States
whenever it uses water in respect of inter-State river nor
the decision of the Tribunal which allocates the water in
the Krishna Basin on the basis of 75% dependability which
figure was in turn arrived at by an agreenment of parties
puts any condition to have the concurrence of other riparian
St ate. In this view of the matter without further dilating
on this issue, we answer the same against the plaintiff.

| SSUE NO. 14

The aforesaid i ssue has been raised on the hypothesis
that the Union of Indiais going to sanction different
projects within the State of Karnataka which are in
vi ol ation of the decision of Krishna Water Di sput es
Tri bunal . As has been indicated earlier, so far as the
Upper Krishna Project is concerned, the Governnent of India
has approved the Dam height at crest |evel of 509 neters.
The subsequent revised project submtted by the State of

Karnataka in 1993 and re- submtted in 1996 are still under
consideration and no final decision has been taken thereon
The Uni on of India in its counter af fidavit has

categorically refuted the allegations nmade by the State of
Andhra Pradesh in this regard and on the other hand, it has
been averred that State of Andhra Pradesh is going ahead
with sone project not sanctioned by the Union Governnent.
In course of hearing M. Ganguli, |earned Senior ' counse
appearing for the State of Andhra Pradesh, has not produced
any materials in support of the aforesaid stand pertaining
to issue no. 14. W, therefore, decide the said |issue
agai nst the plaintiff.

| SSUE NO. 15

The aforesaid i ssue has been framed on-the allegation
of the plaintiff that the State of Karnataka is likely to
execute the Upper Krishna Stage Il multipurpose project
wi thout getting the environnental cl earance under the
Envi ronment Protection Act as well as in violation of the
Notification issued by the Central Governnent in-exercise of
its power under the sane Act and the Rul es nmade thereunder
Under Article 256 of the Constitution it is .an ~obligation
for the States to exercise their power ensuring conpliance
with |aws nade by Parlianent and even it enabl es the  Union
Covernment to give such direction to a State as  nmmy be
necessary for that purpose. In a federal structure Ilike
ours, the Constitution itself mai nt ai ns bal ance by
di stributing powers between the Centre and the States and by
conferring power on the Central Government to regul ate -and
to issue directions whenever necessary. The severa
provisions of the Constitution have been tested in the |ast
50 years and there is no reason to conceive that any State
will force ahead with its project concerning user of water
in respect of Inter State reservoir without getting the
sanction/concurrence of the Appropriate Authorities and
wi thout conpliance with the relevant statutes or |aws nmade
by the Parlianment. It is a conmon know edge that the | arge
scale projects planned by each of these States, are
submitted to the Planning Conmission for its approval and
for getting financial assistance. Such projects are then
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examined by different authorities and it is only after
getting approval of the Planning Conmission the sane is
submitted to the appropriate departnents of the Governnent
of India where again all the formalities are scrutinised and
final sanction or permission is granted. So far as user of
water in respect of an Inter State Reservoir is concerned,
the plans are al so exam ned by the Central Water Conmi ssion

who is an expert body and the views given by such Comi ssion
also is taken into consideration by the Governnent of India.
This being the entire ganmut of procedure we really fail to
understand on what basis the State of Andhra Pradesh has
made the allegation and the issue has been struck in that
respect. Needl ess to nention that every such projects
whet her being executed in the State of Mharashtra or
Karnataka or Andhra Pradesh nust be approved by the
appropriate authority of the CGovernment of India and
necessarily, therefore, before any approval is accorded, the
proj ect nmust be found to have conplied with all the rel evant
| aws dealing with the matter. 1t has not been placed before
us that the State of Karnataka has carried out any project
in contravention of the provisions of any particular |aw
made by Parlianent or in contravention of any direction
i ssued by the Government of India. This issue accordingly,
in our opinion, is pre-mature. But we hasten to add that
all the projects’ of different States concerning user of
water available to themin respect of an Inter State River
nmust be duly sanctioned by the Appropriate Authorities of
the CGovernment of India after proper scanning and it is only
then the State woul d be entitledto carry out the sanme. The
i ssue i s answered accordingly.

| SSUE NO. 16

If the issue in question is exanmined in relation to
the construction of Almatti Dam which in fact is the bone
of contention in the suit itself, we have not been able to
find out as to how the State of Andhra Pradesh has been or
woul d be adversely affected or what woul d be the
consequences thereon. Wen a plaintiff wants to seek a
relief of injunction by the action or inaction of the
def endant on the ground that such action or inaction has
been grossly detrinental to the interest of the plaintiff
State and has infringed the rights of the plaintiff ~ State
then in such a case it is obligatory for the plaintiff to
put materials on record and establish the necessary
ingredients to enable the Court to conme to the conclusion
that by such action or inaction of the defendant the
plaintiff has suffered irreparable damages | VWhen we
exam ne the avernents in the plaint as well as the docunents
sought to be relied upon by the plaintiff on this score, we
find that there exists no materials on the basis of which it
is possible for a Court to come to a conclusion that on
account of the construction of Almatti Damw thin the State
of Karnataka the lower riparian State the plaintiff  has
been adversely affected or is likely to be adversely
af f ect ed. The conplaint and grievance of the plaintiff
State is rather imaginary than real and on the records of
this proceedings no naterials have been put forth to enable
the Court to come to a conclusion on the question of
so-call ed adverse effect on the State of Andhra Pradesh on
account of the ~construction of Dam at Al natti. M.
Gangul i, |earned Senior Counsel appearing for the State of
Andhra Pradesh referred to the witten menorandum furni shed
to the Committee by the State of Karnataka wherein the said
State had unequivocally admtted that the additional storage
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in Amatti wll cause a tenporary reduction in quantum of
flows going to Andhra Pradesh for a period of about three
nont hs during August to October which is nade good |ater on
According to the |learned counsel since those three nonths
are vital for the crops in the State of Andhra Pradesh the
State wll sustain irreparabl e damages and, as such on the
adm ssion of the State of Karnataka a finding could be
arrived at. At the outset we nust state that the witten
menorandum furni shed by the State of Karnataka cannot be
read in isolation by spinning out a particular sentence and
must be read as a whole. Thus read we do not find any
adm ssion on the part of the State of Karnataka indicating
any reduction of flows to the State of Andhra Pradesh. M.
Ganguli also pointed out. to Cause XV of Schenre B
whereunder the Tribunal itself had conme to the conclusion
about the possibility of water shortage and had enpowered
the concerned authority to make necessary adj ustment. But
what has  been stated thereunder is in relation to the
adoption /of ~Scheme B which has not been possible on
account . ‘of 'l ack of sincerity of the State of Andhra Pradesh
and even  thereunder the Krishna Val'ley Authority has been
enmpowered as often as it thinks fit to determine the
quantity of water which is likely to fall to the share of
each State and adjust the uses of the authorities in such a
matter so that by the end of water year each State is
enable, as far as practicable, use the water according to
their share. W need not further  examne this aspect
particularly when Schene B has not been operative so far
and even this Court has refused to issue any nandatory
injunction for adoption of Scheme B in OS 1-of 1997 filed
by the State of Karnataka. In the aforesaid premses, we do
not have enough materials to cone to the conclusion that the
construction of Almatti Dam by the State of Karnataka has in
any way affected or likely to affect the State of Andhra
Pradesh in any nmanner and consequently the said issue nust
be answered against the plaintiff.

| SSUE NGO 17 - Under this issue, the question that
arises for consideration is whether by the decision of the
Krishna Water Disputes Tribunal, only 5.00 TMC was ~ awar ded
for wutilisation at Hippargi. While answering Issue No. 3,
we have already held that the tribunal only nade enbloc
allocation and not any specific allocation for specific
projects, excepting those nentioned in Cause (IX) and under
Clause (I X) so far as Hippargi is concerned, comng under K2
sub-basin, the sane does not find mention therein. ~In this
view of the matter, the said issue is answered agai nst the
plaintiff.

| SSUE NO. 18- The aforesaid i ssue has been franed on
the basis of averments made in paragraph 66(v) and paragraph
68(b) item No. 4. The avernent in paragraph 66(v) i's on
the basis of Newspaper Report and the averment made in
paragraph 68(b) itemNo. 4 is the own estination of State
of Andhra Pradesh. Defendant No. 1- State of Karnataka
denies the contents of the avernments in the plaint vide
paragraph No. 12.88 and paragraph No. 12.111. The counse
appearing for the State of Andhra Pradesh al so did not place
any material in support of the aforesaid issue in course of
the argunments and the avernents in the plaint having been
denied in the witten statenent, the issue in question nust
be answered against the plaintiff.
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| SSUE NO. 19- Though, the plaintiff-State of Andhra
Pradesh on its own estination, has made an avernent in
paragraph 68(b) to the effect that the plan utilisation by
the State of Karnataka in K2 sub-basin is 428.75 TMC on the
basis of which the aforesaid i ssue has been framed, but no
positive datas have been placed before us to cone to the
af oresaid concl usion. On the other hand, the State of
Karnataka in its witten statenent has asserted that wunder
Upper Krishna Project, the utilisation wuld be to the tune
of 173 TMC and this is apparent from several docunents
pl aced before the tribunal as well as in this proceeding In
this view of the matter, we answer this issue by holding
that the plaintiff has failed to establish that the
cunul ative wutilisation  in K2 sub-basin of the State of
Karnat aka would be to the tune of 428.75 TMC. At any rate,
since we have already held that the allocation was enbloc
and there is norestriction for wutilisation in K2 sub-basin
in the decision of the tribunal.  The issue really does not
survive for consi derati on. The i ssue is answer ed
accordi ngly.

ISSUE NO. 20- This issue relates to the decision of

the tribunal in~ C ause (I'X)y, under whi ch d ause,
restrictions have been put to the ext ent i ndi cated
t her eunder. But the State of Andhra Pradesh has not been
able to establish the allegation nmadein this regard nor
even the counsel, ‘appearing for the State 'has nade any
subm ssion thereon. During the course of hearing of the

suit, on behalf of the State of Andhra Pradesh, witten
subm ssions had been filed and even after the close of the
hearing, the State of Andhra Pradesh has filed a witten
subm ssion on 15th of March, 2000, in which al so, there has
been no nention about the alleged violation in sub-basin
K-6, K-8 and K-9. W, therefore, answer this issue by
holding that the plaintiff has failed to establish the same
and the issue is answered against the plaintiff accordingly.
| SSUE NO.  21-

This issue relates to utilisation of~ water under
A matti. I n paragraph 66(iii), the plaintiff has nade the
avernent, which has been denied and explained in the witten
statenent by the State of Karnataka vide paragraph 12.85 and
the State of Karnataka further averred that the entire
utilisation at Almatti is within its allocable share and no
injury is caused to the State of Andhra Pradesh thereunder
Since, we have already held that under the decision of the
tribunal, the allocation was enbloc and not project-w se,
even if it is held that utilisation under Almatti would be
of the order of 91 TMC, as clainmed, the sanme would not
violate the decision of the tribunal. That apart, ‘we do not
have any positive material, on the basis of which, it can be
said that the wutilisation under Almatti would be of the
order of 91 TMC. The issue is answered accordingly.

In course of argunents M. Ganguli, the |Iearned
Senior counsel for the State of Andhra Pradesh had raised a
contention that the State of Karnataka to frustrate any
decree to be passed by this Court injuncting the defendant
no.1 fromraising the construction of the Damat A matti at
a height of 524.256 has already incorporated an autononous
body, <called Krishna Bhagya Jala NigamLimted (KBJNL)and
the State Governnment has divested itself of all powers
relating to the construction of Damat Almatti with the
aforesaid N gam and this has been designedly made so that
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any order or decree for injunction would not be binding.
Since this argunent had been advanced towards the concl udi ng
stage and there was no assertion in the plaint in this
regard, nor any issue had been struck by the Court, the
State of Karnataka had been permitted to file an affidavit
indicating the correct state of affairs in relation to the
constitution of KBINL and to allay or apprehension in the
mnds of the plaintiff State. An affidavit had been filed
by the Secretary to the Governnent of Karnataka, Irrigation
Department, who has also been nominated as Director of
KBIJNL, the said nom nation having been nade under Article
147(c) of the Articles of Association of the Conpanies. It
has been categorically stated in the said affidavit that for
facilitation of nmobilising funds and providing sufficient
funds to conplete irrigation projects the constitution of
KBJNL has been constituted with the sole idea to conplete
the works of Upper Krishna Projects by 2000AD. This conpany
is a Governnent Conpany which has been established with an
approval /of the Cabinet in the State of Karnataka by its
deci sion ' dated 6th May, 1994 and the Chief Mnister of the
State of  Karnataka is the Chairnman-of the Conpany whereas
Deputy Chief Mnister is the Vice- Chairnman of the Board of

Directors. All the Subscribers to the Menprandum are
CGovernment O ficials and it has been declared to be a
Gover nirent Conpany. The Menorandum & of Articles of

Associ ati on have been exhibited as Exhibited PAP 210. The
affidavit has given the details as to how the State
Government retains full control over KBIJNL and on going
through the said affidavit we have no hesitation to cone to
the conclusion that the apprehension of the plaintiff State
is wholly m s-concei ved and devoi d of any substance.

In view of our conclusions drawn on different issues,
it is not possible for the Court to grant the relief of
per manent mandatory injunction, so far as construction of
the Dam at Al nmatti is concerned as well as the reliefs
sought for in paragraphs (b) to (k). But at the sane tine,
we nmake it clear that there is no bar for raising the height
of the Damat Alnmatti upto 519.6 nmeters subject to getting
clearance from the Appropriate Authority of the Central
CGovernment and any other Statutory Authority, required under
| aw. The question of raising the height upto 524. 256 neters
at Al matti could be appropriately gone into by a Tribunal
to be appointed by the Central CGovernnent, on_being
approached by any of the three riparian States and such
Tribunal could also go into the question of apprehension of
subnmergence within the territory of the State of Mharashtra
and give its decision thereon, in the event the height of
the Dam at Al nmatti is allowed to be raised upto  524.256

net ers. The Tribunal would also be entitled to go-into the
guestion of reallocation of the water in river Krishna
basin, if new datas are produced by the States on the basis

of inproved nethod of gazing.

The suit is disposed of accordingly. There will be no
order as to costs.




