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The short question which arises for determination in
these Civil Appeals filed by the assessee and by the departnent,
respectively, under Section 35L(b) of the Central Excise Act,
1944, is \026 whether the assessee was right in classifying the
following articles under Chapter Heading 95.03 and cl eari ng
the sane without paynent of duty. The said articles are
Activity Desks and Chairs, Fun Fliers, Play Table, Play Pool
Rockers, Slides and Swi ngs.

The assessee is engaged in the manufacture of toys.” On
24th April 1987, a teamof officers from Anti Evasion Branch of
the Del hi Conmi ssionerate visited the factory prem ses of the
assessee situate at Gurgaon, Haryana, when they found that the
assessee was manufacturing the above articles wi th the help of
machi nes and whi ch were being cleared w thout paynent of
duty.

On 4th Novenber, 1997, a show cause notice was issued
to the assessee alleging mis-declaration in the classification |ist
by prefixing and suffixing each of the above itenms with the
words "baby" and "toys" respectively. Consequently, "Activity
Desks and Chairs" were described as "Baby Chair Toy" and
"Baby Desk Toy"; Rockers were described as "Baby Rocker
Toy"; Slides were described as "Baby Slide Toy". According
to the departnent, the said prefix and suffix was inserted to
each of the above articles to mslead the department into
beli eving that each article was a toy. Hence, the departnent
sought to recover duty for the period from1.4.1992 to
28.2.1997 by invoking the proviso to section 11A(1) of the
Central Excise Act, 1944 (hereinafter referred to for the sake of
brevity as "the 1944 Act"). According to the departnent, the
said items were classifiable under Chapter Headi ngs 95. 06,
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94.01, 94.03 and 39.22 and, therefore, chargeable to duty.

The basic question which arises for determ nation in
these Civil Appeals is \026 whether the aforestated seven articles
are "toys" classifiable under Tariff Heading 95.03 as clainmed
by the assessee?

For the sake of clarity, since classification of seven
articles is in issue, we have divided this judgnment into three
cat egori es.

Before dealing with the issue of classification, certain
points are required to be clarified.

In the case of A Nagaraju Brothers v. State of Andhra
Pradesh reported in [1994 (72) ELT 801], it has been held by
this Court that no one single universal test can be applied for
correct classification. There cannot be a static paraneter for
correct classification.

Further, the scheme of the Central Excise Tariff is based
on Harnoni zed System of Nomencl ature (for short "HSN') and
the explanatory notes thereto. Therefore, HSN along with the
expl anatory notes provide a safe guide for interpretation of an
Entry.

Further, equal inportance is required to be given to the
Rul es of Interpretation of the Excise Tariff.  Under rule 3(a), it
is provided that the headi ng which provides a specific
description shall be preferred to a headi ng having a nore
general description. For exanple, in the case of "toys" referred
to in the HSN Headi ng and the Tariff Heading, the description
refers to reduced size nodel of an Article used by adults. This
test helps us to understand the difference between "toys" and
"furniture".

Lastly, it is inportant to bear in mind that functiona
utility, design, shape and predom nant usage have al so got to be
taken into account while determ ning the classification of an
item

The aforestated aids and assi stance are nore inportant
than the nanes used in the trade or common parlance in the
matter of correct classification.

A) CLASSI FI CATI ON OF PLAY TABLE, TABLES,
ACTI VITY DESKS AND CHAI RS

The assessee has classified the above articles under Tariff
Headi ng 95. 03, whereas the revenue has classified the same
under Tariff Headings 94.01 and 94.03, which read as follows: -

Headi ng No.
Description of Goods
Rat e of

Duty

94. 01

Seats (other than those of heading
No. 94. 02), whether or not convertible
i nto beds, and parts thereof.

20%

94. 03

Q her furniture and parts thereof.
20%
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95. 03

Q her toys; reduced-size ("scale")
nodel s and sinilar recreationa
nodel s, working or not; puzzles of al
ki nds.

15%

M. S. Ganesh, |earned senior counsel appearing on
behal f of the assessee submitted that "Activity Desks and
Chairs" were specifically designed for anusenent of snall
children. He subnitted that the said Desk has a slate with a
renovabl e desk top with twin wells for crayons, toys, books
etc. The children-can even draw or |earn the basics of witing
on this'table. Simlarly, the play table is designed for group
play. ' These articles were aids for the play of small children
They wer e bought and sold inthe nmarket as toys. They were
excl usively available in toy shops and not in furniture shops. It
was submitted that the usage and commrercial parlance show
that the articles were toys classifiable under Tariff Headi ng
95.03 as toys. In this connection, reliance was placed on the
Certificates obtained from Toys Association of India and from
Sports Goods Export Pronotion Council, letters fromvarious
di stributors and catal ogues of various internationa
manuf acturers and rotational noul ding association. It was
submtted that the departnent has not adduced any evidence to
show that in comrercial parlance, these articles are not known
as toys. Reference was also nade to Note-1 under Chapter 94
to show that the said chapter did not cover the toy furniture
According to the assessee, toy furniture has not to be
under stood as furniture under Chapter 94 but shoul d be
excluded therefromas a toy furniture was specifically designed
for play and amusenent of children. It was al so not
synonynous with doll furniture.  These articles, according to
the assessee, were aids for play and, therefore, classifiable
under Heading 95.03. Reliance was also placed on the product
cat al ogue to show the shape, col our and size of these articles
i ndicating that they were toys and not furniture.

Per contra, M. Rajiv Dutta, |earned senior counse
appearing on behal f of the departnent subnmitted that the nere
fact that an article was neant for exclusive useof children
woul d not place that article in the category of toys. Baby
chairs, desks and tables were used predom nantly by children to
sit on and wite on. They were snaller versions of tables and
chairs used by adults and, therefore, rightly classified as
furniture under Headi ngs 94.01 and 94.03. He submitted that
what was excluded from Chapter 94 was doll’'s furniture. In
this connection, reliance was placed on Note (A)(12) of HSN
Headi ng 95.03 which refers to Dolls’ houses and furniture
i ncl udi ng beddi ng. It is this type of furniture that can be
treated as toy furniture which is excluded from Chapter 94.
Rel i ance was al so placed on the note to HSN Headi ng 94. 01
which refers to different types of chairs like infant’s chair
children's seat etc. Therefore, according to the departnent, the
aforestated articles were classifiable under Headi ngs 94.01 and
94. 03.

We are inclined to agree with the departnent. The nere
fact that an article is neant for exclusive use of children would
not place it in the category of toys. The word "toys" is not
defined. However, Tariff Heading 95.03 describes "toys" as
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reduced-si ze nodel s and simlar recreational. This tariff
heading is identical to HSN Headi ng 95.03 which also refers to
"toys" as reduced-size nodels. Both the headi ngs describe
"toys" as representing animals or non-human objects. They

refer to toy nusical instruments, apparatus, appliances etc.
Heading 95.03 is a residuary item It covers Doll houses and
furniture. Under the explanatory notes to HSN Headi ng 95. 03,
reference is nade to toys |ike sew ng machi nes, nusica
instruments etc. distinguishable by their size and linmted
capacity fromreal sew ng machine, nusical instrunent etc.
Simlarly, under the explanatory Note (B) to HSN Headi ng

95. 03, reduced-size nodel includes nodels of aircraft, trains
etc. which are reproductions of Articles. It is inportant to note
that Section XX of the Central Excise Tariff Act, 1985
(hereinafter referred to for the sake of brevity as "the 1985
Act") covers Chapters Nos.94, 95 and 96 under the caption

"M scel | aneous Manufactured Articles”. Chapter 94 deals with
Furniture. Chapter Note 1(k) excludes toy furniture or toy

| anps from Chapter 94. Chapter Note 2 refers to the articles of
furniture, falling in Chapter 94, subject to the condition that
they are for placing on the floor or - ground. Tariff Heading
94.01 refers to Seats. Further, the HSN Headi ng 94.03, which

is simlar to Tariff Heading 94.03, refers to any novable article
whi ch can be placed on the floor and mainly used in dwelling

house, schools, cafes etc. as furniture. |t covers desks, chairs
etc. Basically, toys, as indicated by HSN Headi ng, are
m ni ature reproduction of the articles used by the adults, like,

furniture, nusical instrunents etc.

In the light of what is stated above, we are of the view
hat play tables, activity desk etc., enunerated above, are nore
akin to furniture under Headi ngs 94.01 and 94.03 than toys
under Headi ng 95. 03.

In Corpus Juris Secundum Vol ume 37 at page 1412, the
word "furniture" is defined as under: -

"A conprehensive termof very broad
neani ng and general application whose neani ng
changes so as to take the colour of, or be in accord
with, the subject to which it is applied. [t has been
variously defined as neani ng anyt hi ng whi ch
furni shes or equips; a supply of necessary,
conveni ent or ornamental articles, for any business
or residence, or with which a residence is supplied,
equi prent, outfit, supplies, that which fits or
equi ps for use or action, that which fits or supplies
a house for use or which furnishes or is added to
the interior of a house for use or convenience; that
with which anything is fitted, out, furnished, or
supplied, that with which anything is furnished or
supplied for use, those novables required for use
or ornanent in a dwelling, a place of business or of
assenbly; those readily novable articles which
woul d be serviceabl e generally as househol d
furniture without any special reference to a
particular building. It is not confined inits
meani ng to such things as are necessaries to a
fam |y, but enbraces about everything wth which
a house or anything else is or can be furnished.
The termordinarily relates to nmovabl es chattel;
personal chattels in the use of a famly and applies
to all personal chattels which may contribute to the
use or conveni ence of the house-hol der or the
ornament "of the house". "Furniture" is not
generally included by the term"fittings"."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of

According to Conci se Oxford Dictionary, "toy" is an
object for a child to play with. It is a nodel or a miniature of
sormet hi ng.

According to Encycl opedia Arericana, a "toy" is a

trifle. It is athing of little or no value. It is a play thing.

no practical use.

According to Oxford C assical Dictionary, a Doll’s
house furniture is a "toy".

Accordi ng to Random House Dictionary, a "toy" is an
object. It is a small representation of sonething famliar to the
child such as an ani nal an object, person etc. It is something
di m nutive.

According to Collins Cobuild Dictionary, a "toy" is an
object that the children play with, for exanple, a doll or a
nodel car-or an air-craft.

In the circunstances, we hold that play table, activity
desks and chairs constitute "furniture" in terns of Tariff
Headi ng 94. 01/ 94. 03.

B) CLASSI FI CATI ON OF "SW NGS, SLI'DES, FUN
FLI ERS AND ROCKERS'.

The next question which arises for determ nation is \026
whet her the above itens are "toys" under Tariff Headi ng 95. 03,
as contended by the assessee; or whether they are equipnents
for general physical exercise, gymmastics and athletics, as
submi tted on behalf of the departnent.

To deci de the above controversy, we quote hereinbel ow
Tari ff Headi ngs 95.03 and 95. 06:

Headi ng No.
Description of Goods
Rat e of

Duty

95. 03

QO her toys; reduced-size ("scale")
nodel s and sinilar recreational nodels,
wor ki ng or not; puzzles of all Kkinds.
15%

95. 06

Articles and equi pnent for genera

physi cal exercise, gymastics, athletics,
ot her sports (including table-tennis) or
out - door ganes, not specified or

i ncl uded el sewhere in this Chapter.

15%

As stated above, Tariff Heading and HSN Headi ng 95. 03
describe "toys" as reduced-size nodels. Toys are miniature
replica of articles used by adults. Tariff Heading 95.06 is
simlar to HSN Headi ng 95.06. According to explanatory notes
to HSN Headi ng 95. 06, equi pnents for exercise etc. are paralle
bars, rings, trapeze etc. The said note excludes toys under
Headi ng 95.03. However, it covers swings, slides etc. used in
the playground. Therefore, on a bare reading of these

It has
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expl anatory notes, we find that the articles in question are not
equi prents for general physical exercise. They are toys under
Tari ff Headi ng 95.03.

In Black’s Law Dictionary, the word "equi pnent"” is
defined to mean an article or inplenent used for a specific
purpose or activity.

In Random House Dictionary, an "equi pnent" is defined
as an article used for gaining skill.

According to Collins Cobuild Dictionary, "equipnent” is
a thing which is used for a particul ar purpose.

Appl yi ng the above tests, we hold that the purpose of
reduced size nodels of slides, swings etc. is anusenent and not
physi cal exercise.  The Tribunal was, therefore, right in
classifying these itens under Tariff Headi ng 95.03.

0 CLASSI FI CATI ON OF PLAY POCL

I'n_this case the Adjudicating Authority had classified
"Play Pool" as "Baths" under Tariff Heading 39.22, as agai nst
the claimof the assessee that "Play Pool" was a toy under Tariff
Headi ng 95.03. The Tribunal, however, held that "Play Pool"
was neither a toy under Heading 95.03 nor did it fall in category
of "Baths" under Headi ng 39.22. The Tribunal classified it
under Headi ng 39. 22, agai nst which the departnment has not
cone in appeal

We quot e hereinbel ow the aforestated Tariff Headings
39.22, 39.26 and 95.03:

Headi ng No.
Description of Goods
39. 22

Bat hs, shower-bat hs, wash-basins, bidets,

| avat ory pans, seats and covers, flushing
cisterns and sinmlar sanitary-ware, of plastics
39. 26

QO her articles of plastics and articles of other
mat eri al s of heading Nos.39.01 to 39.14

95. 03

O her toys; reduced-size ("scale") nodel s and
simlar recreational nodels, working or not;
puzzl es of all Kkinds.

In the present case the evidence on record indicates that
the "Play Pool" has a diameter of 5 ft.; it has adepth of 2.5 ft.;
it has steps to go down; it has a seat and a slide. Its water
carrying capacity is 1000 to 1500 litres. During sumrer,
children can take a cool dip init. During winter, it can be used
as a play-pen. Adults can also sit init.

In view of the above specifications, "Play Pool" cannot
be said to be a toy under Tariff Heading 95.03. Further, inthe
expl anatory notes to HSN Heading 39.22, it is clarified that
"Baths" in the said heading woul d cover baby baths and
canping toilets. Therefore, in our view, the departnment was
right in classifying "Play Pool" as "Baths" under Headi ng
39. 22.

We woul d have remanded the nmatter to the Tribunal, if
there was any anbi guity about the classification of "Play Pool"
under Tariff Heading 39.22. However, we are not inclined to
remt the nmatter as the itemstands fully covered by the
expl anatory notes to HSN Headi ng 39.22. Mreover, at the
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stage of show cause, full opportunity was given to the assessee
to disprove that it was not falling under Heading 39.22. On the
facts and circunstances of this case and without going into the
guestion as to what course the department should foll ow when

the Tribunal classifies the itemin a different category, we hold
that the Adjudicating Authority was right in classifying "Play
Pool " under Tariff Heading 39.22.

On the question of limtation, it may be stated that one of
the show cause notices is dated 4.11.1997 claining duty from
the assessee for the period comrencing from1992-93 to
28.2.1997. By the inpugned judgnment, the Tribunal canme to
the conclusion that the assessee had filed its classification |ist
gi ving exact description of the goods; that all the rel evant
features of the products manufactured were available with the
department; that it was for the officers of the departnent to
conduct further exam nation to see whether the classification
gi ven by the assessee was correct or not and, therefore, the
departnment was not entitled to invoke |arger period of
limtation.~ Consequently, the Tribunal directed the depart nent
to drop the proceedi ngs pursuant to show cause notice dated
4.11.1997.

Bei ng aggri eved, the departnent has conme to this Court
by way of Civil Appeal Nos.6776-6779 of 2004. W do not
find any infirmty in the decision of the Tribunal. The
classification list was filed as far back as on 22nd Cctober, 1992.
Under the said list, the goods were declared as "Baby Slide
Toy", "Baby Chair Toy", "Baby Rocker Toy" etc. The said list
was approved wi thout enquiry by the department onthe
description of the product. The departnment did not call for the
product catal ogue during the aforestated period till February,
1997. According to the inmpugned show cause notice dated
4.11.1997, the product catal ogue described the above itens as
"Rockers, Slides, Swings" and not as "Baby Rocker Toy, Baby
Slide Toy" etc. According to the departnment, on reading of the
product catalogue with the classification list, it becones clear
that the word "Baby" has been deliberately prefixed and the
word "toy" has been wilfully suffixed to the "Rockers, Slides,
Swi ngs" etc. in order to mslead the departnent into believing
that the said products were toys.

We do not find any nerit in these argunents. Nothing
prevented the departnent fromcalling upon the assessee over
the years to produce their catal ogues. The classification lists
were duly approved by the departnent fromtime to time. Al
the facts were known to the departnent, whose officers had
visited the factory of the assessee on at |east 12 occasions. | In
the circunstances, we do not find any infirmty in the reasoning
given by the Tribunal in coming to the conclusion that there
was no wilful suppression on the part of the assessee enabling
the department to invoke the extended period of limitation
under the proviso to section 11A(1) of the 1944 Act. ' However,
we may clarify that the show cause notices dated 24.6.1997,
27.5.1998, 15.10.1998, 31.3.1998 and 30.9.1999 are in tine as
hel d by the Tri bunal

Subject to what is stated herei nabove regarding
classification of "Play Pool" under Tariff Heading 39.22, we do
not find any infirmty in the inpugned judgment of the
Tribunal. Hence, the Civil Appeals filed by the assessee and
the cross-appeals filed by the departnent are di smi ssed.
However, in the facts and circunstances of this case, there wll
be no order as to costs.
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