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ACT:
Mysore Excise Act, s. 54, non-conpliance of provisions
under, if vitiates conviction-Ss. 53 and 54, purpose.

HEADNOTE
The appel l ant ‘was convicted -under s. 34 of the Mysore
Exci se Act and sentenced to three nonths R I. and a fine of

Rs. 100/- for being in possession of 48 bottles of |iquor
recovered fromthe car being driven by him

It was contended that the provisions of s. 54 had not
been conplied with, and the search was nmade @ without
jurisdiction.

Al'l ow ng the appeal, the Court,
N

HELD: 1. The Inspector who searched the car of the
appel | ant had not made any record of any ground on the basis
of which he had a reasonable belief that an offence under
the Act, was being comitted, before proceeding to search
the car, and thus the provisions of s. 54 were not at al
conplied with, thereby rendering the entire search without
jurisdiction and, as a logical «corollary, vitiating the
convi ction. [1132H, 1133A- B]

2. Both, Sections 53 and 54 contain valuabl e saf eguards
for the liberty of the citizen in order to protect themfrom
ill founded or frivolous prosecution or harassnment. [1133B]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal "No. 10
of 1974.

Appeal by Special Leave fromthe Judgnent and Order
dated 22-11-1973 of the Karnataka High Court in Crinina
Appeal No. 221/73

S. S Javali and B. P. Singh for the Appellant.

M Veerappa and J. R Dass for the Respondent.

The Judgrment of the Court was delivered by

FAZAL ALI, J.-In this appeal by Special Leave the
appel | ant has been convicted under section 34 of the Mysore
Exci se Act and sentenced to three nont hs’ rigorous
i mprisonnent and a fine of Rs. 100/- for being in possession
of 48 bottles of liquor which were recovered froma car
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which was being driven by the appellant. M. Javal
appearing for the appellant has raised a short point before
us. He has submitted that the Inspector of Excise who
searched the car along with the panchas had no jurisdiction
to do so because he did so without conplying with

1132

the provisions of section 54 of the Excise Act. In our
opi nion, the contention is well-founded and nust prevail
Section 53 runs thus:

"If a Magistrate, upon information and after such
inquiry (if any) as he thinks necessary, has reasons to
bel i eve that an offence under section 32, section 33,
section 34, section 36 or section 37 has been, is being
or is likely to be coomitted, he nay issue a warrant-

(a) for the search of any place in which he has
reason to believe, that any intoxicant still, utensil
i mpl ement, apparatus or materials which are wused for
the conmmi ssion of such offence or in respect of which
such 'has ‘been, is being, or is likely to be, commtted,
are kept or conceal ed, and

(b) for the arrest of any person whom he has
reason to believe to have been, to be, or to be likely
to be engaged in-the comi ssion of any such offence.”
Thus this section relates to a contingency where the

Statute enjoins that any inspector before searching a place
nust obtain a warrant fromthe magi strate. Section 54 is a
speci al provision which arises in urgent cases where it may
not be possible for the officer concerned to get a warrant
fromthe Magistrate. Section 54 runs thus:

"Whenever the Excise ~Conm ssioner or . a Deputy
Conmi ssioner or any police officer not below the rank
of an officer uncharge of a police station or any
Excise O ficer not bel ow such rank as may be prescri bed
has reason to believe that an of fence under section 32,
section 33, section 34, _section 36, or section 37 has
been, is being, or is likely to be committed, and that
a search warrant cannot be obtained wi thout affording
the of fender an opportunity of escape or of concealing
evidence of the offence, he may after recording the
grounds of his belief-

(a) at any tinme by day or_ by night ~enter and
search any place and seize —anything found
therein which he has reason to believe to be
l'iable to confiscation under this Act, and

(b) detain and search and, if he thinks proper
arrest any person found in such place whom he
has reason to believe to be guilty of such
of fence as aforesaid.”

In the instant case, it is admtted that the inspector
who searched the car of the appellant had not nmde any
record of any ground on the basis
1133
of which he had a reasonable belief that an of fence under
the Act, was being conmtted before proceeding to search the
car and thus the provisions of section 54 were not at al
conplied with.

This, therefore, renders the entire search wthout
jurisdiction and as a logical corollary, vitiates the
conviction. W feel that both sections 53 and 54 contain
val uabl e safeguards for the liberty of the citizen in order

to protect themfromill-founded or frivol ous prosecution or
harassnent. The point was taken before the H gh Court which
appears to have brushed aside this |egal lacuna without

maki ng any real attempt to analyses the effect of the
provisions of section 53 and 54. The Hi gh Court observed
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that these two sections were wholly irrelavant. Wth due
respect, we are unable to approve of such a cryptic approach
to a legal question which is of far reaching consequences.
It was, however, suggested that the word "place" woul d not
include the car, but the definition of the word "place"
under the Act clearly includes vehicle which would include a
car. Thus the ground on which the argunent of the petitioner
has been rejected by the H gh Court cannot be sustai ned by
us. W are satisfied that there has been a direct non-
conpli ance of the provisions of section 54 which renders the
search conpletely wthout jurisdiction. In this view of the
matter, the appeal is allowed, the conviction and sentence
passed on the appellant is set aside and he is acquitted of
the charges framed agai nst him

M R Appeal al | owed.
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