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This appeal is preferred agai nst the Judgnment of a Ful
Bench of the Kerala High Court. The matter arises under the
Kerala Sales Tax Act and the relevant assessnent | year is
1965-66. The appellant is a dealer in notor vehicles and
automobi |l e parts. The question herein, however, is confined
to notor-trucks. The appellant  sells trucks both by way of
direct sale and also on the basis of hire-purchase. W are
concerned with the sales effected on hire-purchase basis.

According to the hire-purchase agreenment entered into
between the appellant and the hirer, the period of hire is
two years. The agreenent stipulates that the entire
consi deration specified under the said agreenent shall be
paid within the said period of two years and that, at the
end of that period, the hirer shall becone ~the owner.

In the course of assessnent proceedings, the -question
- how to value the vehicles and with reference to which
date - arose. The nmatter was brought to this (Court in 19
S.T.C. 80. This Court held that the hire-purchase agreenent
conprises two elenments (1) the elenment of bail nent and (2)
the element of sale in the sense that it contenplates an
evential sale. It was held that elenent of sale in the
transaction fructifies when the option is exercised by the
intending purchaser after fulfilling the terns of the
agreenment. Wien all the terms of agreenent are satisfied
and the option is exercised, it was held, sale takes place
of the goods which till then have been hired. Only when the
sales take place, it was held further, it will attract the
sal es tax.

In an earlier decision of this Court in K L.Johar & Co.
v. Deputy Commercial Tax O ficer, Coinbatore (16 S.T.C 213),
it has been held that in the matter of determ ning the
consideration for sale, two courses are open to the
Revenue, viz., (a) to take the original price of the goods
and deduct the appropriate anmount of depreciation out of it
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or (2) to take the narket-value of the goods on the date of
the sale.

Applying the aforesaid principles, the Sales Tax
O ficer proposed to adopt first of the above two methods of
valuation. In other words, he wanted to take the origina
sale price fromwhich he proposed to deduct the amount of
depreciation. But this, in turn, gave rise to another
controversy, viz., rate of depreciation. The Sales Tax
Oficer proposed to adopt the rate of twelve percent
depreci ation per annum Yet another question before the
Sales Tax O ficer was whether the sale should be deened to
have taken place at the end of the period stipulated in the
agreenent or on the date when the hirer actually exercised
the option to purchase after paying the full ©price. The
appel lant’s case was not only that he was entitled to a
hi gher rate of depreciation but also that wherever the
period of hire-purchase  has been extended by agreenent
between the parties, the extended period should be taken
into consideration ~and the depreciation wrked out for that
entire periods i.e., upto the date the hirer exercised the
option to  purchase. According to the assessee, the sale did
not come about automatically  at the end of the period

stipulated in the agreenment but only when the hirer
exercised the option after paying the full anount due,
whet her within the period stipulated in the agreenment or
the extended period, as the case nmay be. The Sal es Tax

Oficer rejected both the contentions of the appellant. He
adopted twelve percent per annum as the rate of
depreciation. He also refused to look into the question

whet her and in how mnany cases,  was there ~an extension of
the period of hire-purchase. He sinmply took the period
stipulated in the agreenent as final and treated the |ast
date of the said period as the date of sale. The appell ant
guestioned the order of assessnment directly by way of a wit
petition in the kerala High Court. The | earned Single Judge
allowed the wit petition holding (a) that so far as the
rate of depreciation is concerned, the authority nust
examne the matter over again and (2) that the Sales Tax
Oficer was in error in treating the period of agreement as
t he only relevant period and inignoring the extensions
granted by the appellant. Followi ng the decision of this
Court in K L.Johar & Co., the | earned Single Judge hel d that
the sale cones about when the hirer exercises the option
and not automatically at the end of the period stipulated
in the agreenment. He accordingly remtted the matter to the
Sales Tax O ficer for nmaking the assessment in accordance
with the judgnent.

The Revenue filed an appeal. The matter was referred
to a Full Bench. On the question of rate of depreciation
the Full Bench held that no material was pl aced” by the
appel | ant before the Court to hold that the rate actually
adopted by the assessing officer was not reasonable. Wth
respect to the other question, the Full Bench declined to
express itself. It only held that the appellant has failed
to prove, as a fact, that there were extensions. Once there
is no such proof, the Full Bench opined, it was unnecessary

for them to go into the question whether the Sales Tax
O ficer was ri ght in holding that the sale comes about
automatically at the end of the agreenent period
irrespective of any other factors. The said view is

guestioned in this appeal

Bef ore proceeding further, we may nention a fact which
is relevant. Pursuant to the judgnent of the |earned Single
Judge, the Sales Tax O ficer made an assessment which is
dated July 16, 1976. |[W are told that there was no stay




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 8

pending the wit appeal.] A copy of the said order is
pl aced before us. The assessnent order shows that the Sal es
Tax O ficer has accepted the extended period wherever there
was extension. |t also appears that in sone cases, the ful
paynment was made even prior to the stipulated period and the
hirer exercised the option to purchase. In those cases, the
actual period was taken as the basis and the sale was held
to have taken place at the end of such period. Now, it nust
be remenbered that on the first occasion, the Sales Tax
Oficer did not find as a fact that there were no extensions
as averred by the assessee. He refused to go into that
aspect because of his opinion that it was irrelevant. The
material was before him - Now, that we have held that the
said fact is relevant, the factual aspect becones rel evant
and for that purpose we have |ooked into the subsequent
assessnment order dated July 16, 1976. If so, the basis upon
which the Full Bench has held agai nst the assessee [insofar
as the ~question - when does the sale take place] must be
hel d to have beconme unt enabl e.

Now, coming to the principle applicable in this behalf,
we nay reiterate the law enunciated by this Court in
K.L.Johar's case [supral, viz., that coming into being of
the sale is a question of fact and that it takes place when
the hirer exercises the option. It cannot be said that
nerely because the hire-purchase agreenent stipulates a
particular period for the total paynent of the consideration
and for the purchaser to exercise the option to purchase at
the end of the said 'period, the sale does not take place at
the end of that period wlly-nilly. There nmay be cases
where the hirer may default in paying the amount w thin the
stipul ated peri od, he may ask for extension and the deal er
nay grant the extension. In such cases, the sal e obviously
takes place only when the purchaser exercises the ' option
to purchase after fully paying the agreed anpunt. In this
view of the matter and al so in view of the findings of fact
affirmed in the assessnent order dated July 16, 1976, the
order of the Full Bench is liable to be set aside on this
issue. W affirmthe order of ‘assessnent dated July 16,
1976 on this issue.

The next question pertains to the rate of depreciation
The assessment order dated July 16, 1976 has agai n adopted
the rate of twelve percent per annum Sri——Poti, |[|earned
counsel, says that this figure is arbitrary and that the
aut horiti es have not explained the basis upon which the said
figure has been arrived at. He says that-under the income
Tax Act, where the trucks are held for running on hire, the
rate of depreciation is forty percent. He says that this
factor shoul d have been kept in mind in determning the rate
of depreciation. As stated above, the Full Bench has opined
that the appellant has failed to place any material” show ng
that the said rate was arbitrary. It has also refused to
take into consideration the rate of depreciation fixed by
the Incone Tax Act on the ground that that is a different
enactment and that the rate prescribed therein is for the

purposes of that Act. Be that as it may, since the
appel l ant has a right of appeal agai nst assessnent order, we
do not wsh to either into this question. It was open to

the assessee to chall enge the said finding in the appea
whi ch may have been filed by him against the order of
assessment. |t is made clear that in case, the assessee has
not filed the appeal against the order dated July 16, 1976,
he may be permitted to file such an appeal now If the
appeal agai nst the assessnment order dated July 16, 1976 is
filed within one nonth from todays the sane shall be
treated as filed within time and shall be disposed of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 8

accordingly. If, however, he has already filed the appeal
this direction shall not operate

There is another minor question arising herein. That
relates to rebate. The question is whether the anount of
rebate should have been excluded fromthe turn-over. Having
regard to the smallness of the Anpbunt invol ved, we express
no opinion on this aspect and | eave the question open

In the circunstances, this appeal is disposed of with
the above directions. The judgnent of the full Bench shal
be deemed to have been set aside to the extent it runs
contrary to the judgnent.
State of Tami| Nadu & Ors.

V.
Kot hari Sugars & Chemicals Ltd. etc.
WI TH

ClVIL APPEAL NOS. 10733-10735 OF 1995
State of Tam | Nadu & Os.

V.
Kot hari Sugars & Chemicals Ltd. etc.
Wl TH

ClVIL APPEAL NO. 11213 COF 1995
State of Tami| Nadu & Os.

V.
E.l.D. Parry (India) Ltd., Madras
Wil TH

ClVIL APPEAL NOS. 11605-11608 OF 1995
Tungabhadra Sugar Works & Anr.

V.
State of Karnataka & Os.
WI TH

ClVIL APPEAL NO. 11211 OF 1995
State of Tam | Nadu & O's.

V.
M s. Kot hari Sugar & Chem cals Ltd.
Wl TH

ClVIL APPEAL NO. 11214 OF 1995
Godavari Sugar Mlls

V.

State of Karnataka & Os.

A ND

ClVIL APPEAL NO. 11212 OF 1995
State of Tami| Nadu & Anr.

V.

Tvl Cauvery Sugars & Chemicals
JUDGMENT

J.S. VERMA, J.

The question for decision is : Wether for the purchase
of sugar-cane fromtho cane growers, a purchaser is |liable
to pay purchase tax wunder the State Sales Tax Act on the
amount paid by the purchaser to the cane grower over and
above the price fixed under O auses 3 and 5-A of “‘the Sugar
cane (Control) Order, 1966 ?

Clause 3 of the Control Oder issued under the
Essential Commodities Act, 1955 enmpowers the Central
Government to fix the mninmumprice for sugar-cane for each
season and different prices are permitted to be fixed for
di fferent areas or different quantities or varieties of
sugar - cane. Since 1.10.1974 pursuant to the acceptance of
Bhar gava Conmi ssi on Report, t he Central CGover nirent
i ntroduced Clause 5-Ain the Sugar-cane (Control) Order,
1966, the material part of which is as under ;

"5-A ADDI TI ONAL PRI CE FOR

SUGARCANE PURCHASED ON OR AFTER 1ST

OCTOBER, 1974

(1) Where a producer of sugar or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 8

hi s agent purchases sugarcane, from

a sugarcane grower during each

sugar year, he shall, in addition

to the m ni mum sugarcane price

fixed under clause (3) pay to the

sugar cane grower an addi ti ona

price, if found due in accordance

with the provisions of the Second

Schedul e annexed to this Order

(2) The Central CGovernnent or the

State CGovernnent, as the case my

be, may authorise any person or

authority, as it thinks fit, for

tho purpose of determining the

addi ti onal price payable by a

producer of sugar under - sub-cl ause

(1) and the person or authority, as

the case may be, who determines the

addi t'i onal price, shall “intimte

the ' _sane in witing to t he

producer —of sugar _and sugarcane

grower connected with the supply of

sugarcane to such _Producer of

sugar.

XXX XXX XXX
In Tam | Nadu, the State Governnent duly exercised its power
by appointing the Director of Sugar and Cane Comni ssioner
who, by order dated 2.7.1983 determined the "additional cane
price" under Clause 5-A at Rs.28.15 per M for the
respondent i.e. Thiru Arroran Sugars Ltd., making the fina
statutory cane price as per-the Control Order at Rs.179.55
per MI, the "mininum cane price" fixed by the Centra
CGovernment being Rs.151.40 por MI. There i's no dispute that
this additional price fixed under Clause 5-A attracts
purchase tax which has al ready been paid. However, the
dispute is with regard to the claimof the State CGovernnent
for paynment of purchase tax on the excess anount paid by
the purchaser in addition to the aggregate of the ninimm
cano price fixed under dause 3 and the additional cane
price fixed under C ause 5-A by the Central Governpent.

The occasion for paynment by the purchaser of the anount
in excess of the aggregate of the m ninmumcane price  and
the additional cane price so fixed, arises on account of an
Order of the State Governnent dated 15.11.1980 purporting to
fix a higher revised mnimmcane price and directing the
sugar factories in Tam| Nadu to pay that price to the cane
growers. Pursuant to the direction, each sugar factory was
directed to nake that paynent and in conpliance thereof this
sugar factory paid the excess anmpunt as an "Advance"
descri bed as under

" being advance paynent towards

cane supply during 1980-81 Season

agai nst probable additional cane

price under Section 5A of the

Sugarcane (Control) Order, 1966."

Thi s anpbunt paid as "advance" by the sugar factory for
purchase of sugar-cane in anticipation of fixation of the
additional cane price under C ause 5-A was Rs.52.40 per M
Accordingly, on fixation of the additional cane price at
Rs. 28.15 per M, the excess amount of advance cane to
(Rs.52.40 per MI minus Rs.28.15 per MI) Rs 24.25 per M.
Wiile the sugar factory clains that this excess anmount of
Rs.24.25 per Ml paid by it to the cane grower is towards
advance and liable to adjustnent or refund, even if it
remains with the cane grower, it cannot form part of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

price of sugar-cane which cannot exceed the aggregate of the
m ni mum cane price fixed under clause 3 and the additiona
cane price fixed under C ause 5-A. This is the commopn stand
of all sugar factories, as purchasers of sugarcane fromthe
gr owers

The purchasers filed wit petitions challenging the
demand by the State Government of purchase tax on the above
excess anmount of Rs.24.25 per MI. They contested the denand
on the ground that it could not form a part of the sale
price of cane sugar which had been statutorily fixed
under. Clauses 3 and 5-A of the Control Order. The Madras
Hi gh Court rejected the contention of the State Governnent
and allowed the wit petitions of the assessees. Hence,
these appeals by way of special |eave by the State of Tam |
Nadu.

On a perusal of the relevant provisions of the Sugar-
cane (Control) Order, 1966, particularly Causes 3 and 5-A
therein, it is clear that the ‘total price of sugar-cane
fixed thereunder is the aggregate of the m ni num cane price
fixed under~ Clause 3 and the additional cane price fixed
under C ause 5-A. Thus, unless there be an agreenent between
the grower and the purchaser for purchase of the sugar-cane
at a higher price, the obligation of the purchaser is to pay
to the grower only the aggregate of the anounts fixed under
Clauses 3 and 5-A/ |In other words, under the Statute there
isno liability of the purchaser to pay to the grower any
amount in excess of this aggregate anount. Thus, w thout any
contractual or statutory basis fixing the sale price of
sugar-cane at an anount higher than the m ni nrum cane price
fixed under Cause 3 and the additional cane Price fixed
under Clause 5-A, any sumpaid by the purchaser to the
grower as advance prior to fixation of the additional cane
price under C ause 5-A cannot formpart of the price of cane
sugar .

In these matters there is admttedly no statutory basis
since the ’'State advice’ to the purchasers to pay a certain
amount in addition to the m nimum cane price fixed under
Clause 3, in anticipation of fixation of the additional cane
price under C ause 5-A  does not have any statutory basis.
The anmount paid as advance under the State advice al so does
not have any contractual basis since this was not paid as a
result of an agreenent between the grower and the purchaser
The anmount of advance was paid in anticipation of fixation
of the additional cane price under C ause 5-A which neans
that in case the fixation under C ause 5-A was at a higher
amount than the ampunt paid as advance then the purchaser
woul d have to pay the deficit anount. Simlarly, when the
amount of advance was in excess, the purchaser would be
entitled to refund of the excess ampunt, irrespective of the
fact whether the refund was actually nade or not. For the
pur pose of determ ning the price of sugar-cane for
conputati on of the purchase tax, the only significant anount
is the aggregate of the minimmprice fixed under Cl ause 3
and the additional cane price fixed under C ause 5-A, unless
a higher priceis paidto the grower by agreenent between
the purchaser and grower.

It was argued by | earned counsel for the State that the
hi gher price inclusive of the excess anount included in the
advance paid on State advice is deened to have been paid by
an agreement between the grower and the purchaser and,
therefore, the entire anbunt would be the price of sugar-
cane. This 1is a question of fact in each case. It is true
that if in a given case it is found as a fact on the basis
of evidence that the purchaser had agreed with the grower to
pay the higher price described as 'advance’ including the
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amount in excess of the additional price fixed under C ause
5-A then in that case the entire anbunt would be the price
of sugar-cane. However, there is no such basis found in the
present case wherein the excess anpunt forming part of the
advance was paid only under compulsion on the direction
contained in the 'State advice'. It is significant that a
provision for adjustnent is clearly made in sub-clause (6)
of Clause 5-A This provision supports the view we have
taken. The decision of the Madras H gh Court which is
reported in Thiru Arooran Sugars Ltd. Vs. Deputy Conmercia
Tax OFficer Mannargudi & O's., 1988 (71) STC 444 s,
therefore, upheld and the appeals against the decision of
the Madras Hi gh Court are, therefore, dismssed.

In the connected matters arising out of the judgnent of
the Karnataka High Court, simlar wit petitions filed by
the purchasers of ~sugar-cane were dismssed. The two
deci si ons of the Karnat aka Hi gh Court which require
reference are Pandavapura Sahakara Sakkare Kharkhane (P)
Ltd. v. State of Msore, 1973 (32) STC 104 and Tungabhadra
Sugar Works Ltd. v. State of Karnataka & O's., 1994 (93) STC
561. In Pandavapura it was found proved as a fact that the
substance of the transaction between the purchaser and the
cane growers was for -~ payment of the enhanced price for the
sugar - cane supplied  and-the amount paid in excess of the
statutory price was paid under the contract and not either
as ex-gratia paynent’ or towards advance. I'n that situation
the entire anount paid was treated as the- price. In our
opi nion, the nature of contract in that case being such, the
entire amount paid had to be treated as price of the sugar-
cane supplied since the Statute does not prohibit an
agreenment between the grower - and the purchaser for paynent
of a higher price for the sugar-cane by the purchaser. In
the later decision in Tungabhadra also it is noticed that
there is no prohibition against the parties agreeing for the
payment of a higher price of the sugar-cane. In that
situation no doubt the entire anpbunt paid has to be treated
as the price of the sugar-cane. However, as indicated
earlier, for treating the entire anount paid by the
purchaser as the price of sugar-cane supplied, it nmust be
found proved as a fact that the higher price including the
excess amount was paid as the price of sugar-cane under an
agreement between the grower and the purchaser irrespective
of a |ower ampunt being fixed as the aggregate of the price
fixation under Causes 3 and 5-A of the Control Order.
Unless a clear finding to that effect is recorded, the
anount paid by the purchaser in excess of the aggregate of
the mininum price fixed under Clause 3 and theadditiona
price fixed wunder Cause 5-A as a part of the anount paid
as advance prior to fixation of the additional price under
Clause 5-A, cannot be treated automatically as a part of the
total price of sugarcane. |In nmatters arising  out of
deci sions of the Karnataka Hi gh Court, this aspect has not
been adverted to and the wit petitions have been dism ssed
without going into this question. The Karnataka natters
have, therefore, to be renmtted to the Hgh Court for a
fresh decision on the above basis.

As a result of the aforesaid decision, the appeals of
the State of Tamil Nadu (Cvil Appeal Nos. 10733-10735,
11083-11141, 11211, 11212 and 11213 of 1995) against the
judgrment of the Madras Hi gh Court are dism ssed. The appeal s
agai nst the decision of the Karnataka H gh Court by the
sugar factories (Cvil Appeal Nos. 11605-11608 and 11214 of
1995) are allowed. The natters are remtted to the Karnataka
Hi gh Court for a fresh decision in accordance with law in
the manner indicated after hearing both sides.
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