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1. These appeal s are directed against the orders dated
27t h Novenber, 2002 in WA No. 2830/2002 and 7th Novenber, 2002 in
WANo. 2646/ 02 & 2690/2002 passed by the Division Bench of the
Keral a Hi gh Court whereby the Division Bench has upheld the

order passed by the learned Single Judge and di smssed the Wit
Applications. The wit appeal was filed by the appellant as

well as State of Kerala. Hence, the present appeals.

2. For the convenient disposal of these appeals, facts

given in the case of R 'S. Jayakumar are taken into

consi der ati on.

The promotion as a Ranger inthe Kerala Forest Subordinate
Service from anong Departnental candidates i.e. Deputy Rangers
and Foresters was provided by the Kerala Forest Subordinate
Service Rules (hereinafter referred to as the Rules) franed
under proviso to Article 309 of the constitution of India.

Rule 2 prescribes the nmode of appointment of Rangers which

is partly by Direct recruitment (25%, partly by appoi ntnment of
Forest Apprentices (25%, partly by pronotion of Deputy

Rangers/ Foresters (25% who had undergone Foresters\ 022 Trai ning.
3. We are concerned with the third category i.e. the
appoi nt nent of Rangers by way of pronotion of Deputy
Ranger s/ Foresters. The Rangers\022 Training hasto be undergone
in the Forest Colleges at Coinbatore or Dehradun for which
the departnental candi dates have to be selected by the  Keral a
Public service Comm ssion (hereinafter referred to as the

KPSC). Such selection is nade in accordance with “Rule 10 of
the Rules, nanely (a) that the qualification prescribed by the
Governnment of India for admi ssion to the Rangers\022 Course , /(b)
that the candi date shoul d have passed the qualifying

exam nation of the KPSC. By notification dated 30th My, 2005,
the KPSC invited applications for selection to the Forest
Ranger s\ 022 Cour se 2001-2003.

4. The | ast date for receipt of application was 26th July ,
2007. The nunber of vacancies were notified as 5

(provisionally) subject to change according to the allotnent of
seats by the Governnent of India. The petitioners/appellants
(herein) applied for the course along with other candidates

who were on probation and were not approved probationers/ful
menbers of the service. A certificate was given by the
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Controlling Authority in favour of the candi dates that they
wer e approved probationers (though they were not). The select
list of 34 candi dates prepared by the KPSC included ineligible
candi dat es who were probati oners and not approved probations or
full nmenmbers of service. As a result, the appellants who
wer e approved probationers could not be selected for the
vacancies notified for the course 2001-2003 and ot her persons
who were probationers were sel ected. Therefore, this action
was chal l enged by filing a separate wit petition by the
appel l ants and others. A counter affidavit was filed in the
main wit petition No. 33355/2000 by the State and State
accepted the contention of the appellants herein and stated
that the selection and inclusion of the contesting respondents
in the select list was not legal or justified. The KPSC al so
attenpted to justify its list stating that the inclusion of
these candi dates were on the basis of the certificate issued
by the Controlling Authority. Learned Single Judge after
hearing both the parties dismssed the wit petition and held
that it i's only for the purpose of sending the selected

candi dates for training and not for  pronotion or appointnent.
The Division Bench affirnmed the order of the |earned Single
Judge . Hence the present appeals.

5. We have heard | earned counsel for the parties and perused
the records. Only limted question which is called for our
consideration is whether the respondents, the sel ected

candi dates were approved probationers or full nenmbers in
respective categories or not?

6. Bef ore we proceed to decide the question, it would be
relevant to refer to necessary provisions of the Kerala Rules
bearing on the subject.

7. Rule 2 of the Rules deals with the appointnent, which reads
as under:

\ 023(1) \005\005\005

(2) \ 005\ 005\ 005

(3) Pronotion of Dy. Rangers and Foresters trained
as Rangers in either of the Regional Forest Ranger\022s
Col | ege

(4) Pronotion of Dy. Rangers and Foresters who have
not been trani ned as Rangers but have had training
as Foresters;

Not e: :25% of ;the vacancies shall be filled up
by direct recruits who have satisfactorily
conpleted the practical training, 25% by
appoi nt nent of Forest Apprentices who have
satisfactorily conpleted training in the Forest
Col | eges at Dehra Dun or Coi nbatore and the
practical training: 25% by pronotion of Dy.
Ranger s/ Forest ers who have undergone Rangers
training and 25% by pronotion of Dy.
Ranger s/ Forest ers who have undergone Foresters
trai ni ng.

Provi ded that when required number of suitable
candi dates for appointnent to the quota fixed for
direct recruitnment are not avail able such vacanci es
shall also be filled up by appoi ntment of Forest
Apprentices under method (2)

Note 2: Direct recruitnment and sel ecti on of Forest
Apprentices and Deputy Rangers/Foresters for
training as rangers shall be nade by the Keral a
Publ i c service Comm ssion.

Note 3: No senior trained Foresters/Deputy Rangers
wi Il be superseded by a Juni or Deputy

Ranger/ Forester who has not received Ranger\022s
Training on the ground that 25% posts of Rangers
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earmar ked for trained Deputy Rangers/Foresters have
al ready been filled up. |If suitable trained Deputy
Ranger s/ Foresters are not avail able for pronotion
the vacancies allotted to themcan be filled
provisionally under Rule 31(a)(i) of the Cenera
Rules for the Kerala State and Subordi nate Services
by pronotion of Deputy Rangers/Foresters who have
undergone Foresters\022 training in a Regiona
Foresters training in a Regional Foresters School
Such persons shall be replaced inmediately on
persons trai ned as Rangers beconi ng avail abl e.

Note 4: A candi date who has secured that 1st Rank in
the Regional Forester\022s School and has put in nore
than ten year\022s service in the Departnent of which
5 years are spent as Forester will be considered
eligible for pronmotion on the quota allocated for
promotion of Deputy Rangers and Foresters trained

as Rangers.

7. Rule 6 deals with the other qualifications: which reads as
under :
\0236. Other qualifications: No persons shall be eligible
for appointnment to the Class, Category or G ade
specified in colum (1) and by the method specified in
colum (2) of the Tab | e bel ow, unl ess he possesses the
qualification specified in the corresponding entry in
colum (3) thereof:-

TABLE
d ass,
Cat egory
& Grade
(1)
Met hod

(2)

Qualification

(3)

1. Rangers
Direct
Recr ui t nent
XX XXX

Appoi nt ment

from For est

Apprentice

Must possess the
qualification prescribed
by the Governnent of
India fromtinme to tine
for admi ssion to the
Rangers Course

Pronoti on

Must possess the mini num
general education of the
SSLC Std. prescribed in
the Schedule to the
General Rul es and nust
have undergone eit her
Forester\022s training or
Ranger s Trai ni ng.
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Deputy

Rangers

Promoti on of

Foresters

1. Must possess the

m ni mum gener a

educati ona
qual i fication of

SSLC Std. prescribed

n the schedule to

the General Rules

and

2. Must have under gone
training in a

Regi onal Forester\022s
School . Foresters

who have put in 15
years of service and
who are over 35

years of age shal

be exenpted fromthe
Forester\ 022s training.

8. Rule 7 deals with the tests for appointnent to the post of
Rangers and Deputy Rangers:

\ 024Tabl e
Cat egory Tests
Rangers & . Forest Test for
Executive and
Forest Apprentices: Controlling Oficers (comprising
3 papers nanel y: -
1. General Law
2. Forest Acts and Rul es and
3. Forest Code and Depar nenta
Rul es.
I1. Account test (Lower)
3. Deputy Rangers, : Forest Test for clerical and
Foresters and Curater protective staff (conprising two
papers nanely:
1. Forest Acts and Rul es, and
2. Forest Code and Depart ment a
Rul es.

Not e: The Forest Officers; Examination (forest Law, forest
Revenue, O fice Procedure, and Account Matters); The Forest
Departmental Test and the Account Test for Executive
Oficers, Part | of the Government of Madras will be treated
as sufficient Qualification in lieu of the test prescribed
above in the case of Oficers allotted to the Kerala State on
1.11.1956 consequent on the Reorganisation of States.\024

9. Rule 8 deals with the probation which is reproduced as
under :

\0248. Probation \026Every person appointed to a category
or class shall, fromthe date on which he joins duty, be
on probation in such category or class as follows:-

1. i f appointed by direct recruitment or by
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transfer, for a period of 2 years on duty within

a continuous period of 3 years, and

2. if pronoted, for a period of one year on duty
within a continuous period of 2 years.

The period of probation prescribed above excludes the
period of training, if any.\024

10. Rule 10 deals with the pronotion of Deputy Rangers and
Foresters, as Rangers, which is reproduced as under

\ 02310. Pronotion of Deputy Rangers and Foresters, as
Ranger s, -

(a) Selection of Departnmental candi dates for
deputation to the Rangers Course shall be nade in
accordance with the follow ng rules:-

(1) The qualifications prescribed for the Forest
Subordi nate fromtine totine by the Governnent of

I ndia for adm ssion to the Ranger\022s Course will be
fol | owned.

(2) The candi dat e shoul d have passed the qualifying
exam nation hel'd by the Kerala Public Service
Commi ssi on

Note: The final selection fromanmong those who have
passed the qualifying exam nation shall be made by the
Publ i c Service Comm ssion on the basis of nmerit after
conducting a physical test:

Provi ded that as between candi dates, of fairly equa
merit, seniority in the Departnent shall be
determ ni ng factor.

(b) A candi date sel ected shall be deputed tothe
Col l ege for training for a period of not nore than two
years at govt. cost.

) During the period of this prelimnary training and
his training in the Forest College, he shall be paid
his pay and all owances and travelling all owance
according to rules.

d) He shall, before he is deputed to the Coll ege,
execute a bond with two sureties for Rs. 8000/- each
and al so a separate agreenent in such forns as may,
fromtime to time, be prescribed by the State
CGovernment undertaking to serve the said Government in
the Forest Department for a period of five years after
successfully conpleting the training at the Coll ege.
(e) The period of training shall be counted as
service qualifying for |eave, increnent, pension, etc.
(f) The seniority anong the departmental candidates
appoi nted as Rangers shall be determ ned according to
the rank obtained in the Rangers Coll ege as provided
inrule 9 (A). to (g).\024

11. In pursuance of Rule 10(2), the Kerala Public Service
Conmi ssi on undertook the sel ection of the candidates for
sending them for Rangers\022 Course and in pursuance thereof a
notification dated 30.5.2000 was issued and in that the cut
of f date was 26th July, 2000. The relevant portion of the
notification reads as under
\ 023X XXXXXX

XXXXXXX

7. Qualification:

Candi dat e nust have passed the Internedi ate Sci ence

Exam nation (10+2) of any recogni sed University or

State Education Board or its equivalent with two or

nore of the follow ng subjects:

Mat hemat i cs, Physi cs, Chemi stry, Botany and Zool ogy
xxxxxx \ 023
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12. It further lays down that the Forester/Deputy Ranger
standing first in the final examnation in the State shall be
exenpted fromthe condition regarding the conpetitive
exam nation as stipulated in para 8 of the notification. Para 8
of the notification reads as under :-
\0238. Conpetitive Exam nation: Candidates will be required
to sit for a conpetitive examnation to be conducted by the
Keral a Public Service Conmi ssion on the follow ng subjects: -
(i) English (Essay, Precis Witing, etc. 100 nmarks.
(ii) General know edge 100 marks
(iii)Any two papers out of the follow ng 200 marks each

subj ects- Maths, Physics, chem stry, Botany,

Zool ogy, Forestry, Geology, Agriculture, G vi

Engi neeri ng, Mechani cal Engi neering, Electrica
Engi neering and Chem.cal Engi neering.

The stands of exanmi nation in the above subjects will be of
I nternedi'ate of Science or equival ent.
XXXXX
The nini num marks to be obtained for each paper is 40%

Not e:

A Forester/Deputy Ranger standing first in the fina
exam nation in the State Foresters\ 022 training school shall be
exenpted fromthe conditions regarding the Conpetitive
exam nations mentioned in Para 8. He should however possess the
m ni mum educat i onal qualification of SSLC.\024

13. Anot her relevant i.e. Cause 11 of the notification
reads as under:
\02311. Health Certificate and Service Certificate:-

The candi dates shall produce Medical Certificate

i ssued by a Medical Oficer not below the rank of
Cvil surgeon/ Chief Mdical Oficer of Health,
testifying the candi dates sound health and genera
physical fitness for rough out-door work in the Forest
Depar t ment .

Not es: - Physical |y handi capped candi dates are not
eligible to apply for this training course. —The
candi dat es hol di ng the post of foresters/Deputy
Rangers in the Kerala Governnent Service on a regular
basi s and who are approved probationers/Full nenbers
in the respective category shall submt the
application alongwith a service certificate show ng
the service particulars of the applicant in the form
appended. \ 024

14. As per this note, the candi dates who were approved
probationers / Full Menber of service in respective category
shall submit the application alongwith the service
certificate showing service particulars of the applicant inthe
form appended. The form al ready appended reads as under
\ 023SERVI CE CERTI FI CATE TO BE PRODUCED BY THE DEPARTMENTAL
CANDI DATES ALONGW TH THE APPLI CATI ON FOR FOREST RANGERS COURSE
2001- 2003.

1. Nane of candi date
2. Post now hel d
3 Scal e of pay and pay as on
the date of application
4. Department with circle :
5. Total Service in Forest Departnen




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

9

with details regarding posts held

scal e of pay, duration, etc.

6, St ate whet her a probationer/
Approved probationer/full menber:\024

15. Now reading of the form as nentioned above and al ongwi th
IltemNo. 6 of the formmakes it clear that the persons who were
eligible to apply for this test for undergoing Rangers
training at Dehradun mnust be either approved probationers/Ful
Menbers of the service. An approved probationer though has
not been defined in these rules but it has been defined in the
Keral a State Subordi nate Service Rules, 1958 Sub-Rul e 3 of
rule 2 defines \023Approved probationer\024 reads as under

\ 023Approved probationer\024 in a service, class or category
neans a nenber of that service, class or category who has
satisfactorily conpl eted his probation and awaits

appoi ntnent as a full nenber of such service, class or

cat egory.\ 024

16. A menber of a service has been defined in Cause 9 which
reads as under: -

\ 023Menber of a service\024 nmeans a person who has been appointed
to that service and who has not retired or resigned, been

renoved or di sm ssed, been substantively transferred or

reduced to another service, or been discharged otherw se than

for want of a vacancy. He may be a probationer, an approved
probationer or a full nmenber of that service.\024

17. In this |egal back-ground, the question now emerges is
whet her a person who has been selected is in fact approved
probati oner or not? As nentioned above, in order to becone the
approved probationer one has to undergo training. | f

appoi ntnent by direct recruitnent or by transfer 'shall be on
duty for the period of two years on duty w thin a continuous
period of three years and if permtted for a period of one year
on duty within a continuous period of 2 years. This |includes
the period of training, if any. In order to get
confirmation, one has to undergo certain required tests i.e. he
has to pass certain departnental tests as laid down in the

Rul es, thereafter he acquires an eligibility for the

confirmation. In case, he fails to pass the desired tests
as laid down in the rules, then he will not be eligible for
confirmation. The tests are provided in Rule 7, i.e., he has

to undergo clerical test conprising of papers nanely, Forest
Acts and Rules and Forest Code and Departnental Rules. After
conpl eting successfully these tests then al one he acquires the
eligibility to be confirmed on the post. In‘case he fail's
to pass then he cannot be confirmed on the post. The approved
probati oner as has been defined in the Rules of 1958 clearly
says that the approved probati oner neans the Menber of ' that
service or who has satisfactorily conpleted its probation and
awaits appointnent as a full nember of such service.
Therefore, in order to become an approved probationer it is
not sinple, one has to successfully pass all departnental
tests. The probation is of duration of two years out of three
years of continuous service and he should successfully pass
depart ment al test then of course, he can be eligible for
pronoti on and becone a nmenmber of service. As per the circular

i ssued by the KPSC, the persons eligible for tests are persons
ei ther who have conme on the category of approved probationer or
they are the nenber of the service. It is the admtted
position that the respondents were not appointed either as
approved probationer or as a nmenber of the service but they
were only probationers and permitted to appear in the

sel ection for undergoing Rangers\ 022 training at Dehradun by the
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Conmi ssi on. Therefore, the grievance of appellants was
genuine that these persons who were not eligible to appear in
the tests were pernmitted to appear on the basis of so call ed
certificate issued by the controlling authority. |In fact the
Public Service Commi ssion has justified their appearance on the
basis of so called certificates given by the Controlling
authority but that certificate which was issued by the
Controlling authority was not correct. The State of Kerala in
its affidavit in opposition has categorically stated that
certificate was wongly issued by controlling authority. But

| earned single Judge proceeded to decide the matter treating
that since they were probationers and there is no such provision
inthe Rules that for permtting to appear in the Public Service
Conmi ssion tests one has to be an approved probationer
Therefore, the | earned Single Judge held that the

probati oners were eligible to be included in the select |ist

on their successfully qualifying conpetitive test. W regret,
this approach was totally erroneous on the part of the |earned
Si ngl e Judge as well as of the Division Bench. The Public
Servi ce Comm ssi on once |laid down the eligibility being an
approved probationer or nenber of service, then each incunbent
has to fulfil that eligibility or otherwise he will not be
permtted to appear in that test. The task of selecting the
persons for training is entrusted to the Public Service

Conmi ssion as required under sub-Rule 2 of Rule 10 & the
Publ i c Service Commission |laid down the Condition of

eligibility, one has to abide by it. There cannot be any
departure fromthat. The Public Service Conmm ssion was conpetent
body to make the selection of persons for training and, then the
selection has to be nmade as per the condition in. the

adverti senent. It is not correct to say that since rules do
not say that only approved probationers and service nenbers
shall be eligible for test, therefore, condition laid down by
the Public Service Conmission is alien to Rules. The view taken
by the Courts below is absolutely erroneous. Once the
condition of selection is laid down - then all the candi dates have
to fulfil the same and no departure fromthat is possible. One
who | ays down the procedural sword then sane shall 'be slain by
that. Once a body has been entrusted the job of selection &

| ays down the criteria which is not contrary to the Rules; in
that case only eligible candidates should be selected as per
conditions |laid down by the selection body. The KPSC has | aid
down the eligibility that candidates should be approved
probati oners or menbers of service, which is not contrary to
Rul es, as Rules, nowhere lays to the contrary.

18. There appears to be a rationale behind it if incunbent
is only probationer & he is not confirmed on his failure to
qualify departnental tests then he has to be discharged from
service. |f the candidate successfully passes the
departnmental exami nation and vacancies are avail able then he
can strai ghtway be confirmed & on confirmation he becomes the

nmenber of the service. In case vacancies are not avail able
then after successfully passing of examination he wll be
treated as approved probationer. Once he is approved

probationer, it means that he has acquired eligibility to be
confirmed as soon as vacancies are available. But if one is not
a nenber of service or approved probationer then just because
he is probationer he cannot be considered for sending on the
training. Therefore, the idea behind that incunbent be a
menber of a service i.e. substantive or pernmanent or who has
acquired eligibility for being appointed as pernmanent nenber
shoul d be sent for training appears to be well founded. As the
State Exchequer has to spend nobney for training and they
cannot afford to spend noney on a person who is

probati oner/tenporary. There was a rationale behind this
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condition and is not inconsistent with Rul es. In this view of
the matter, the decision of |earned Single Judge and the

Di vi si on Bench cannot be sustai ned.

19. Qur attention was invited to the case of Jose Mthew who
is also respondent herein. He belongs to exenpted category from
the conpetitive test as he stood first in the forester training.
He need not to go for the conpetitive test because of the
Clause 8 of the Note of the advertisenent.

20. However, the conditions |aid down by the Public Service
Commi ssion in their advertisement have to be fulfilled by al
the candidates. As it is nore than apparent that the
respondents except Jose Mathew did not fulfil the condition
required in the advertisenent issued by the Public Service

Conmi ssion for sending the candidates for training at Dehradun
Therefore, their selection cannot be sustained. But they were
sent for training and they have undergone the training and
sufficient anmount has been spent on their training. But they
were not eligible to be sent for the training. It is declared
that they will not be entitled to avail benefit of their
training qua the petitioners/appellants. We all ow t hese
Appeal s and set aside the ~order of the H gh Court & hol d that
the selection of the respondents for sending them for training
was bad and that cannot be used in the service career vis a vis

the petitioners/appellants. However , the training undergone
by them cannot be withdrawn but they will not get the benefit of
it vis a vis the petitioners/appellants and this will not

permit themto have a march over the petitioners/appellants.
21. Al the appeals are accordingly allowed with no order as to
costs.




