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Punjab Sal es Tax Act, 1948-'S. 31- Constitutiona
validity of-Legislature. If could del egate power to

executive to add or delete anything in Schedules to the Act.
Wrds & Phrases "Taxable event" and "taxable person”-
Meani ng of .

HEADNOTE

Section 5(1) of the Punjab Sales Tax Act, 1948
authorises the State Government (to determine the 'rates of
tax payable on the taxable turnover of a dealer not
exceeding the linmt prescribed therein. Sub-section (2) |ays
down the principles governing the determination of the
taxabl e turnover. Schedule 'C of the Act refers to goods,
the turnover of which is subject to purchase tax. Section 31
of the Act which gives specific power to the State
CGovernment to anend Schedule 'C provides that after giving
by notification, not less than three nonths’ notice of its
intention so to do the State Government nmay add to or delete
from Schedule ' C any goods and thereupon Schedule ' C shal
be deemed to be anended accordingly.

By a notification dated January 15, 1968 the State
CGovernment added in Schedule 'C, "paddy" and "rice" as
items on which purchase tax could be levied. As a‘result of
this notification turnover relating to the purchase of paddy
and rice became exigible to purchase tax in the hands of the
purchasers with effect fromthat date

The appellants who are dealers in paddy, buy paddy in
the first instance and sell rice after converting paddy into
rice. They filed wit petitions in the Hgh Court
guestioning the wvalidity of s.31 of the Act and the
notification issued thereunder and their liability to
payment of purchase tax. The Hi gh Court dismssed the wit
petitions.

In appeal to this Court it was contended that s. 31 of
the Act which authorised the State Governnment to vary
Schedule 'C by adding certain goods whose turnover was not
liable to paynment of sales tax earlier, suffered fromthe
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vi ce of excessive del egation of |egislative power.

Di sm ssing the appeal s,

N

HELD: 1(a) The delegation of power to the State
Covernment to determ ne whet her any class of goods shoul d be
i ncluded or excluded from Schedule 'C to the Act cannot be
consi dered as unconstitutional. [967(F

(b) The <case in so far as s. 31 of the Act which is an
integral part of a single enactnent and which authorises the
State CGovernment to anend Schedule 'C to the Act cannot be
different fromthe case which was dealt
953
with by the Constitution Bench, in Pt. Banarsi Das Bhanot v.
State of MP., [1959] SCR 427. If it is pernissible for the
Legi slature to authorise the State Governnent to convert tax
free goods into taxable ones, there is hardly any
justification for ~holding that. the State CGovernnent cannot
be entrusted with the power to include goods in Schedule 'C
nmaki ng their purchase turnover taxable. [968 D F]

(c) 1tis well established that the del egati on of power
by the Ilegislature to a local authority or to the executive
CGovernment to vary or nodify an existing | aw woul d not be
unconstitutional so | ong as such del egati on does not involve
the abdication of° essential legislative power by the
| egi sl ature. Such /del egations of |egislative powers have
been upheld by this Court on several varied and diverse
grounds such as the scheme and policy of the statute under
which the power is del egated, the presence of guidelines in
the statute regarding the exercise of del egated power, the
lack of time for the legislature to nake ~provision wth
regard to all the details involved in the adm nistration of
law, the incapacity of the legislature to foresee future
events, the nature of the subject nmatter of the legislation
and the nature of the donee of power etc. Even in matters
relating to taxation laws, it has been consistently held
that the legislature can del egate the power to fix rates of
tax provided there are necessary guidelines regardi ng such
fixation on the ground that in a nodern society, taxation is
one of the methods by which economic and social goals of
State can be achieved and the power to tax should be
flexible and capable of being easily altered to neet the
exi gencies of circunstances. Such del egation has been held
to be not anpunting to delegation of essential |egislative
function. [959A-D

Pt. Banarsi Das Bhanot v. State of MP. & Os., [1959]
SCR 427; Municipal Corp. of Delhi v. Birla Cotton, “Spinning
and Weavi ng MIls, Delhi & Anr., [1968] 3 SCR 251;
Corporation of Calcutta & Anr. v. The Liberty C nema, [1965]
2 SCR 477; Sita Ram Bi shanbar Dayal & Os. v. State of U P.
JUDGVENT:

State of UP & Anr. etc., etc. [1973] 2 SCR 502; referred
to.

2(a) The argument that even though s. 31 was not
unconstitutional the notification was not enforceable
against the appellants has no force. |In Pt. Banarsi Das
Bhanot v. State of MP. it has been held that it is open to
the Legislature to delegate the power to wthdraw the
exenption which has been given by the Legislature in respect
of certain transactions specified in the Act under
consideration in that case. It cannot be said that the
principal object of the Act is to encourage nanufacturing
industry. The Act is a fiscal legislation and its object is
to collect revenue for the purpose of neeting the
expenditure of the Governnment. It is true that while |evying
tax under the Act, the Legislature nay grant exenptions in
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certain cases and may decline to grant exenption in other
The question whether such exenption should be given or not
is only incidental or ancillary to the principal object
viz., the object of levying tax for the purpose of
collecting revenue. It cannot be said that when certain
goods are sold in favour of a manufacturer, the seller is
al ways entitled to deduct such sales turnover fromthe gross
turnover. He can do so only when such goods are specified in
the certificate of registration obtained by the purchaser
and they are used by himin the

954

manufacture in the State of any goods other than goods
declared tax free under \'s. 6 of the Act for sale in the
State. Transactions in paddy cannot be considered as having
been generally exenpted from paynent of tax under the Act.
Section 5(2)(a)(ii) of the Act grants exenption from paynent
of sales tax on the turnover - of goods sold in favour of a
manuf acturer under the circunstances nmentioned therein only
to the seller and not to the buyer even though indirectly
the buyer may be benefited thereby. [970A-F]

(b) The terns "taxable goods", "taxable event" and
"taxabl e person" are three distinct concepts. In the instant
case the "taxable event" .is the purchase of paddy and not
its sale which alone attracts s. 5(2)(ii) of the Act.
"Taxabl e person" i.e. the person liable to pay tax is the
purchaser and not the seller. The appel l'ants cannot conplain
that any exenption granted to them by the Act has been taken
away. Even though the liability to pay purchase tax nmay be
on the appellants, it is boundto have repercssions on the
price at which they buy paddy and the price at which rice
manuf actured by them out of that paddy is sold by them The
tax payable under the Act being an indirect tax, the tax
burden would ordinarily fall on the consuner of rice and not
on any of the intermediaries includingthe appellants. The
i mpugned notification cannot therefore, be treated as one
i ssued against the policy of the statute. [970G H, 971A-B]

State of Tam| Nadu v. M (K Kandaswam, etc., etc.
[1976] 1 SCR 38; referred to.

&

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1028 of
1976.

Appeal by Special Leave fromthe Judgnent and Order
dated 8-3-1976 of the Punjab and Haryana Hi gh Court in G vi
Wit Petition No. 354/75.

AND
ClVIL APPEAL NOS. 1029-1032 OF 1976

Appeal s by Special Leave fromthe Judgnent and Order
dated 8-3-1976 of the Punjab & Haryana Hi gh Court “in C WP.
Nos. 564 and 582/75 and C.WP. Nos. 1988 and '2000/76
respectively.

AND
ClVIL APPEAL NO. 1033 OF 1976

Appeal by Special Leave fromthe Judgnent and Order
dated 31-5-1976 of the Punjab and Haryana Hi gh Court in C W
Petition No. 2580/ 76.

AND
ClVIL APPEAL NO. 1034 OF 1976

Appeal by Special Leave fromthe Judgnent and Order 10-
6-1976 of the Punjab & Haryana H gh Court in Cvil Wit
Petition No. 2890/ 76.

955
AND
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ClVIL APPEAL NO. 1035 OF 1976

Appeal by Special Leave fromthe Judgnent and Order
dated 28-6-1976 of the Punjab & Haryana Hi gh Court in G vi
Wit Jurisdiction No. 3216 of 1976.

M C. Bhandare, A. K Sen, (in CA 1029/76), Ms.
Sunanda Bhandare, A. N. Karkhanis, Mss Mlini Poduval and
G R Sethi (in CA 1031/76).

Soli J. Sorabjee, Addl. Sol. Genl. (In CA 1028/76),
Hardev Singh for the Respondents.

The Judgnent of the Court was delivered by

VENKATARAM AH, J.-In these appeal s by special |eave, we
are called wupon to pronounce on the validity of section 31
of the Punjab General Sales Tax Act, 1948 (hereinafter
referred to as '"the Act’);, the Notification dated the 13th
January, 1968 issued thereunder by the Governnent of Punjab
and the liability of* the appellants to pay purchase tax
under the Act in respect of <the turnover relating to the
pur chases of paddy made by them during the rel evant period.

The appellants are deal ers in paddy and engaged in the
busi ness of ~ nillers in the State of Punjab. They buy paddy
fromgrowers —or katcha adatias, convert it into rice and
sell rice. Mst of the rice nmanufactured by them is
purchased by the State CGovernnent under food procurenent
orders.

A brief history of the relevant provisions of the Act
is as foll ows: -

Under the Act as it was originally enacted, there was
no provision |levying tax on the -purchase turnover of the
goods dealt wth by a dealer as defined in the Act. The Act
was anended by Punjab Act No. 7 of 1958 which received the
assent of the Governor —on April 18, 1958 and the anending
Act cane into force at once. The amending Act brought about
the follow ng changes in the Act:-

In the long title of the Aect, after the word "sale",
the words "or purchase" were inserted.  Cause (d) of section
2 of the Act which defined the expression ’'dealer’ was
amended so as to bring within the scope of that expression a
person who purchased any goods in the course of trade or
busi ness. The turnover relating to purchases nmde by a
deal er subsequent to the conmencenent of the anending Act of
certain goods was made |liable to paynent of tax. The
956
word ' purchase’ was defined by clause (ff) of section 2
whi ch was introduced by the anending Act as foll ows:-

"2. (ff) ’purchase’ with all its granmatical or
cognat e expressions, nmeans the acquisition of goods other
than sugarcane, foodgrains, and pulses for wuse in the
manuf acture of goods for sale for cash or deferred paynent
or other valuable consideration otherwise than under a
nort gage, hypothecation, charge or pledge.".. (The rest of
the clause is not necessary for the purpose of these cases).

Section 4 of the Act was anended by inposing tax on
purchases al so subject to sections 5 and 6 of the Act. It
is, however, seen from clause (ff) of section 2 that the
purchase of foodgrains was not covered by the definition and
remai ned unaffected by the above anmendi ng Act.

The Act was further anended by Punjab Act No. 13 of
1959 which del eted the words "other than sugarcane,
foodgrai ns and pulses"” in clause (ff) of section 2. Section
6 of the Act was repealed and substituted by a new section
whi ch read as foll ows: -

"6. Tax free goods.-(1) No tax shall be payable on
the sale of goods specified in the first colum of Schedul e
C subject to the conditions and exceptions, if any, set out
in the corresponding entry in the second colum thereof and
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no deal er shall charge sales tax or purchase tax on the sale
or purchase, as the case nmay be, of goods which are declared
tax free fromtime to tinme under this section

(2) The State Governnent after gi vi ng by
notification not less than three nobnths’ notice of its
intention so to do may by like notification add to or delete
from Schedule B or Schedule C and thereupon Schedul e B or
Schedule C, as the case may be, shall be deened to be
amended accordinglly."

It is seen from the above provision that the turnover
relating to the sale of goods nentioned in the first colum
of Schedule 'C to the Act subject to the conditions and
exceptions, if any, set . out in the corresponding entry in
the second col um thereof was exenpted from paynent of tax.

By Punjab Act No. 24 of 1959, the above section 6 was
substituted by a new section which read as foll ows: -

"6. Tax free goods.-(1) No tax shall be payable on
the sale of goods specified in the first colum of Schedul e
B

957

subject to the conditions and exception, if any, set
out in the corresponding entry in the second col um thereof
and no dealer shall -charge sale tax on the sale of goods

which are declared tax-free fromtine to time under this
section.

(2) The State Gover nnent after gi vi ng by
notification not less than three nonths’ -notice of its
intention so to do, may by like notification add to or
del ete from Schedule B and thereupon Schedule B shall be
deened to be anended accordi ngly.”

By Punjab Act No. 18 of 1960, clause (ff) of section 2
of the Act which had undergone sone alteration when Punjab
Act No. 24 of 1959 came into force was substituted by a new
cl ause which read

"2. (ff) ’purchase’, with all its grammtical or
cognate expressions, means "t he acqui sition of goods
specified in Schedule C for cash or deferred paynent or
ot her val uable consi deration otherw se than “under a
nort gage, hypothecation, charge or pledge."

The effect of the said anendnent was that the turnover
relating to the purchase of goods nmentioned in Schedule ' C
to the Act becane liable to tax subject to the other
provi sions of the Act. Section 4 of the Act was al so anended
by the introduction of sub-section (2-A) providing that
notwi t hst andi ng anything contained in sub-sections (1) and
(2) of section 4 of the Act, no tax on the sale of any goods
should be levied if a tax on their purchase was payable
under the Act. Oiginally seven items of goods had  been
specified by the State Legislature in Schedule 'C to the
Act. By the Punjab GCeneral Sales Tax (Amendnent) Act, 1965
(Punjab Act No. 28 of 1965) section 31 was inserted in the
Act authorising the State Governnment to anend Schedule ' C .
It read as foll ows: -

"31. Power to anend Schedul e C-The State
Government, after giving by notification not |ess than three
nonths’ notice of its intention so to do, may by
notification add to, or delete from Schedule C any goods,
and thereupon Schedule C shall be deenmed to be anended
accordingly."

The words ’'three nonths’ in the above section were
substituted by 'twenty days’ by Punjab Act No. 7 of 1967.
958

In exercise of the power conferred by the above
provision, the State CGovernnent issued the Notification on
the 15th January, 1968 adding paddy and rice as itenms (8)
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and (9) in Schedule 'C. The result was that the turnover
relating to the purchase of paddy and rice becane exigible
to paynent of purchase tax under the Act in the hands of the
purchasers with effect from the 15th January, 1968.
Aggrieved by the said notification, the appellants who
becane |liable to paynment of purchase tax on the turnover
relating to the purchases of Paddy nade by them filed
petitions under Article 226 of the Constitution on the file
of the H gh Court of Punjab and Haryana questioning the
validity of section 31 of the Act, the Notification dated
the 15th January, 1968 issued thereunder and their liability
to paynent of purchase tax.

The principal contentions urged by the appellants
before the Hi gh Court were (1) that section 31 of the Act
whi ch authorised the State Government to amend Schedule ' C
to the Act by adding certain items nmaking the turnover

relating to their purchases liable to tax was void on the
ground ~t hat it suffered from the vice of excessive
del egation of | egi sl ative power and therefore the

notification issued thereunder was also void and (2) that
the appellants who were carrying on the business of
manuf acturers of rice could not be denied the benefit of
section 5(2) (a) (ii) of ~the Act which authorised the
deduction from the gross turnover the turnover relating to
the sales of paddy effected in their favour notw thstandi ng
the inclusion of paddy in Schedule 'C to the Act. The High
Court rejected both the contentions of  the appellants and
di smissed the wit petitions. Hence these ‘appeals under
Article 136 of the Constitution

In this Court also, the very sane contentions which
were urged before the H gh Court were urged in support of
the appeals with sone slight wvariations. The first
contention urged by M. M C. Bhandare, |earned counsel for
the appellants was that section 31 of the Act ' which
authorised the State Governnent-to vary Schedule 'C to the
Act by adding certain goods whose turnover was not liable to
paynment of sales tax before suffered from the /vice of
excessive del egation of legislative power and in the
alternative he subnmitted that even.if the said provision was
otherwise valid, it could not be ‘interpreted as including
within its scope the power to issue.a notification which
woul d run counter to the express |legislative policy of the
Act contained in section 5(2) (a) (ii) thereof which had
been enacted with the avowed purpose of giving assistance to
manuf acturing industries.
959

A review of the decisions of this Court to sonme of
which we wll presently refer shows that the del egation of
power by the legislature to a local authority  or to the
Executive Government to vary or nodify an existing law woul d
not be wunconstitutional so |long as such del egati on does not
i nvol ve the abdication of essential |egislative power by the
| egi sl ature. Such del egations of |egislative power have been
upheld by this Court on several varied and diverse grounds
such as the schene and policy of the statute under which the
power is delegated, the presence of guidelines in the
statute regarding the exercise of del egated power, the |ack
of time for the Legislature to nmake provision with regard to
all the details involved in the adm nistration of the |aw,
the incapacity of the Legislature to foresee all future
events, the nature of the subject matter of |egislation and
the nature of the donee of power etc. Even in natters
relating to taxation law, it has been consistently held that
the Legislature can delegate the power to fix rates of tax
provided there are necessary guidelines regarding such
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fixation on the ground that in a nodern society, taxation is
one of the methods by which econom ¢ and social goals of the
State can be achieved and the power to tax, therefore,
should be a flexible power and capable of being easily
altered to meet the exigencies of circumstances. Such
del egation has been held to be not anbunting to del egation
of essential |egislative function

In Powell v. Appollo Candle Conpany Limted(1l) the
Judicial Committee of the Privy Council was called upon to
deci de whether section 133 of the Customs Regul ation Act of
1879 of New South Wales which conferred the power on the
CGovernor to inpose tax on certain articles of inport was an
unconstitutional del egation of legislative powers. In
holding that it was not unconstitutional, the Privy Counci
observed

"It is argued that the tax in question has been
i nposed by the Governor and not by the Legislature who al one
had power  to inpose -it. But the duties |evied under the
Order-in-Council are really levied by the authority of the
Act under whi ch the Order is - issued. The Legislature has not
parted with its perfect _control over the Governor, and has
the power, of course, ~at any nonent, of wthdrawing or
altering the power which they have entrusted to him In
these circunstances, their Lordships are of opinion that the
judgnent of the Supreme Court was wong in declar-

960

ing Section 133 of the Custons Regul ation Act of 1879
to be beyond the power of the Legislature.”

In J. W Hanpton Jr. & Conpany v. United States(1l) the
validity of the action of the President to nake changes in
the rates provided in the Tariff Act, 1922 under the power
del egated by the Congress arose for consideration. That was
chal | enged as a forbidden del egation of |egislative power to
executive authority. The challenge was  negatived by the
Suprenme Court of the United States -on the ground that the
Congress had laid dowmn by legislative act an intelligible
principle to which the person authorised to fix the rate of
custons duties on inmported merchandi se was to conform

The principle enunciated in the above two decisi ons has
been substantially adopted and foll owed by this Court in two
cases-(1) Pandit Banarsi Das Bhanot v. The State of Madhya
Pradesh & Ors. (2) and (2) Minicipal Corporation of Del hi v.
Birla Cotton, Spinning and Weaving MIls, Delhi & Anr.(3) to
whi ch we shall refer hereafter.

In Raj nar ai n Si ngh V. The Chai r.man, Pat na
Admini stration Committee, Patna and Another(4) where an
earnest attenpt was nade to anal yse and expl ain the judgnent
of this Court in re. The Del hi Laws Act, 1912(5). Bose, J.
after referring in detail to the observations nade by the
| earned Judges in the latter case observed at page 301;-

“I'n our opinion, the ngjority view was that an
executive authority can be authorised to nodify ‘either
existing or future laws but not in any essential feature.
Exactly what constitutes an essential feature cannot  be
enunciated in general terns, and there was sonme di vergence
of view about this in the former case, but this nuchis
clear from the opinions set out above: it cannot include a
change of policy."

In Pandit Banarsi Das Bhanot v. The State of Mdhya
Pradesh & O's. (supra) where this Court was called upon to
deci de whether section 6(2) of the C. P. and Berar Sal es Tax
Act, 1947 which authorised the State Governnment after giving
by notification not less than one nonth's notice of its
intention so to do by a notification
961
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after the expiry of the period of notice nentioned in the
first notification to anend Schedule Il to that Act was
constitutional, it was held that it was not unconstitutiona

for the Legislature to leave it to the executive to
determ ne details relating to the working of the taxation
| aws, such as the selection of persons on whomthe tax was
to be laid, the rates at which it was to be charged in
respect of different classes of goods and the |ike and that
the power conferred on the State Governnent by section 6(2)
of that Act to anend the Schedule relating to exenption was
in consonance with the accepted legislative practice
relating to the topic. In that connection at page 435, this
Court observed:

"Now, the authorities are clear that it is not
unconstitutional for the legislature to leave it to the
executive to determne details relating to the working of
taxation |l aws, such as the selection of persons on whomthe
tax is to be laid, the rates at which it is to be charged in
respect of different classes of goods, and the like."

The next case to which reference nmay be nmade is
Corporation of Calcutta & Anr. v. ~The Liberty G nema(1)
where the majority upheld the fixaion of a tax on cinem
shows by the Corporation of Calcutta even though the
Cal cutta Municipal Act of 1951 prescribed no limts to which
the tax could go.  In‘that case, reliance was placed on the
case of Pandit Banarsi Das Bhanot v. The State of Madhya
Pradesh & Os. (supra) and it was hel'd that the fixation of
rate of tax could be left to a non-1egislative body provided
the Legislature gave necessary -guidance for such fixation.
This Court in that <case found  guidance .in the various
provisions of the statute including the fact that the body
whi ch had been authorised to levy the rate was a municipa
body whose fiscal requirenments were restricted by the nature
and area of its jurisdiction.

In Municipal Corporation of Delhi v. Birla Cotton,
Spi nning and Weaving Ml s, Del hi & Anr. (supra)
Hi dayatullah, J. (as he then was) uphol ding the inmposition
of a tax by the Delhi Minicipal Corporation in exercise of
the power granted to it under the Del hi© Minicipa
Corporation Act 66 of 1957 observed at page 287 as follows: -

"The doctrine that Parliament cannot delegate its
powers, therefore, nust be wunderstood inalimted way. It
only nmeans that the | egislature nmust not efface itself but
962

nmust give the legislative sanction to the inposition of
the tax and rmust keep the control in its own hands. There is
no specific provisionin the Constitution which says that
the Parlianment cannot del egate to certain speci fied

instrunentalities the power to effectuate its own will. The
guestion always is whether the legislative wll has ' been
exercised or not. Once it is established “that the

legislature itself has willed that a particular thing be
done and has nerely left the execution of it to a chosen
instrumentality (provided that it has not parted withits
control) there can be no question of excessive del egation

If the del egate acts contrary to the wshes of the
| egislature the legislature can undo what the del egate has
done. "

In Devi Das Gopal Krishnan & Ors. v. State of Punjab &
Os.(1) the validity of section 5 of the Act (as originally
enact ed) which conferred on the Governnent power to |evy tax
at such rates as the Government mght fix arose for
consideration. This Court held that such conferment of power
on the Governnment to levy tax at the rates deternined by it
wi thout any statutory limtation or guidance was void. This
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Court, however, held that after section 5 was anended by
Punjab Act No. 19 of 1952 by inposing the restriction that
the rates determined by the State Government should not
exceed two paise in a rupee was valid as the Legislature had
del egated the power to the Governnent to determ ne the rates
subject to the restriction nentioned above. In the course of
the above decision, Subba Rao, CJ., dealing with the
decision of this Court in Corporation of Calcutta v. Liberty
C nenma (supra) observed:

“I'f this decision is an authority for the position
that the Legislature can delegate its power to a statutory
authority to levy taxes and fix the rates in regard thereto,
it is equally an authority for the position that the said
statute to be valid nust . give a guidance to the said
authority for fixing the said rates and that gui dance cannot
be judged by stereotyped rules but would depend upon the
provisions of a particular Act. To that extent this judgnent
is binding on us. But we cannot go further and hold, as the
| earned counsel for the respondents asked us to do, that
whenever ‘a statute defines the purpose or purposes for which
a statutory authority is constituted and enpowers it to |evy
a tax a that statute necessarily contains a guidance to fix
the rates: it depends upon the provisions of each statute."
963

In Sita Ram Bi shanbher Dayal & Os. v. State of U P. &
Os.(1) the validity of section 3D(1) of the U P. Sal es Tax
Act, 1948 which authorised the levy of a tax-on the turnover
of first purchases nade by a dealer or through a dealer
acting as a purchasing agent in respect of ' such goods or
cl ass of goods, and at such rates, not exceeding two paise
per rupee in the case of foodgrains, including cereals and
pul ses, and five paise per rupee in the case of other goods
and with effect from such date, as my, fromtinme to tine,
be notified by the State Government in that behalf was
guesti oned on the ground that the del egati on of power to the
State CGovernnent to determ ne the goods or class of goods
whose purchase turnover would be liable to tax and the rates
of purchase tax subject to the restriction inposed in that
regard by that section suffered fromthe vice of excessive
del egation. Repelling the above contention and upholding the
sai d provision, Hegde, J. speaking for the Court observed
thus: -

"It is true that the power to fix the rate of a
tax is a legislative power but if the |legislature lays down
the legislative pol i cy and provi des t he necessary
gui del i nes, that power can be delegated to the executive.
Though a tax is levied primarily for the purpose of
gat hering revenue, in selecting the objects to be taxed and
in determining the rate of tax, various econom c and socia
aspects, such as t he avai lability of t he goods,
admini strative convenience, the extent of evasion, the
i mpact of tax levied on the various sections of the society
etc. have to be considered. In a nodern society taxation is
an instrunment of planning. It can be used to achieve the
econom ¢ and social goals of the State. For that reason the
power to tax nust be a fexible power. It must be capabl e of
bei ng nodul ated to neet the exigencies of the situation. In
a Cabinet formof Government, the executive is expected to
refect the views of the legislatures. In fact in nost
matters it gives the lead to the legislature. However, much
one mght deplore the "New Despotisni of the executive, the
very conplexity of the nodern society and the demand it
makes on its Governnent have set in notion forces which have
made it absolutely necessary for the |l egislatures to entrust
nore and nore powers to the executive. Textbook doctrines
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evolved in the 19th Century have becone out of date. Present
position as regards del egati on of |egislative power
964

may not be ideal, but in the absence of any better
alternative, there is no escape from it. The |egislatures
have neither the time, nor the required detail ed informtion
nor even the nobility to deal in detail with the innunerable
problens arising tinme and again. In certain natters they can
only lay down the policy and guidelines in as clear a nmanner
as possible."

When the validity of section 3-D of U P. Sales Tax Act,
1948 was again challenged before this Court in Hra La
Rattan Lal etc. etc., v. State of UP. & Anr. etc., etc.(1)
on the very sane ground, it was again upheld by this Court
with the foll owi ng observations: -

"The only remai ning contention is that the
del egation nade to the executive under s. 3-D is an
excessive del egation. It is true that the |egislature cannot
del egate its legislative functions to any other body. But
subject to that qualification, it.is pernmssible for the
| egi slature to del egate the power to select the persons on
whom the tax is to be levied or the goods or the
transactions on which the “tax is to be levied. In the Act,
under s. 3 the legislature has sought to inpose nulti-point
tax on all sales /and purchases. After having done that it
has gi ven power to the executive, a high authority and which
is presuned to | command the mjority support in the
legislature, to select for special treatnment  dealings in
certain class of goods. In the very nature of things, it is
i mpossible for the legislature to enunerate goods, dealings
in which Sales tax or purchase tax shoul d be inposed. It is
al so inmpossible for the legislature to select the goods
which should be subjected to a single point sales or
purchase tax. Before making such sel ections several  aspects
such as the inpact of the levy on the society, econonic
consequences and the adm nistrative convenience will have to
be considered. These factors nay change fromtine to tine.
Hence in the very nature of things, these details have got
to be left to the executive."

We shall now proceed to exanmine the validity of section
31 of the Act in the light of the decisions referred to
above. The expression 'dealer’ is defined in section 2(d) of
the Act as "any person including a Departnent of Governnment
who in the normal course of trade sells or purchases any
goods, in the State of Punjab." Section 2(ff) of the
965
Act defines the expression ’'purchase’ as "acquisition of
goods specified in Schedule 'C for cash or deferred
paynment." The word 'sale’ is defined in section 2(h) of the
Act as neaning "any transfer of property in goods other than
goods specified in Schedule 'C for cash or < deferred
paynment." Sub-section (1) of section 4 of the Act which is
the charging section provides that "subject to the
provisions of sections 5 and 6, every dealer (except one
deal i ng exclusively in goods declared tax-free under section
(6) whose gross turnover during the year imediately
precedi ng the comencenent of the Act exceeded the taxable
guantum shall be liable to pay tax under the Act on al
sales effected after the coming into force of the Act and
purchases nade after the commencenent of East Punjab Genera
Sal es Tax (Anmendnent) Act, 1958." Section 5(1) of the Act
authorises the State CGovernment to determine the rates of
tax payable on the taxable turnover of a dealer not
exceeding the [linmit prescribed therein. Subsection (2) of
section 5 of the Act |ays down the principles governing the
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determ nation of "taxable turnover". During the relevant
peri od, sub-section (2) of section 5 of the Act read as
follows : -

"5. (2) In this Act the expression "taxable
turnover" means that part of a dealer’s gross turnover
during any period which remains after deducting therefrom

(a) his turnover during that period on-

(i) the sale of goods declared tax-free
under section 6;

(ii) sales to a registered dealer of goods
other than sales of goods liable to tax at the first stage
under sub-section (1-A); declared by him in a prescribed
formas being intended for resale in the State of Punjab or
sale in the course of inter-State trade or comerce or sale
in the course of export of  goods out of the territory of
India, or of goods specified in his certificate of
registration or use by “himin the manufacture in Punjab of
any goods, other than goods declared tax-free under section
6, for sale in Punjab and on sales to a registered deal er of
contai ners or other naterials for the packing of such goods:

Provided that in case of such sales, a
declaration duly filled up and signed by the registered
deal er
966

to” whom the goods are sol d and
containing prescribed particulars on a prescribed form
obtained from the prescribed authority is furnished by the
deal er who sells the goods:

(i) ..

(iii).. L AL

(iv) sales to any undert aki ng suppl yi ng
el ectrical energy to the public under a |icence or sanction
granted or deened to have been granted under the ' Indian
Electricity Act, 1910, of goods for use by it 'in the
generation or distribution of such energy;

(v) sales or purchases of goods falling
under section 29;

(vi) the purchase of goods which are sold not
later than six nmonts after the close of the year, to a
regi stered dealer, or in the course of inter State trade or
conmerce, or in the course of export out of the territory of
I ndi a;

Provided that in the case of such a sale to a
regi stered deal er, a declaration, in the prescribed formand
duly filled up and signed by the registered dealer to whom
the goods are soid, is furnished by the ‘dealer claimng
deducti on.

(vii)Such other sales or purchases as may be
prescri bed;

(b) the anpbunt of sales tax included in the gross
turnover."

Section 6 of the Act during the rel evant period read as
substituted by Punj ab Act No. 24 of 1959 wth the
nodification made by Punjab Act No. 7 of 1967 which
substituted the words "twenty days"” in the place of "three
nont hs" in sub-section (2) thereof.

Schedule "A" to the Act specified certain goods which
were considered as luxury goods for purposes of |levy of tax
at the rates prescribed by the State CGovernnent under the
first proviso to section 5(1), Schedule 'B to the Act
referred to the itens of goods which were treated as tax-
free goods wunder section 6 and Schedule 'C during the
rel evant period referred to the goods the turnover of which
was subject to purchase tax. The State Government was
however, given power to amend all the three Schedul es.
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It is seen from the provisions of the Act referred to
above that the Legislature while directing that the tax
shall be levied on the turnover of sales and purchases of
goods under section 4 left the rates of tax payable to be
determ ned by the State CGovernnment under section 5(1) of the
Act  subj ect to the limts prescribed t herein. The
Legi slature after specifying the goods which should be
treated as |luxury goods, tax-free goods and goods whose
purchase turnover is liable to tax in Schedule 'A, Schedul e
"B’ and Schcdule 'C respectively has del egated the power to
the State Government to anmend Schedule A under the first
proviso to sub-section (1) of section 5, Schedule 'B under
sub-section (2) of section 6 and Schedule 'C under section
31 of the Act. In each of these cases, the State Covernment
can nake the anendnment only after giving previous publicity
toits intention to do so thus giving an opportunity to
interested parties to nake representations, if any. In the
case of a ‘denocratic Governnent, this itself acts as a check
on arbitrary exercise of ~power. At this stage it is
necessary to refer to sub-section (2A) of section 4 of the
Act and that provides that notwi thstandi ng anyt hi ng
contained in sub-sections (1) and (2) of section 4, no tax
on the sale of any goods shall be levied if a tax on their
purchase is payable under the Act. The Act also contains the
machi nery for assessnent and collection of tax. It follows
fromthe scheme of the Act that no tax is payable on the
sal e of goods specified in the first colum of Schedule 'B
subject to the conditions and exceptions, if any, set out in
the corresponding entryin the second colum, thereof and no
deal er shall charge sales tax on the sal e of goods which are
declared tax-free. In so far as goods-included in Schedul e
"C to the Act are concerned, tax can be levied only on
their purchase turnover. In the case of all other goods, tax
is levied on their sales turnover subject to section 5 and
ot her provisions of the Act. Wen the State Governnment in
exercise of its power under section 6(2) of the Act del etes
any goods from Schedule "B, they cease to be tax-free goods
and their sales turnover would becone liable to payment of
tax. Wen the State Government in  exercise-of its power
under section 31 of the Act includes any goods in Schedule
"C, their sales turnover would beconme exenpt from paynent
of tax but their purchase turnover would becone liable for
paynment of tax. W are of the view that the del egati on of
power to the State CGovernment to determ ne whether any class
of goods shoul d be included or excluded from Schedule 'C to
the Act cannot be considered as unconstitutional in view of
the decisions of this Court referred to above and in
particular the decision in Pandit Banarsi Das Bhanot v. The
State of Madhya Pradesh & Ors. (supra) where section 6(2) of
the Central Provinces and Berar Sales Tax Act, 1947 corres-
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ponding to section 6(2) of the Act was upheld by a
Constitution Bench of this Court. The Constitution Bench
while rejecting the challenge of section 6(2) observed
t hus: -

"The contention of the appel  ant t hat t he
notification in question is wultra vires nust, in our
opi nion, fail on another ground. The basic assunption on
which the argument of the appellant proceeds is that the
power to amend the Schedule conferred on the Governnent
under s. 6(2) is wholly independent of the grant of
exenption under s. 6(1) of the Act, and that in consequence,
while an exenption under s. 6(1) would stand, an amendnent
thereof by a notification wunder s. 6(2) mght be bad. But
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that, in our opinion, is not the correct interpretation of
the section. The two sub-sections together form integra
parts of a single enactnent, the object of which is to grant
exenption fromtaxation in respect of such goods and to such
extent as may from tine to tine be determned by the State
CGovernment. Section 6(1), therefore, cannot have an
operation independent of s. 6(2), and an exenption granted
thereunder is conditional and subject to any nodification

that m ght be issued under s. 6(2). In this view, the
i mpugned notification is intra vires and not open to
chal | enge. "

W are of the viewthat the case in so far as section
31 of the Act which is also an integral part of a single
enact ment and whi ch authorises the State Governnent to amend
Schedule "C to the Act cannot be different fromthe case
which was dealt with by the  Constitution Bench. |If it is
perm ssible for the Legislature to authorise the State
CGovernment to convert tax free goods into taxable ones,
there is hardly any justification for holding that the State
Covernment cannot- be entrusted w th the power to include
goods in Schedule 'C ~nmaking their purchase turnover
t axabl e.

It was, however, argued by M. M C. Bhandare that in
the instant case, the inclusion of paddy in Schedule 'C to
the Act was against the policy wunderlying the Act and,
therefore, even though section 31 of “the Act nmight be
constitutionally valid, the notification issued by the State
CGovernment directing' inclusion of ~paddy in Schedule 'C
shoul d be held to be outside the scope of section 31 of the
Act. In other words, he contended that having regard to the
schene of the Act, it was necessary for us to read section
31 of the Act as not delegating the power to the State
CGovernment to include paddy in Schedule 'C to the Act. The
argunent of the | earned counsel was that the appellants were
pur chasi ng paddy either fromagricul -
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turists who had grown it on their land or from Kkatcha
adatias for pur poses of manufacture of rice in the
circunstances nentioned in section 5(2) (a) (ii) of the Act.
In either case no sales tax was being levied on the turnover
relating to the sales in their favour by reason of item39
of Schedule 'B to the Act which declared that agricul tura

or horticultural produce sold by a person or a nenber of his
famly grown by hinmself or grown on any land in which he has
an interest whether as owner or usufructuary nortgage tenant
or otherwise were tax free goods or of sub-clause (ii) of
clause (a) of sub-section (2) of section 5 of the Act which
required the turnover relating to sales to a registered
deal er of goods specified in his certificate of registration
for use by him in the manufacture in Punjab of any goods
ot her than goods declared tax-free under section 6 for sale
in Punjab to be deducted from the gross turnover of any
dealer in order to arrive at ’'taxable turnover’. |t was
argued that the tax payable under the Act was an indirect
tax and since no sales tax was leviable, the appellants
could purchase paddy before the issue of the inpugned
notification without being saddled with the liability of
payment  of sal es tax. The policy wunderlying section
5(2)(a)(ii) of the Act was that manufacturers of goods
specified in the certificate of registration obtained by
them should be able to acquire raw material for their
i ndustry without incurring the extra liability of sales tax.
Thi s exenption which the appellants were enjoying was taken
away indirectly by the State Government by including paddy
in Schedule 'C to the Act resulting in the inposition of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 15

purchase tax in respect of its turnover on them Relying
upon the decision of the Hgh Court of Mdras in Syed
Mohamed & Co. v. The State of Madras(l) it was argued that
sales tax was in effect tax on the transaction of sale of
goods by one person to another and that it was unreasonabl e
to assune that the Legislature contenplated different
categories of transactions dependi ng upon the point at which
the tax was levied. |In support of this contention, our
attention was also drawn to the observati on made at page 571
in Devi Das Gopal Krishnan & Ors. v. State of Punjab & O's.
(supra) and in State of Assam v. Ramesh Chandra Dey &
Os.(2). The |learned counsel for the appellants contended
that since the exenption from paynent of sales tax accorded
by the Legislature under’ item 39 of Schedule 'B and under
section 5(2) (a) (ii) ~of the Act was in respect of the
transaction of sale, it was not open to the Executive
CGovernment to take away the exenption by including paddy in
Schedule "C and since such inclusion was contrary to the
express policy of the statute, section 31 of the Act nust be
so interpreted as not del egating the power to
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i ncl ude paddy purchased by the appellants in Schedule 'C .
We are, therefore asked to hold that even though section 31
was not unconstitutional, the notification was not
enf orceabl e agai nst the appellants. The above argunent is no
doubt quite attractive but we do not find any substance in
it since it overlooks the decision of the Constitution Bench
of this Court in Pandit Banarasi Das Bhanot v. The State of
Madhya Pradesh & Ors. (supra) where it has been held that it
is open to the Legislature to delegate the power to withdraw
the exenption which has been given by the Legislature in
respect of certain transactions specified in Schedule Il to
the C.P. and Berar Sales Tax Act, 1947. Moreover it cannot
be said that the principal object of the Act is to encourage
manuf acturing industry. The Act-is afiscal |egislation and
its object is to collect revenue for the purpose of meeting
the expenditure of the Governnent. It is no doubt true that
while levying tax under the Act, the Legislature may grant
exenptions in certain cases and may decline to  grant
exenptions in other cases. The question whether such
exenption should be given or not is only incidental _or
ancillary to the principal object viz. the object of |evying
tax for the purpose of collecting revenue. It cannot al so be
said that when certain goods are sold in favour  of
manufacturer, the seller is always entitled to deduct such
sales turnover fromthe gross turnover. He can do so only
when such goods are specified in the certificate of
regi stration obtained by the purchaser and they are used by
himin the manufacture in Punjab of any goods other than
goods declared tax-free under section 6 of the Act for sale
in Punjab. Transaction in paddy cannot, therefore, be
consi dered as having been generally exenpted from paynent of
tax under the Act. It is alsoto be seen that section
5(2)(a)(ii) of the Act grants exenption from payment - of
sales tax on the turnover of goods sold in favour of a
manuf acturer under the circunstances nmentioned therein only
to the seller and not to the buyer even though indirectly
the buyer rmay be benefited thereby. If the observati on nmade
by this Court in State of Tanmil Nadu v. M K Kandaswam

etc., etc.(1) that 'taxable goods’, ’'taxable event’ and
"taxabl e person’ are three distinct concepts is borne in
mnd, there wll be no room for any confusion. |In the

i nstant case, the taxable event is the purchase of paddy and
not its sale which alone attracts section 5(2) (a) (ii) of
the Act and taxble person, that is person |liable to pay tax,
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is the purchaser and not the seller. The appellants cannot,
therefore, conplain that any exenption granted to them by
the Act has been taken away. Even though the liability to
pay purchase tax nay be on appellants, it is bound to have
repercussions on the price at which they buy paddy and
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the price at which rice manufactured by them out of that
paddy is sold by them The tax payable under the Act
adnmttedly being an indirect tax the tax burden would
ordinarily fall on the consuner of rice and not on any of
the intermediaries including the appellants. The inpugned
notification cannot, therefore, be treated as one issued
agai nst the policy of the statute.

In view of the foregoing, we hold that section 31 of
the Act and the Notificationissued thereunder do not suffer
fromthe vice of excessive delegation of |egislative power.

W may at this stage refer to one other subsidiary
argument urged on behalf of the appellants. It is argued
that because paddy and rice are not different kinds of goods
but one ‘and the sane, inclusion of both paddy and rice in
Schedule *C to the Act would anpunt to inposition of double
taxation under the Act. Thereis no merit in this contention
al so because the assunption that paddy and rice are one and
the same is erroneous. In Ganesh Trading Co., Karnal .
State of Haryana & Anr. arising under the Act, this Court
has held that although rice is produced out of paddy, it is
not true to say that paddy continuedto be paddy even after
dehusking; that rice and paddy are two different things in
ordinary parlance and therefore, when paddy is dehusked and
rice produced, there.is a change in the .identity of the
goods. The above decision follows the principle enunciated
by this Court in State of Punjab v. Chandu Lal Kishori La
in which it was held that cotton seeds when separated from
cotton constituted distinct comrercial goods different from
cotton. The above contention has, therefore, to be rejected.

In the result these appeals fail and they are
di sm ssed. The parties shall, however, bear their own costs.
N. K. A Appeal s di snm ssed
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