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Versus

SEVERN TRENT WATER
PURI FI CATI ON, | NC. Co Respondent

C. K. Thakker, J.
1. Leave granted.

2. Bot h t hese appeal s have been
instituted agalnst conmon judgrment and order
passed by the Division Bench of the H gh Court
of Judi cature at Bonbay (Original Side) dated
February 20/21, 2006 in Appeal Nos. 449-450 of
2005 in Conpany Petition No. 857 of 2004.

Fi rst appeal has been filed by Severn Trent
Water Purification Inc. while the second appeal
is filed by Chloro Controls (India) Pvt. Ltd.

3. The facts giving rise to the present
appeals, in brief as noted by the D vision
Bench of the High Court are as foll ows.

4, Severn Trent Water Purification Inc.
USA (hereinafter referred to as "Severn Trent")
filed a petition for winding up the Capita
Controls (India) Private Limted (hereinafter
referred to as 'the Conpany’) on just and
equi t abl e grounds under Section 433(f) of the
Conpani es Act, 1956 (hereinafter referred to as
"the Act’). The | earned Conpany Judge by his
order dated 21st April 2005 admitted the
conpany petition. Aggrieved thereby two appeal s
cane to be filed. One appeal (Appeal No. 449 of
2005) was filed by Chloro Controls (India)
Private Limted, which has 50% sharehol ding in
the conpany and the other appeal (Appeal No.
450 of 2005) was filed by the Conpany. As both
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the appeal s arose out of one and the sane order
passed by the Conpany Court, the appeals were
heard toget her and deci ded by a conmon
j udgrent .

The petitioner set up the case in the
pet|t|on for w nding up of the Conpany thus:
(i) Severn Trent is a Corporation organized
and exi sting under the laws of the State
of Pennsylvania, USA having its office
and pl ace of business at 3000 Advance
Lane, Col mar, Pennsylvania 18915, USA.

(ii) Severn Trent was fornerly known as
Capital Controls (Del aware) Conpany,

I nc.

(iii) In or about 1990, Severn Trent’s group

acqui red Capital Controls Company, Inc.
and subsequently the nane of Capita
Controls Conpany, Inc.” was changed to
Severn Trent Water Purification, Inc.
with effect from1st April, 2002.

(iv) On March 31, 2003, Capital Controls
(Del awar e) Company | nc. anal ganated with
and nerged into Severn Trent and
pursuant to the nerger agreenent,

Capital Controls (Del aware) Conpany,

Inc. went out of existence.

(v) Ref erence to Severn Trent includes
reference to the Capital Controls
Conpany, Inc. as well ‘as Capita

Control s (Del aware) Conpany, lnc. and,
therefore, Severn Trent in its present
nane is entitled to the rights and
benefits of the Capital Controls

(Del awar e) Company, Inc. and Capita
Control s Conpany, Inc. and to file and
mai ntai n the conpany petition.

(vi) Chloro Controls (India) Private Limted
a conpany controlled by M. MB. Kocha
and Capital Controls (Del aware) Conpany,
Inc. set up joint venture conpany -
Capital Controls India Private Limted
(the conpany) in Minbai with the object
of manufacturing (in India) and

di stributing within the geographica
boundari es of India, Nepal, Bhutan and
Af ghani stan certain gas chlorination

wat er treatnent systens and a single
product line of brine electro
chlorination system from conponent parts
supplied by Severn Trent. For the said
purpose, a Joint Venture Agreenment was
executed by the parties on Novenber 16,
1995.

(vii) Aut hori sed capital of the conpany is
Rs. 75, 00, 000 (Rupees seventy five | akhs)
di vided into 7,50,000 equity shares of
Rs. 10/ - each. Severn Trent hol ds

3, 75,000 equity shares being 50% of the
equity share capital of the conpany. The
ot her 50% of the sharehol ding of the
conpany is held by Chloro Controls
(India) Private Limted.

(viii) Chloro Controls (India) Private Limted
filed Suit No.233 of 2004 agai nst Severn
Trent with the sol e object of
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circunmventing the dispute resol ution
provisions in the Joint Venture

Agreenent entered into between the

parties.

(ix) Due to wongful stand and intransigence
of Chloro Controls (India) Private

Limted, there was total deadl ock on

joint venture and nanagenment. Despite

several neetings between the parties and
exchange of ideas ainmed at resolving

di fferences, relations between the

parties became nore and nore strain

(x) Severn Trent, therefore, term nated the
Joint Venture Agreenent vide its letter

dated July 21, 2004 dueto breaches

conmitted by Chloro Controls (India)

Private Limted and M. Kocha. dn the

term nation notice, Severn Trent called

upon M. Kocha to take steps for winding

up of the comnpany.

(xi) Severn Trent had alleged that if M.
Kocha woul d be all owed to continue to

run the conpany, the basic substratum of

the conpany woul d be eroded and the

conpany could be saddled with

liabilities |leading to depletion of net

wor t h.

(xii) The conpany had been incorporated in the
nature of partnership/quasi-partnership

and both parties had equal sharein the
conpany. The parties were severely

deadl ocked on several issues, there was

total break down and Severn Trent had

| ost confidence in Kochas. Severn Trent

felt that the conpany woul d not return

to the normalcy or could run the

busi ness profitability and it was just

and equitable to wind up the conpany.

6. Severn Trent, in Conpany Petition No.
857 of 2004, filed on Septenber 22, 2004 in the
H gh Court of Judicature at Bombay under
Section 433 (f) of the Act sought the followng
reliefs;

(a) That the Conpany viz., Capital Controls
India Private Limted, be wound up under

the just and equitable grounds by and
pursuant to the orders and directions of

the Hon’ bl e Court;

(b) That the O ficial Liquidator of this
Hon’ bl e Court be appoi nted as Liquidator

of all the assets, properties and affairs

of the Conpany with all powers and

aut horities under the provisions of the
Conpani es Act, 1956;

(c) That pending the hearing and fina

di sposal of the petition, the Oficia

Li qui dator of this Hon ble Court be

appoi nted as Provisional Liquidator of al

the assets, properties and affairs of the
Conpany with all powers and authorities

under the provisions of the Conpanies Act

1 of 1956;

(d) That till such tine that a Provisiona
Li qui dator is appointed by the Court, an
interiminjunction be granted restraining
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the Conpany and/or the Kochas from doing

the follow ng:

1. conducting the affairs of the Conpany,
except by way of resolutions passed at
neetings of the Board of Directors of

the Conmpany with the affirmative vote

of at |east one direction nom nated by

Severn Trent;

2. operating the Conpany’s bank accounts,
except as may be jointly operated with

the aut horized signatory nom nated by

Severn Trent;

3. dealing with any other assets, novable
or i mmovabl e of the Conpany and be

directed to preserve the nachinery,

equi prents, etc. install ed;

4. entering into fresh contracts in the
nane of the Conpany and for as
representatives of the Conpany;

5. making any further purchases and
paynments without the consent of Severn

Trent or wi thout approval of the Board

of Directors;

6. borrow ng nobnies or drawi ng on existing
credit facilities;
7. payi ng Chloro Controls directors or

their famly nenbers nonies allegedly

owed by the Conpany;

8. runni ng the website of the Conpany.
(e) Till the tinme of appointnent of the
Provi si onal Liquidator, M. Kocha may be
renoved fromthe post of Managing Director
and comittees appointed by the Board nay
manage the affairs of the Conpany;

(f) For ad-interimreliefs in terms of prayer

(c), (d) and (e) above;

(h) For such further and other reliefs as the
nature and circunstances of the case may

require;

(i) For the costs of the petition and the

order to be nade thereon.

7. The Conpany as well as Chloro Controls

(India) Private Limted opposed the adm ssion
of the Conpany Petition. The Conpany objected
to the maintainability of the petition for

wi ndi ng up on several grounds. It was, inter
alia, contended that (i) Severn Trent was not a
sharehol der on the conpany’s register and,
therefore, had no standing to maintain the
petition for winding up; (ii) Capital Contro
(Del awar e) Corporation was the registered

hol der of 50% of the equity share capital of
the Conpany. Merger of Capital Controls

(Del aware) Company Inc. into and with Severn
Trent was not intimated to the conpany prior to
the filing of Arbitration Petition No.121 of
2004 by Severn Trent under Section 9 of the
Arbitration and Conciliation Act, 1996; (iii)

at no point of tine, any application for
transfer of share certificates and/or
substitution of the nane of Severn Trent had
been nade; (iv) the assignnent of shares by the
Capital Controls (Del aware) Conpany, Inc. to
Severn Trent w thout the consent of Chloro
Controls (India) Private Limted or for that
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matter of M B. Kocha was contrary to the

Shar ehol ders Agreenent and coul d not be given
effect to.

8. Severn Trent filed a rejoinder
explaining its position regarding the nerger
Severn Trent annexed certain docunents which in
its opinion were in the nature of nerger
docunents and subnitted that the conmpany as
wel | as Kochas had all al ong accepted Severn
Trent as sharehol der and that there was no
"assignnment’ as contenpl ated under C ause 24 of
the Sharehol ders agreenment and, therefore,
consent of Chloro Controls (India) Private
Limted or of M. Kocha was not required.
Severn Trent al so asserted that it has stepped
into the shoes of Capital Controls (Del aware)
Conpany Inc. and was entitled to maintain a
pet|t|on for wi nding up of the Conpany.

This stand of Severn Trent was
countered by the Respondents by filing sur-
rej oi nder -wherein it was deni ed that Severn
Trent had stepped into the shoes of Capita
Controls (Del aware) Inc. The Company al so
guestioned legality and veracity of merger
docunents that were relied upon by Severn
Trent. They contended that the petition ought
to be dismssed as there was 'abuse of process
of law by Severn Trent in publishing premature
adverti senent of conpany petition.

10. The |'earned Conpany Judge by -an order
dated April 21, 2005, admtted the Conpany
Petition indicating prina facie, the follow ng
grounds,

1. The shar ehol di ng of Capital Controls
(Del aware) Inc. has vested in Severn Trent

in the light of the amal gamation/ merger

2. There was no breach of sharehol ders
agreenment since the agreenent did not

prevent the nmerger of two conpani es;

3. The provisions of Section 439(4)(b) of the
Conpani es Act pertaining to devolution

through death of a former hol der were
applicable in the present case, and

4, There was conpl ete deadl ock in the
functioning of the business of the conpany
because there were only two sharehol ders and
both the sharehol ders were hol di ng 50%

equity capital. Unless both the sharehol ders
concur in conducting the business of the
conpany the business could not be proceeded
with and/or carried on and the conpany could
not be allowed to function and run in that

way.

11. The | earned Conpany Judge in the |ight
of the above findings admtted the Conpany
Petition on April 21, 2005 and issued the

foll owi ng directions;

(i) Petition to be adnmtted and

returnabl e on 19. 8. 2005.

Respondent wai ves servi ce.

(ii) Petition to be advertised in Free
Press Journal, Janmabhooni and

Mahar ashtra Government CGazette

The petitioner to deposit a sum of

Rs.2,000/- in the office of the
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Pr ot honotary and Seni or Master,

Hi gh Court, Bonbay for utilization

thereof to issue the advertisement

if the petitioner fails to issue

the adverti senent.

12. Aggri eved by the decision of the
| ear ned Conpany Judge, Chloro Controls
preferred Appeal No. 449 of 2005 while the
Conpany filed Appeal No. 450 of 2005. Both the
appeal s were heard by a Division Bench of the
H gh Court of Bonmbay and di sposed of by a
conmon judgnment and order dated 20th/21st
February, 2006. The Division Bench set aside
the order of the Conpany Judge, hol ding that
Severn Trent is not entitledto file a petition
for winding up as a contributory, unless it is
regi stered as a nenber in the register

mai nt ai.ned by the conpany. It, however,
remtted the matter on the question of

mai ntai nability in its capacity as a Creditor
of the Conpany to the Conpany Judge for

consi deration. The Bench al so-observed that it
woul d be open to the respondents to oppose the
adm ssion of the petition on all grounds;
including that of premature advertisement by
Severn Trent.

13. Severn Trent being dissatisfied with
order in appeal, filed Special Leave Petition
(Gvil) No. 6161 of 2006 in this Court. Notice
was issued on April 13, 2006 and-accepted on
Caveat by the respondents. Anot her Speci al
Leave Petition (Civil) No. 9530 of 2006 was
filed by Chloro Controls (India) against that
part of Division Bench order which1eft open
the i ssue whether Severn Trent could file

wi nding up petition as a Creditor and remtted
it for consideration to the | earned Conpany
Judge. It is also aggrieved by the order passed
by the Division Bench not dismssing the
petition though Severn Trent had advertised the
Conpany Petition without the order of the
Conpany Court as required by law. In that
Speci al Leave Petition, notice was issued on
Aug, 22 2006 and accepted by the other side.

14. The nmatters appeared on Board from
time to time. The Registry was directed to

pl ace them for final hearing and that is how,
both the matters have been pl aced before us.

15. W have heard the | earned counse
appearing on both the sides at considerable

l ength. We have al so given npst anxi ous and

t hought ful consideration to the riva

submi ssions. Primarily, three questions arise
for our consideration;

1. Whet her a winding up petition filed by
Severn Trent is nmaintainable in the capacity

as a contributory?

2. Whet her a winding up petition filed by
Severn Trent is maintainable in the capacity

as a creditor?

3. Whet her a winding up petition filed by
Severn Trent is |liable to be dismssed at

the threshold on the ground of prenmature
adverti senent by Severn Trent without an

order of the Court as required by |aw?
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1. \Whether a winding up petition filed by
Severn Trent is nmaintainable in the
capacity as a contributory?

Bef ore adverting to the above
guestion, it is necessary to keep in mnd the
rel evant provisions of the Act at the tine
conpany petition was presented. Part VIl of the
Act relates to "Wnding up proceedings’.
Whereas Section 425 of the Act |ays down ' Modes
of wi nding up’, Section 433 enumerates
"Circunmstances in which a Conpany may be wound
up by Court’. The said section reads thus:
433. Circunstances in which conpany
may be wound up by Tribuna
A conpany may be wound up by the
Tri bunal ,\ 027
(a) if the conpany has, by special
resol ution, resolved that the conpany
be wound ‘up by the Tribunal
(b) if default-is made in delivering
the statutory report to the Registrar
or in holding the statutory neeting;

(c) if the company does not conmence
its business within a year fromits

i ncorporation, or suspends its

busi ness for a whol e year

(d) if the nunmber of nmenbers is
reduced, in the case of a public
conpany, bel ow seven, and in the case
of a private conpany, below two;

(e) if the conmpany is unable to pay
its debts;

(f) if the Tribunal is of the opinion
that it is just and equitable that the
conpany shoul d be wound up;

(g) if the conmpany has nade a default
infiling with the Registrar its

bal ance sheet and profit and | oss
account or annual return for any five
consecutive financial years;

(h) if the company has acted agai nst
the interests of the sovereignty and
integrity of India, the security of
the State, friendly relations with
foreign States, public order, decency
or norality;

(i) if the Tribunal is of the opinion
that the conpany should be wound up
under the circunstances specified in
section 424G

Provi ded that the Tribunal shall make
an order for wi nding up of a conpany
under cl ause (h) on application made
by the Central Governnent or a State
Gover nment .

17. Section 439 of the Act pernits
presentation of petition for winding up. It is
al so an equally inportant provision and may be
guoted in extenso;

439. (1) An application to the Court
for the winding up of a conpany shal
be by petition presented, subject to
the provisions of this section,\027
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(a) by the conpany; or

(b) by any creditor or creditors,
i ncl udi ng any contingent or
prospective creditor or creditors; or

(c) by any contributory or
contributories; or

(d) by all or any of the parties
specified in clauses (a), (b) and (c),
whet her together or separately; or

(e) by the Registrar; or

(f) in a case falling under section
243, by any person-authorised by the
Central Government in-that behalf.
(2) A secured creditor, the holder of
any debentures (including debenture
stock) whetheror not any trustee or
trustees have been appointed in
respect of such and other Llike
debentures, and the trustee for the
hol ders of debentures, shall be deened
to be creditors within the nmeani ng of
cl ause (b) of sub-section (1).

(3) A contributory shall be entitled
to present a petition for winding up a
conpany, notwi thstandi ng that he may
be the holder of fully paid-up shares,
or that the conpany nay have no assets
at all, or may have no surplus assets
left for distribution anong the
sharehol ders after the satisfacti on of
its liabilities.

(4) A contributory shall not be
entitled to present a petition for
wi ndi ng up a conpany unl ess-

(a) either the nunber of nenbers is
reduced, in the case of a public
conpany, bel ow seven, and, in the case
of a private conpany, bel ow two; or

(b) the shares in respect of which he
is a contributory, or sonme of them
either were originally allotted to him
or have been held by him and
registered in his name, for at |east
six nonths during the ei ghteen nont hs

i medi ately before the comencenent of
the w nding up, or have devol ved on

hi mt hrough the death of a forner

hol der.

(5) Except in the case where he is

aut horised in pursuance of clause (f)
of sub-section (1), the Registrar

shall be entitled to present a
petition for wi nding up a conpany only
on the grounds specified in clauses
(b), (c), (d), (e) and (f) of section
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433;

Provi ded that the Registrar shal

not present a petition on the ground
specified in clause (e) aforesaid,
unless it appears to himeither from
the financial condition of the conpany
as disclosed in its bal ance sheet or
fromthe report of a special auditor
appoi nted under section 233A or an

i nspect or appoi nted under section 235
or 237, that the conpany is unable to
pay its debts;

Provided further that the

Regi strar shall obtain the previous
sanction of the Central Governnent to
the presentati on of the petition on
any of 'the grounds aforesaid.

(6) The Central CGovernnent shal |- not
accord its sanction in pursuance of
the foregoi ng proviso, unless the
conpany has first been afforded an
opportunity of making its
representations, if any.

(7) A petition for winding up a
conpany on the ground specified in

cl ause (b) of section 433 shall not be
presented \ 026

(a) except by the Registrar or by a
contributory; or

(b) before the expiration of fourteen
days after the last day on whichthe
statutory nmeeting referred to in

cl ause (b) aforesaid ought to have
been hel d.

(8) Before a petition for winding up a
conpany presented by a contingent or
prospective creditor is admtted, the
| eave of the Court shall be obtained
for the adm ssion of the petition and
such | eave shall not be granted \026

(a) unless, in the opinion of the
Court, there is a prima facie case for
wi ndi ng up the conpany; and

(b) until such security for costs has
been given as the Court thinks
r easonabl e.

18. Section 439 has to be read with
Section 428 which defines the term
"Contributory’. It reads thus:

428. Definitions of 'Contributory’.\027
The term "contri butory" neans every
person liable to contribute to the
assets of a conpany in the event of

its being wound up, and includes the
hol der of any shares which are fully
pai d-up; and for the purposes of al
proceedi ngs for determ ning, and al
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proceedings prior to the fina

determ nati on of the persons who are
to be deenmed contributories, includes
any person alleged to be a
contributory.

19. Bare readi ng of Section 439 makes it
clear that it is couched in positive as well as
negative words. Whereas sub-section (1) of the
sai d section permits the presentation of
application for wi nding up of a Conpany by any
person enlisted therein, it clarifies that the
said provision is 'subject to the provision of
the said section and, hence, the entire section
has to be read with a view to consider the

right of a person presenting a petition for

wi ndi ng up of a Conpany.

20. Sub-section (4) of Section 439 is in
negative formand declares that a contributory
shal |l not be entitled to present a petition
unless it is covered either by clause (a) or by
clause (b) of the said provision. As regards
shares held by the contributory, clause (b)
enacts that a contributory shall not be
entitled to present a petition for winding up
of a conpany unl ess the shares in respect of
which he is a contributory have been; (i)
originally allotted to him or (ii) held by him
and registered in his name for at least six

nmont hs during the ei ghteen nonths i medi ately
bef ore the conmencenent of the wi nding up; or
(iii) devolved on himthrough the death of the
fornmer hol der.

21. Section 41 of the Act defines 'Menber’
t hus:

41. Definition of "menber".\027(1) The

subscri bers of the menmorandum of a

conpany shall be deened to have agreed

to becone nenbers of the company, and

on its registration, shall be entered

as nmenbers in its register of nenbers.

(2) Every other person who agrees in
witing to become a nenber of a
conpany and whose nane is entered in
its register of nenbers, shall be a
menber of the conpany.

(3) Every person holding equity share
capital or conpany and whose nane
is entered as beneficial owner in
the records of the depository
shall be deened to be a nmenbers of the
concerned conpany.

22. Sub-section (2) of Section 41
referred to above clarifies that a person who
agrees in witing to becone a Menber of a

Conpany and whose nane is entered inits

register of menbers, shall be a menber of

t he conpany.

23. Section 108 provides that a Conpany
shall not register transfer of shares unless

a proper instrument of transfer duly

stanped and executed by or on behalf of
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the transferor and by or on behalf of the
transferee and specifying the nane, address
and occupation, if any, of the transferee,

has been delivered to the conpany al ongw th
necessary certificate or letter of allotnent.
Section 109 deals with transfer of shares by

| egal representative of deceased Member of the
Conpany. Section 109A rel ates to nom nation of
shares while Section 109B provi des for
transm ssi on of shares. Section 110 requires
maki ng of an application for registration for
transfer of shares (or other interest) of a
Menber in the Conpany either by transferor or
by transferee. Section 111 provides | ega

renmedy of an appeal in case the Conpany refuses
to register transfer of shares or transm ssion
of shares by operation of |aw

24. From the above scheme of the Act, it
i s abundantly clear that a contributory’s right
to present a wi nding up petition rmust be one
ei t her under clause (a) or-under clause (b) of
sub-section (4) of Section 439. It is nobody’s
case that clause (a) of Section 439(4) is
attracted in the instant case. Hence, Severn
Trent can only claimthe right to present a

wi ndi ng up petition under clause (b) of sub-
section (4) of Section 439 of the Act. As
already seen earlier, in the following three
eventualities, a winding up petition can be
presented by a contributory;

(i) shares must have been originally
allotted to him or
(ii) shares must have been hel d by him

and registered in his name for at

| east six nonths during the eighteen

nont hs i nmedi ately before the

commencenent of the wi nding up

proceedi ng; or

(iii) shares must have devol ved on him

t hrough the death of former

shar ehol der.

25. Admittedly, Severn Trent is not the
original shareholder. Eventuality (i),
therefore, has no application in the present
case. Regarding eventuality (ii), it is an
admitted fact that the name of Severn Trent has
not been registered in the Register of the
Conpany. In the circunmstances, it was contended
by the | earned counsel for the Conmpany before
the | earned Conpany Judge, before the Division
Bench of the High Court as well as before us
that Severn Trent was not entitled to institute
a petition for winding up of the Conpany.

26. The counsel for the parties, in this
connection, invited our attention to nunerous
forei gn decisions. Probably, this is the first
case before this Court of the type and, hence,
there are no precedents covering the
controversy rai sed before us.

27. Before nore than a century, a question
cane up for consideration before an English
Court of Chancery Division in A Conpany, in Re,
(1894) 2 Ch 394. In that case, a petition

agai nst the conpany was presented by X who was
neither an original allottee of shares nor
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shares were registered in his nane for a
particul ar period required by law. He thus
could not have presented the petition under
Section 40 of the Companies Act, 1867 (simnilar
to Section 439 of our Act). It was contended on
behal f of X that the Conpany allotted shares to
wrong persons who ought not to be allowed to
avail thenselves of Section 40 of the Act. It
was submitted that in equity 'what ought to
have been done nmust be taken as havi ng been
done’, and X should be treated as origina
allottee.

28. Negati ving the contention and hol di ng
the petition not nmintainabl e, Vaughan
WIlliams, J. stated,

"There is an express statutory

provision as to the qualification of a
contributory to present a w nding up

petition, ‘and that cannot be nodified

by saying that he ought to be in a

position in which he is not. The

provi sions of sect.40 are not conplied

with, and | see no reason why the

conpany shoul d not set up that

def ence. " (enphasi s suppl i ed)

29. In H L. Bolton Engineering Co. Ltd.
Re., (1956) 1 AIl ER 799 : (1956) 2 WR 844 :
1956 Ch 577; the Chancery Court held that
Section 224(1) of the Conpanies Act, 1948 was
desi gned to provide an "exhaustive list’ of
those who are entitled to present a petition
for conpul sory winding-up. If the petitioner is
to qualify as a person entitled to present such
a petition, it nust be on the ground that he is
a contributory at the time of presentation of
petition.

30. Rel evant part of Section 224(1) reads
t hus;

"(1) An application to the court for

the w nding-up of a conpany shall be

by petition presented, subject to the

provi sions of this section, either by

the conpany or by any creditor or

creditors (including any contingent

or prospective creditor or

creditors), contributory or

contributories, or by all or any of

those parties, together or

separatel y:

Provi ded that\ 027

(a) a contributory shall not be
entitled to present a wi nding-up
petition unl ess\027

(i) ei ther the nunber of menbers is
reduced, in the case of a

private Conpany, bel ow two, or,

in the case of any other

Conpany, bel ow seven; or

(ii) the shares in respect of which
he is a contributory, or some
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of them either were originally
allotted to himor have been
held by him and registered in
his name, for at |east six

nmont hs during the ei ghteen
nont hs before the conmrencenent
of the wi nding-up, or have
devol ved on hi mthrough the
death of a fornmer hol der\ 005"

31. Section 224(1) of Conpanies Act, 1948
isin pari materia to sub-section (4) of
Section 439 of our Act, quoted above.
32. Again, in Gattopardo, Ltd. Re, (1969)
2 All ER 344 : (1969) 1 WR 619, a sinilar
guestion came up for consideration before a
Court of Appeal. Attention of the Court was
invited to a decisionin A Company in Re, and
the observati ons of “Vaughan WIlians, J.
Quoting wi th approval the observations of
Vaughan WIliams, Russel, L.J. stated;
"I amleft with the plain | anguage of
the section, and | find nyself
entirely able to agree with the
remarks made in the course of argunent
by Vaughan Wlliams, J. . . | echo
t hose words."
(enphasi s suppli ed)

33. In J.N. 2 Ltd.; Re, (1978) 1 WR 183
(1977) 3 Al ER 1104, the Court highlighted the
extent and applicability of Section 224 (1) of
the Compani es Act, 1948. |t observed;

"There seens to be no doubt that
entry on the register is an essentia
qualification for a contributory who
desires to present a petition, if he
is not the original allottee and if
the shares have not devol ved on him
through the death of a fornmer hol der
for if neither condition is satisfied,
section 224(1)(a)(ii) requires that
the shares nust have been held by him
and registered in his name for at
| east six nonths during the preceding
18 months. Plainly, if a transferee is
not and never has been on the
regi ster, he cannot satisfy that
condition. And it would not seemto
be an answer that he ought to have
been on the regi ster, unless, perhaps,
the conpany has been ordered to place
himon the register and has di sobeyed
that order.

(enphasi s suppli ed)

34. Ref erence was al so nade to | eading
conment ari es by well-known authors on the
subject. In Palnmer’s Conpany Law, (24th Edn.
Vol . I, p.1377), the | earned Author stated,;

"No contributory of a company is
capabl e of presenting a petition
unl ess\ 027

1. either the number of nenbers is
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reduced bel ow two; or

2. the shares in respect of which
he is a contributory or sone of them
wer e

(a) originally allotted to him or

(b) have been held by him and
regi stered in his name for at
| east six nonths during the
ei ghteen nonths before the
commencenent of the w nding
up, or

(c) have devol ved upon hi mthrough
the death of a former holder
[I nsol vency Act, 's. 124(2)].

The object of these provisions is
to prevent _a person buying shares in
order to qualify hinmsel f"to weck the
Conpany. "Held" neans standing in the
nane of the contributory petitioner
The provisions of section 124(2) nust
be applied strictly, /unless, perhaps,
the conmpany itself is in default in
allotting shares or registering a
transfer".

(enphasi s suppli ed)

35. Anot her renowned aut hor Buckl ey
(Buckl ey on the Conpani es Act, 14th Edn., Vol.
I, p. 537) also considered the scope of Section
224 of the Compani es Act, 1948 and st ated,;
"This section is apparently
exhaustive, so that a person not
within its anbit cannot petition,
unl ess authorized to do so by sone
ot her enactnent".
(enphasi s suppl i-ed)

36. From the above discussion, it is clear
that the provisions of the Act nmust be conplied
with before presenting a winding up petition
under Section 439(4)(b) of the Act. If a person
intends to present a petition for w nding up of
a conpany as a contributory, he/it has to
satisfy the Conpany Court that his/its case is
covered by one of the eventualities

contenpl ated by clause (b) of sub-section (4)
of Section 439 of the Act.

37. Let us now consi der some of the
decisions referred to by the | earned counse

for Severn Trent.

38. In Bayswater Trading Co. Ltd., Re,
(1970) 1 Al ER 608, a petition was presented
by an Administrator of a lady, who was a nenber
of the Conpany and whose name was struck off
fromthe Register. The lady was a substantia
sharehol der. She died in 1964. The petitioner
was her ’'personal representative’'. Considering
the provisions of Section 224(1) of the
Conpani es Act, 1948, the Court held that
"personal representative’ of a sharehol der was
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entitled to present a petition for the w nding
up of the Conpany, and the word 'contributory’
shoul d be construed accordingly. It was held
that by the Chancery Court that on a true
construction of sub-section (1) of Section 224,
the words "any nmenber’ nust be so construed as
to extend to the 'personal representative of a
deceased nenber, although not on the register
of sharehol ders.

39. In our considered opinion, the ratio
in Bayswater Trading Co. does not help Severn
Trent. It was a case of ’natural person’ who
was a sharehol der of the Conpany, whose nane
had been struck off which was sought to be
restored. It was not a case of 'corporate
entity’ or 'juristic personality . Cbviously,
therefore, in case of her death, 'persona
representative could present a petition for

wi ndi ng up of ‘the Conpany and such ri ght
avai | abl e under sub-section (1) of Section 224
coul d not be deni ed.

40. This is clear formthe observations of
Buckl ey, J., who after reproducing sub-section
(1) of Section 224, ‘observed,;

"There is nothing there to indicate

that a person on whom shares have

devol ved on the death of a former

hol der nmust have been registered as

the hol der of those shares before he

is entitled to present a petition

under Section 224, and I think that

those words in the proviso of the sub-

section clearly indicate that a

personal representative of a deceased
sharehol der is entitled to present a

petition and that the word

"contributory’ in this sub-section

nust therefore be construed in a way

so as to extend to such a persona
representative".

41. Nati onal Bank of Greece & Athens,
South Asia v. Metliss, (1957) 3 All ER 608
(1957) 3 WLR 1056 : 1958 AC 509 is also
di stingui shable. There, the G eek Act governing
amal gamati on of Banki ng Comnpani es provi ded that
a new Company absorbi ng anot her Company by
amal gamati on woul d becone ' universal successor’
to the rights and liabilities in general of the
amal gamat ed Conpani es wi t hout any ot her
formality or act. It was, therefore, held that
the ’universal successor’ could institute an
action or an action could be continued agai nst
hi m
"The persona of the deceased is
recogni zed as continued in the heir
or, as it is otherw se expressed, he
i s eadem personal cum defuncto. He is
no more to be regarded as a new party
introduced into a contract than is an
executor or administrator of a dead
nman’s estate in English | aw'
(per Lord Keith)
(enphasi s suppli ed)
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42. It is thus clear that the decision was
based on the Greek Law governi ng amal ganati on
of Conpani es. As already adverted herei nabove,
in the instant case, neither the foreign | aw
was pl eaded nor such evi dence has been produced
to prove merger/amal gamati on. But even
ot herwi se, in our considered opinion, Severn
Trent cannot be treated as or said to be
"contributory' unless and until the
requi rements of law i.e. the provisions of
Section 439(4)(b) have been conplied with. It
is not disputed that the name of Severn Trent
has not been registered in the Register of the
Conpany and hence, it cannot present a petition
for winding up of the Conpany in the capacity
of a contributory.
43. Toprak Enerji Sanayi A.S. v. Sale
Ti | ney - Technol ogy plc, (1994) 3 Al ER 483 was
a case of 'substitution of party as plaintiff in
the place of a foreign conpany ceasing to exist
during the course of proceedi ngs and was not a
case of initiating w nding up proceedings. The
case in our view, therefore, is not relevant to
the controversy in present appeals.
44, Strong- reliance was pl aced by the
| ear ned counsel for Severn Trent on a decision
i n Patent Steam Engi ne Conpany, in Re, 1878 Ch
464 in support of the contention that a
petition for wi nding up can be presented by a
person who is hol der of a share in the Conpany
al t hough his nane is not entered in the
Regi ster at the tine of presentation of
petition. In that case, an order was passed by
a Court to allot forthwith to the petitioner
certain preferential shares of the Company and
to register themas sharehol ders and to issue
certificates. The order was not conplied with
by the Conpany. Wen a wi ndi ng up petition was
presented by the petitioner, a prelimnary
obj ection was rai sed by the Conpany that since
the petitioner could not be said to be
sharehol ders as their nanes were not
regi stered, they were not entitled to institute
a petition.
45, The contention was negatived and
petition was held maintainable by the Court. In
a brief order, Bacon, V.C. said:
"I'n ny opinion the technica
obj ection has no wei ght. The
petitioner have been declared by the
Court entitled to be sharehol ders, and
the conpany have been ordered to all ot
them t hese shares, and to register
them as sharehol ders in respect of
them These orders the conpany have
failed to conply with, and it is only
through their default that the
petitioners’ nanes were not on the
regi ster upwards of six months ago".

(enphasi s suppl i ed)

46. In our opinion, the decision in Patent
St eam Engi ne Conpany will al so not help Severn

Trent herein. Firstly, the fact-situation in

that case and in the case on hand is totally
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different. There, the Court ordered the Conpany
to allot to the petitioners, certain specified
preferential shares and to register themas the
hol ders of those shares. There was non-

conpli ance of the order of the Court by the
Conpany. Based on entitlenent order, the
petitioners presented a petition for w nding up
of the Conpany which was held maintainable in
view of the fact that there was default in
carrying out the direction of the Court by the
Conpany. In the instant case, despite nerger
and amal gamati on of Capital Controls (Del aware)
Conpany Inc. into Severn Trent, no step has
been taken by Severn Trent for rectification of
the register and registration of shares inits
name. | n our opinion, the Division Bench of the
H gh Court is right in observing that it cannot
be contended by Severn Trent that in view of

di spute between Severn Trent and Kochas, the
Conpany woul'd not have regi stered shares in the
nane of Severn Trent. Had Severn Trent applied
and the prayer rejected, an appropriate action
coul d have been takenin accordance with | aw.
Secondly, we have ’'some’ reservation about the
proposition of law'laid down in Patent Steam
Engi ne Conpany. It is debatabl e whether a
direction can be issued by a Court toallot
shares or to regi ster name of a particular
person as a share-holder. It is-also doubtfu
whet her an objection as to nmaintainability of
petition can be said to be objection of a
"technical’ nature. In fact, when Patent Steam
Engi ne Conmpany was cited in Gattopardo Ltd.,
Russell, L.J. said; "I reserve for a further
occasi on, consideration whether the exception
in the Patent Steam Engine case is one which is
to be supported". Thirdly, we have already held
that to present a petition for winding up of a
Conpany in the capacity of a 'contributory’,
the person nust be eligible under clause (b) of
sub-section (4) of Section 439 of the Act. If
he does not fall in any of the categories
enuner ated therein, he cannot present such
petition. W are, therefore, unable to persuade
ourselves that on the basis of the ratio laid
down in Patent Steam Engi ne Conpany, Severn
Trent nust be held ’contributory’ and granted

| ocus standi to present a petition for w nding
up of the Company.

47. Severn Trent, no doubt, contended that
" pur posi ve construction’ should be given to the
provi sions of Section 439 (4) of the Act and
Severn Trent must be treated as 'contributory’.
It was al so submitted that Severn Trent
fulfills all the requirenents of Section

439(4) (b) of the Act. On March 31, 2003,

Del awar e Corporation was nmerged into Severn
Trent. Del aware Corporation was thus ceased to
exi st and the surviving Corporation, i.e.
Severn Trent cane to be substituted. Al assets
and liabilities of Delaware Corporation becane
the assets and liabilities of Severn Trent and
Severn Trent becanme the 'contributory’ wthin
the meani ng of Section 439 (4) (b) read with
Section 428 of the Act. Severn Trent,
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therefore, could present a winding up petition
According to the | earned counsel, if strict and

l[iteral interpretation as advanced by the
Conpany is accepted, a corporate entity or a
juristic personality can never becone a
contributory and consequently a share-hol der

It was submtted that there was total deadl ock
between the two groups. It had not been

engi neered by Severn Trent, but was the result
of illegal acts and wongful deeds of the
Conpany and Kochas. It is, therefore,

i mpossi bl e that the Conpany woul d register the
nane of Severn Trent in the Register of Conpany
and extend Severn Trent an opportunity to
present a wi nding up petition against the
Conmpany.
48. We nust express-our inability to
uphol d the contention of |earned counsel. In

our judgnent, sub-section (4) of Section 439 is
a 'sel f-contai ned Code’ as to presentation of
petition by a contributory. A person- claimng

to be a contributory and presenting a petition
for winding up of a Company in that capacity

must fulfill the conditions laid down in the
sai d section. Moreover, as observed by us, if
there is omi ssion, default or illegal action on

the part of the Conpany in not registering the
nane of the contributory even though he/it can
be said to be a contributory by holding the
shares as required by clause (b) of sub-section
(4) of Section 439, the law provides a renedy.
In the instant case, however, no such course
has been adopted by Severn Trent. In'the

ci rcunst ances, in our opinion, it cannot be
said that the Division Bench of the H-gh Court
was in error in holding that Severn Trent could
not be said to be a contributory to present a
wi ndi ng up petition

49. The | earned counsel for Severn Trent
finally relied upon the |ast part of clause (b)
of Section 439(4) contending that sharehol di ng
of the original company (Del aware Conpany) had
devol ved on Severn Trent through 'death’ of
that conmpany which was a fornmer holder. It was
al so submitted that Section 430 of the Act
enacts that if a contributory dies, his |egal
representatives will become contributories.
Section 431 deals with contributories in case
of insolvency of a menber. Section 432 rel ates
to cases of winding up of a body corporate
which is a nenber. The counsel urged that the
Act does not provide for a situation where a
cor por ate sharehol der ceases to exi st otherw se
than by way of winding up. It was also
submitted that Section 394(1)(b)(iv) of the Act
speaks of dissolution of a conpany without

wi nding up. In such situations, it is evident
that the successor-in-interest will be the
surviving entity and, as such, can be said to
be contributory for the purpose of presenting a
wi nding up petition. It was, therefore, urged
that Severn Trent must be held to be a
successor of the original allottee of shares,
i.e. Delaware Corporation and the party on whom
the shares have devolved, i.e. Severn Trent.
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The situation in the present case, according to
the | earned counsel, is akin to 'civil death’

of Del aware Corporation. Since there is
"death’” of former hol der which expression would
i ncl ude dissol ution/w nding up of a corporate
sharehol der, the right to present a w nding up
petition nmust be conceded to Severn Trent,
successor of former holder. It was subnitted
that it would be incorrect to urge that the use

of expression 'he’, "his’ or "himi would apply
only to natural persons and not to corporate
personalities. |If the said viewis accepted,

wi ndi ng up petition can never be filed by a
successor Conpany even if it holds shares
earlier held by the ’'former hol der’

50. The above argunent wei ghed with the
| ear ned Single Judge and he observed that

t hough /Severn Trent was not the person who was
originally allotted shares nor its nane was
regi stered in the register of the Conpany but
the expression’ or have devol ved on hi mthrough
the death of forner holder’ would get attracted
i nasnmuch as upon merger/amal gamati on of Capita
Control s (Del aware) Conpany, Inc. in Severn
Trent, the forner Conpany i.e. former hol der
can be said to have been met with 'death’ and
the shares held by the said Conpany could be
said to have devol ved on Severn Trent. If it is
so, obviously, a petition filed by Severn Trent
as a 'contributory’ was nmaintainabl e.

51. The | earned Conpany Judge, after
referring to Section 439(4)(d) observed as
under :

"On considering the said section as
guot ed above there is no nmanner of
doubt that a contributory is a

shar ehol der of the conmpany. In fact in
cases of amal ganation the sharehol di ng
of erstwhile conpany stood
automatically transferred and vested
fromthe transferor company to the
transferee conpany and thus the
transferee conpany becones the
successi ve hol der of the said shares
by operation of |aw'

52. The | earned Judge proceeded to
state;

"Qtherwise also prima-facie in ny

opi nion s.439(4)(b) does not restrict
the petitioner fromfiling the present
petition because it falls in the |ast
category i.e. 'or have devol ved on him
through the death of a fornmal hol der’
These words under s.439(4)(b) prinma-
facie in my opinion takes into account
the situation as in the present case
whet her the conpany has ceased to

exi st by virtue of anal gamation of the
sai d company with the petitioner
conpany. The said original conmpany has
ceased to exist and thus there is a
natural death in the eyes of |aw and
in view thereof by virtue of the

af oresai d words cont ai ned under
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section 439(4)(b) prima-facie in ny
opi nion the present petition is

mai nt ai nabl e and the sane can be
entertai ned".

53. The Divi sion Bench agai n consi dered
the matter and observed that the anal ogy drawn
by the | earned Conpany Judge was not wel |
founded. According to the Division Bench, the
category, "or have devolved on himthrough the
death of forner hol der” woul d be applicable
only to personal representative in his

i ndi vidual capacity and not to corporate entity
or juristic personality.

54. I n paragraph 37 of the judgnent, the
Di vi si on Bench of the Hi gh Court observed;

"37. W are afraid, the anal ogy drawn

by the | earned conmpany Judge is wholly

fall acious. The category, "or have

devol ved ‘onhi m through the death of

fornmer holder" is applicable only to

personal representative of a person

hol di ng shares in the conpany in his

i ndi vi dual capacity. The said

expression applies/to devol ution of

rights on the death of natural person

and has no application to a corporate

entity or the juristic person. The

subm ssion of M. Shyam Di van t hat

these words could al so be applied to

the conpany whi ch has ceased to exi st

li ke the Courts have held that the

corporate entity was liable to be

contenpt jurisdiction of the Court

does not appeal us. If we accept-the

reasoni ng of the | earned Company Judge

and the subm ssion of the |earned

seni or counsel for the petitioner, it

woul d be tanpering with the plain

| anguage used in the | ast category of

cl ause (b) of subsection (4) of

Section 439 which we cannot do".

55. I n our opinion, the Division Bench of
the H gh Court was right in holding that the
phrase "or have devol ved on himthrough the
death of forner holder” would apply to natural
persons who are hol ding shares in their

i ndi vidual capacity and not to juristic
entities.

56. The word ' death’ nmentioned in a
statute normally refers to the seizing of life
of a natural person. In Stroud’ s Judicia
Dictionary of Wirds and Phrases, (Vol. 1, 6th
Edn. P.610), it is stated;

"Where 'death’ is nentioned in a

statute, the word generally refers to

the ceasing to live of a natura

person; it will require a strong

context to make the word include the

di ssolution of an artificial entity,

e.g. a partnership or a Conpany".

57. In Stewart v. Brown, 35 SLR 828, the
Court held that it was invited to interpret the
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wor ds ' deceased debtor’ as being equivalent to
" di ssol ved conpany’ and the word 'death’ as
bei ng equival ent to ’dissolution of
partnership’. The Court further held that such
i nterpretation could not be given.

58. Lord M Laron sai d;

"l am not sure that | understand the

theory or principle of construction

under which the suggested readi ngs are

admi ssible; but | think it nust be a

theory in which fancy takes the place

of logic, and in which the question

proposed is, how the statute is to be

made to fit the case, and not whether

the conditions of the case fit the

statute". (enphasi s suppli ed)

59. Inthe context .of Conpany Law, w nding
up of a body corporate is not the sanme thing as
or equivalent to death of a nmenber. An

i ndi vi dual and a body corporate expressly have
been treated separately which is clear from
Sections 430, 431 and 432 of the Act. Under
the schene of the Act, every creditor may
present a petition for winding up of a conpany,
but every contributory cannot. A contributory
to be eligible and qualified to present a

wi ndi ng up petition nust be covered by sub-
section (4) of Section 439 of the Act and the
Legislature, in its wisdom excluded certain
cat egories of persons frombeing entitled to
present a petition for winding up as
contributory. As already held by us earlier

the provision is exhaustive in nature and its
sweep cannot be extended by judicia

i nterpretation. Uphol di ng of ‘argunment of Severn
Trent and conceding the right to present a
petition for w nding up of a Conpany though it
cannot be said to be a contributory would, in
our judgment, result in re-witing of the
provision. A Court of |aw cannot adopt a
construction which would result in amendnent of
a statute. The contention of the |earned
counsel for Severn Trent, therefore, must be
rej ected.

60. A decision of this Court inMs Wrld
W de Agencies Pvt. Ltd. & Anr. v. Margaratt.
Desor & Ors. (1990) 1 SCC 536 has no
application to the facts of the case. It was
not a case of corporate personality, but of an
i ndi vi dual sharehol der and a cl ai mwas based by
a legal representative of the nenber

61. Saraswati I ndustrial Syndicate Ltd. v.
Conmi ssi oner of | ncone Tax, 1990 Supp SCC 675
al so does not carry the case of Severn Trent
further. In that case, the question before the
Court did not relate to |locus of the petitioner
to present a petition for winding up of a
conpany as a contributory.

. Dr. Sai baba v. Bar Council of India &
Anr., (2003) 6 SCC 186 and Union of India v.
Rajiv Kumar, (2003) 6 SCC 516 |ay down
principles of interpretation of statutes. These
principles are well-known and the | earned
counsel for the Company did not dispute them
They are, however, not applicable to the facts
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of the case.

63. For the aforesaid reasons, we
answer question No.1l in the negative and hold
that a winding up petition filed by Severn
Trent in the capacity as a contributory is not
mai nt ai nabl e.

2. Wether a winding up petition filed by
Severn Trent is maintainable in the

capacity as a creditor?

64. So far as second question is
concerned, reading of the order passed by the
| ear ned Conpany Judge mekes it clear that no
such argunent was rai sed on behal f of Severn
Trent presumably because there was no occasion
for such argunent inasmuch as according to the
| ear ned Conpany Judge, Severn Trent could be
said to be a ’contributory’ wthin the meaning
of Section 439 (4)(b) of the Act and a petition
presented by Severn Trent in that capacity was
tenabl e. 'Since the order passed by the Conpany
Judge was challenged by the Conpany before the
Di vi si on Bench and the Division Bench uphel d
the objection of the Conpany and reached a
concl usion that the |l earned Conpany Judge was
wong in treating Severn Trent as
"contributory' and granting it |ocus to present
a petition for winding up of Conpany, that an
alternative argunment was rai sed on behal f of
Severn Trent that Severn Trent was al so a
Creditor of the Conmpany and in that capacity
i.e. in the capacity of ‘a Creditor, the
petition for wi nding up of the Company was

mai nt ai nabl e.

65. The Divi sion Bench considered the
alternative contention and in paragraph 54,
observed

"54. This aspect was not canvassed by
the petitioner before the | earned
Conpany Judge in response to the
prelimnary objection raised by the
appel l ants that the conpany petition
was not nmaintainable and, therefore,
not considered by the | earned Conpany
Judge. W are of the viewthat this
aspect has to be considered by the

| earned Conpany Judge before adnitting
the petition for winding up on the
just and equitable grounds in the
capacity as creditor. In so far as the
reasons that have been indicated by
the | earned Conpany judge for
admitting the petition are concerned,
we find these reasons unsustai nabl e.
As already held by us, the petition
for winding up order as a contributory
under Section 433(f) read with Section
439(4) (b) of the Conpanies Act, 1956
is not maintainable. Until the
petition is legally maintainable, the
i ssue of deadl ock in the conmpany pal es
into insignificance".

66. It was contended on behal f of the
Conpany that the Division Bench has comitted
an error of law in observing that the petition
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filed by Severn Trent was maintainable in the
capacity as a Creditor of the Conmpany and in
remtting the matter before the Conpany Judge.
It was submitted that |ooking to the conpany
petition inits entirety and al so the grounds
and prayers, it is clear that the petition was
not presented by Severn Trent as 'Creditor’ of
the Conpany but as a 'Contributory’. The
contention as to 'Creditor’ was raised

bel atedly for the first time in argunent before
the Division Bench which was an afterthought.
This is apparent fromthe observations of the
Di vi sion Bench in the inpugned order in para 54
extracted earlier. It was, therefore, subnmitted
that no such argunment coul d have been pernitted
and to that extent, the order passed by the

Di vi si on Bench of the Hi.gh Court deserves to be
interfered with.

67. We have gi ven anxious consideration to
the above subm ssion. |In our opinion, however,
it cannot be said that the Division Bench was
in error in passing the inmpugned order and
remtting the matter to the | earned Conpany
Judge to consider the question as to

mai ntai nability of 'conpany petition filed by
Severn Trent as a Creditor of the Conpany. In
thi s connection, our attention has been-invited
by the | earned counsel for Severn Trent to the
conpany petition. In para 16 of the petition,

it was stated by Severn Trent that it was also
a Creditor of the Conpany and " admitted sums
owed by the Conmpany to Severn Trent’ had not
been paid. It was further stated that the Board
of Directors of the Conpany and the Managi ng

Di rector had acknow edged the Conpany’s
l[iability to Severn Trent in various
conmuni cati ons and Board Meetings. It was
further stated that in the circunstances,
Severn Trent was constrained to issue | ega

noti ce on August 4, 2004 demandi ng paynent of
all outstanding dues. A copy of the denmand

noti ce was al so annexed to the conpany
petition. According to Severn Trent, tota
amount due and payabl e by the Conmpany to Severn
Trent as on July 31, 2004 cane to US $
575113.29. In ground (i) also, it was the case
of the Conpany that there was intentional
refusal by M. Kocha to allow the Conpany to
pay its admtted debts to Severn Trent. In
paragraph 41, it was stated by Severn Trent
that it was just, equitable, necessary and in
the interest of justice and "in order to secure
the dues of the petitioner that Provisiona

Li qui dat or shoul d be appoi nt ed’

68. It is thus clear that though the case
put forward by Severn Trent in the w nding up
petition was as a 'contributory’, the factum of
the Conpany bei ng Debtor and Severn Trent being
Creditor and in spite of dues being admtted by
the Conpany, there was non payment on the part
of the Conpany had been nentioned in the
petition. The | earned counsel for Severn Trent
appears to be right that in view of the finding
by the | earned Conmpany Judge that the petition
instituted by Severn Trent as a ’'contributory’
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was nmi ntainable, it was no nore necessary for
the | earned Conpany Judge to consider the
guesti on whet her the conpany petition filed by
Severn Trent was maintainable in the capacity
as a Creditor.

69. It was then contended by the | earned
counsel for the Conpany that the ground for

wi ndi ng up of Conpany under cl ause (f) of
Section 433 was not available to Severn Trent
in case it had presented a petition as a
Creditor of the Company. In this connection,

our attention was invited to certain decisions.
In our opinion, it would not be appropriate to
express any opi nion one way or the other since
we are of the view that the Division Bench of
the High Court was not wong in allow ng Severn
Trent to argue that point before the |earned
Conpany Judge as that point did not arise
before himearlier. W nmay, however, hasten to
add that we nmay not be understood to have
recorded a finding that the petition presented
by Severn Trent is maintai nable. We clarify
that as and when the matter will be taken up by
the | earned Company Judge, it will be open to
the Conpany to raise a contention that no such
petition as presented is maintainable in the
capacity as a Creditor.

70. Question No. 2 is answered
accordi ngly.
3. Vet her a winding up petition filed by

Severn Trent is |liable to be dism ssed at
the threshold on the ground of prenature
advertisenent by Severn Trent without the
order of the Court as required by law?

71. So far as the third question is
concerned, neither the | earned Conpany Judge,
nor the Division Bench has decided it. Before
the | earned Conpany Judge, no such contention
appears to have been advanced by the Conpany.
Bef ore the Division Bench, it was argued that
since there was premature adverti sement by the
Severn Trent w thout any order fromthe Conpany
Court, there was 'abuse of process of the
Court’ by Severn Trent and the petition was
liable to be disnmissed only on that ground.

Bef ore us al so, the above contention was
reiterated by the | earned counsel for the
Conpany and in support thereof, case-law has
been cited. The | earned counsel for the Severn
Trent, however, submitted that the
advertisenent was qualified, carefully worded
and the facts stated therein were accurate. It
was essentially a notice to creditors,
contributories and other persons intinmating
about presenting of wi nding up petition and
there was no mala fide intention or oblique
notive in issuing the advertisement. W nay
only state that since the Division Bench of the
Hi gh Court has remitted the matter to the

| ear ned Conpany Judge and granted |iberty to
the Conpany to oppose adni ssion of the Conpany
petition on all available grounds including the
ground of 'premature advertisenent’, we need
not express any opinion one way or the other
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As observed by the Division Bench of the High
Court, at the tinme the conpany petition will be
taken up by the Conpany Judge for adm ssion, it
will be open to the Conpany or contesting
respondent to oppose the adm ssion on al
grounds avail abl e.

72. Question No. 3 is answered
accordi ngly.
73. For the aforesaid reasons, the appea

filed by Seven Trent Water Purification Inc.\027
petitioner of the conpany petition, deserves to

be di sm ssed and is hereby dismssed. So far as

the appeal filed by the Chloro Controls (India)

is concerned, it is disposed of in the |ight of

the observations nade in the judgnent.

74. On the facts and in the circunstances
of the case, all the parties are directed to

bear their own costs.




