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Constitutional validity of.

HEADNOTE:

Sri Amrit Nahata PW 1 was a nenber of Parlianent and
had produced a filmtitled "Kissa Kursi_ Ka" under the banner
of Dhwani Prakash. The filmaccording to the prosecution was
a grotesque satire containing a scathing criticismof the
functioning of the Central GCovernment and was open- to
serious objections which were taken even ~by the Central
Board of Film Censors. After the filmwas ready for rel ease,
PW1, Amit Nahata, applied for certification of the filmon
the 19th of April 1975 before the Board. The filmwas vi ewed
on April 24, 1975 by an Exami ning Commttee of the Board and
while three nenbers were of the opinion that certificate for
exhibition, with drastic cuts, should be given, - another
menber and M. N S Thapa, Chairnman, disagreed wth the
opi nion of their colleagues and accordingly referred the
matter to the Revising Commttee. The Revising Commttee
after viewing the film agreed by a mpjority of 6 :1 for
certification of the film the dissent having been voiced by
M. Thapa, the Chairman and accordingly under Rule 25(ii) of
the C nematograph (Censorship) Rules, 1958, a reference was
made to the Central Government on 8-5-1975. 1In this
connection, a letter was addressed to PW 6, M. S M
Murshed, who was at the relevant period Director in the
Mnistry of Information & Broadcasting, |ncharge of film and
T.V. Projects and was appointed, Joint Secretary on 1st of
May 1975. Before making his comments PW6 saw the fil m sone
time in the mddle of May, 1975. Meanwhile, PW1, Anrit
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Nahata, was directed to deposit the positive print of the
filmconprising 14 reels of 35 mmwth the FilmDivision
Auditorium situate at 1, Mhadev Road, New Delhi. In
pursuance of these directions PW1 deposited the positive
print and an entry thereof (Ext. 17A) was mnade by the
Li brari an-cum Proj ectionist of the Auditorium PW17, K P.
Sreedharam who was a Technical Oficer incharge also
i nspected the reels and found themin order

Al t hough Murshed, PW®6, after seeing the film agreed
with the opinion of the Chairman of the Board that the film
may be open to objection on the ground that it was full of
sarcasm and contained criticismof the political functioning
of the Governnmental machinery vyet he was personally of the
opinion that certification for exhibition should not be
refused. PW 6 accordingly recorded a note and submitted it
to M. A J. Kidwai, the then Secretary, Mnistry of
I nformati on and Broadcasting. The matter was then examn ned

by M. 1. K @Qijral, the then Mnister of Information and
Br oadcast ing but
501

no final —decision was taken. Meanwhile PW1, Anrit Nahata,
filed a wit petition (Ex. PW1/D) in the Supreme Court. On
the 23rd of the June 1975, a notice was issued by the
Mnistry of Information-and Broadcasting to PW 1, Anrit
Nahata, to show cause why certification to the filmbe not
refused. The notice was made returnabl e by 9-7-75. Thus the
Mnistry of Information and Broadcasting had taken a
tentative decision to refuse certification to the film
because of its objectionable and offensive nature.

Emer gency was procl aimed on the night of between 25th
and 26th of June, 1975 and soon thereafter A 1 took charge
as the Union Mnister of Information and Broadcasting and he
was of the opinion that the filmshould be banned. On July
5, 1975, in pursuance of the decision taken by the Centra
CGovernment, the Coordination Comittee directed seizure of
the film and that its negatives, ~positives and all other
materials relating to it be taken in the custody of the
Central Covernment vide Ex. PW6/D. On July 10, 1975 A 1
directed that the film be banned for screening under the
Defence of India Rules, vide Ext. PW6/E-4. Finally, on the
11th of July 1975 PW6 Mirshed, passed an order that no
certification was to be given to the film for public
exhibition which was followed by a letter dated July 14,
1975, forfeiting the filmto the Governnent. |In pursuance of
the decision taken by the Central Governnent PW39, S. Ghosh
Deputy Secretary, incharge of the filns and T. V. Division
wote a letter to the Chief Secretary  CGovernnment of
Maharashtra for seizure of all the positives and negatives
of the filmas also other related materials. In pursuance of
this order, the Bonbay police seized the entire filmon 1-8-
1975 and deposited in the godown of the Board. As, however,
a final order had been passed by the Governnent banning the
film PW 1, Anrit Nahata filed a petition for special | eave
in the Supreme Court on 6-9-1975. This petition was heard on
29-10-75 and the Court directed the Governnent to screen-the
filmon 17-11-75 in the Auditorium for being shown to the
Judges constituting the Bench. In pursuance of the order of
the Court, intimation was sent to the Mnistry concerned and
PW62, M. S. M H Burney who was then Secretary Mnistry
of Information and Broadcasting directed that inmediate
action be taken to inplenment the orders of the Suprenme Court
and that arrangenents should be nade to book the Auditorium
for 17-11-75. By a letter dated 5-11-75 (Ext. PW2/A2) the
Supreme Court was also inforned regarding the steps taken
Sonetime thereafter PW2, L. Dayal took over as Joint
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Secretary (Films Division) in place of M. Mirshed. The
film however, was not shown to the Judges of the Suprene
Court on the ground that the films were not traceable.

After the general elections of March 1977, the new
CGovernment directed the Central Bureau of Investigation to
investigate into the matter of disappearance of the fil ns.
The C.B.I. accordingly investigated the matter and found
that A 1, V. C Shukla and A 2 Sanjay Gandhi conspired
together and wultimately burnt them in Mruti Conpl ex.
Therefore CB.1. filed charge sheets against V. C  Shukla A
1 and Sanjay Gandhi A 2 under several provisions of Pena
Code. The prosecution exam ned several w tnesses to prove
crimnal conspiracy of A 1 and A 2 nore particularly under
three stages, nanely, (i) the deposit of the positive print
inthe Auditoriumand “its alleged transfer to the persona
custody of A 1; (ii) the  arrival of thirteen trunks
contai ning negatives and other-material related to the film
at New Del hi from Bonbay in pursuance of the orders of A1l
and their transfer to 1, Safdarjung Road, then to the Maruti
Conpl ex; ‘and (iii) the actual orders alleged to have been
gi ven
502
by A°- 2 for burning the filmin the premses of Mruti
Conpl ex which operation-according to the prosecution was
carried out by the —approver PW 3, Khedkar and other
wi t nesses between the 10th and 24th of Novenber 1975.

The Sessions | Judge, Del hi convicted V. C. Shukla (A-1)
appellant in Crimnal Appeal No. 494/79 under section 120B
read with Ss. 409, « 435, 411, 414 and 201 I|Indi an Penal Code
and al so wunder section 409 Indian Penal Code in respect of
the positive print and negative and other naterial of the
film"Kissa Kursi Ka' under section 411 read wth S 109
I.P.C.; under section 414 read with section 109 I.P.C.; and
under section 201 read with -section 109 [|.P.C. The
appel l ant, Sanjay Gandhi (A 1) in Crimnal Appeal No. 493/79
was convicted by the Sessions Judge, Delhi under & section
120B read with Ss. 409, 435, 411, 414 and 201, Penal Code
and further convicted under Ss. 435, 411, 414 and 201 Pena
Code in regard to the negative and other naterials of the
film as also under section 409 read with section 109 of the
Penal Code.

Accused No. 1 was sentenced under s. 120B read with Ss.
409, 435, 411, 414 and 201 to two years rigorous
i mprisonnment; under s. 409 regarding the negative and other
materials to two years rigorous inprisonnent and a fine of
Rs. 20,000 and in default further 6 nonths rigorous
i mprisonnent, under s. 409 regarding the positive print of
the filmto two years rigorous inprisonment and a fine of Rs
5000 and in case of default further rigorous inprisonnent
for three nonths; under s. 411 read with s. 109 to rigorous
i mprisonnent for one year; under s. 414 read with's, 109 to
rigorous inprisonment for one year; under s. 201 read with
s. 109 to rigorous inprisonment for one year; under .s. 435
read with s. 109 to rigorous inprisonnent for one year and
six months. Accused No. 2 was sentenced under s. 120 B read
with ss. 409, 435, 411, 414 and 201 to rigorous inprisonnent
for two years; under s. 435 to rigorous inprisonnment for one
year and six nmonths and a fine of Rs. 10,000 and in case of
default further rigorous inprisonnent for four nonths; under
S. 411 to rigorous inprisonment for one year; under s. 414
to rigorous inprisonnent for one year; under s. 201 in
regard to the negative, etc., to rigorous inprisonnent for
one year; under s. 201 in regard to 13 trunks, etc., to
rigorous inprisonment for one year and under s. 409 read
with s. 109 to rigorous inprisonnent for two years. The
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af oresaid sentences of inprisonment were ordered to run
concurrently in the case of both the accused.

On being convicted by the Sessions Judge, Del hi, both
the accused filed appeals before the Delhi H gh Court
against their convictions and sentences, and were rel eased
on bail pending the hearing of the appeals. Meanwhile, the
Special Courts Act of 1979 cane into force and by virtue of
a declaration nade under section 7 of the said Act, the
appeal s stood transferred to the Suprene Court.

The appellants rai sed the fol l owi ng prelimnary
objections as to the constitutional validity of Sections 5,
7, 9 and 11 of the Act, apart fromthe plea that their
conviction and sentence were not based on any evidence,
| egal or otherw se.

A. Even having regard to the principles laid down the
Supreme Court in the Reference case, the Act fails to pass
the tests laid down for a valid classifica-

503

tion under Art. 14. The decision given in the Reference case
upheld the “Bill and rejected the challenge that the Bil
violated Art. 14 mainly on the ground that the Bill sought
to put a certain class of persons, nanely, persons hol ding
hi gh public or political offices who had conmtted offences
only during the period of Emergency. 1In other words, the
constitutionality of the Bill was upheld on the ground that
the legislation was confined to sel ect offences conmtted by
a particular class of persons during the Emergency period.
The i mpugned Act transgressed the linits inposed by the
judgrment in the Reference case by bringing withinits fold
of fences comm tted prior and subsequent to the Energency and
thus was in direct conflict-with the opinion of this Court
rendered in the Reference case. In other words this Court
struck down that part of the Bill which related to the
peri od between February and June 1975 on the ground that
persons having conmitted of fences during that period could
not be clubbed with those who had commtted of fences during
the period of Energency. Thus the Act, by cl ubbing together
persons accused of offences conmtted during the Energency
with those alleged to be guilty of crimes pertaining to
peri ods before and after the Emergency (i.e. by dealing with
of fences commtted at any point of time whatsoever), has
violated the guarantee under Art. 14 and the classification
made by the Act is in direct contravention of the opinion
given by this Court in the Reference Case.

B. Even if the classification was. valid, as the
procedure prescribed by the Act is extrenely harsh and
prejudicial to the accused, Articles 14 and 21 are clearly
vi ol at ed.

(a) Section 7 deprives a valuable right of
appeal

(b) Section 11(1) takes away the val uable right
of revision against interlocutory orders;

(c) Section 9(3) of the Act prescribes the
procedure for the trial of Warrant cases
before the Magistrate in Sections 238 to 243
and 248 Crl. P.C., while treating the specia
Court as Court of Sessions.

C. Assuming the classification of persons hol ding high
public or political offices to be justified, it suffers from
a serious infirmty in that neither the ternms "high public
or political office" has been defined nor have the of fences
been delivered or defined so as to make the prosecution of
such offenders a practical reality.

D. Even the nature and character of the offences have
not been defined in the Act which introduces an el ement of
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vagueness in the classification

E. Parlianment was not conpetent to pass a special Act
and create Special Courts for a particular set of offenders.

F. The Act seeks to change the situs of the Court and
virtually abrogates section 181 of the Code of Crimna
Pr ocedure.

G The Act creates an invidious distinction in as nuch
as persons holding high public or political offices would
have the benefit of trial by such an experienced officer as
a sitting judge of a High Court, while the appellants have
been deprived of that right and were tried by a Specia
Judge who was only a Sessions Judge.

504

H  Section 5 of the Act suffers from severa
constitutional and legal infirnmties, namely, (a) Section 5
(1) suffers fromthe vice of excessive del egation of powers
so as to violate “Article 14 in as nuch as the discretion
conferred on the Central Governnent is absolute, naked and
arbitrary andis clearly discrimnatory as it is open to the
Central CGovernment to pick and choose persons to make
decl arations in respect of themwhile excluding others.

(b) The issuance of a declaration under section 5(1) of
the Act depends purely on the subjective satisfaction of the
Central Covernment ~and under sub-section (2) of section 5
such a declaration cannot be called into question by any
court so that there woul d be an el ement” of i nherent bias or
malice in an order which the Central Governnent may pass,
for prosecuting persons who are political opponents and that
the section is therefore invalid.

(c) As the Central Covernment in a denpcracy consists
of the political party which has the majority in Parlianent,
decl arati ons under section 5(1) of the Act could be used as
an engi ne of oppression against nenbers of parties who are
opposed to the ideologies of the ruling party.

(d) the provisions about declaration contained in
Section 5(1) are violative of the principle of  natura
justice in as nmuch as they do not provide for any bearing
being given to the accused before a declaration is nmade.

(e) in an instant case, the declaration dated June 22,
1979 nade under section 5(1) of the Act per se shows that it
had not resulted from any real application of the mnd by
the Central CGovernment. Once the prosecution of “the
appel lants had culmnated in a conviction and an appeal
therefromthere was no question of the existence of any
"prima facie case" and that the wuse of such an expression
could be intelligible only if the accused were facing
crimnal proceedings whi ch had not cul ni nated in a
convi ction; and

(f) the declaration nmade under section 5 of the Act is
non est because it has not been |aid before each House of
Parliament as required by section 13 of the Act.

J. The appellant not having held any high public or
political office has been drawn into this case by virtue of
a declaration and has therefore been singled out for a
di scrimnatory treatnent.

K. Section 5(1) of the Act has no application to the
facts of the present case because under section 5(1) a
declaration has to be made on the basis of the source
indicated in the section, namely, inquiries conducted under
the Conmissions of Inquiry Act or investigations which
beconme otiose and woul d have rel evance only if the appellant
had not been convi ct ed.

L. Conviction being a finding of guilt cannot be said
to fall within the situation contenplated by section 5(1) of
the Act. Section 6 is an extension of the schene contained
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in section 5, the forner does not overrule the entire code
of Criminal Procedure but in fact takes in only those cases
whi ch are pending at the trial stage when the declaration is
made. Once the case ends in a conviction, section 5 spends
itself out and there is no roomfor the application of
section 5.

M Section 7 would not apply to this case because its
| anguage enbraces only those appeals which arise out of a
prosecution which itself is pending at the tine when a
declaration i s nade.

505

N. By providing in section 7 for an automatic transfer
of appeals fromthe H gh Court to the Supreme Court, the
Legi sl ature has exercised a judicial power which is vested
in the Supreme Court alone under section 406 of the Code of
Crimnal Procedure and that the section is invalid as it
conflicts with section 406 Crl. P.C.

Al l'owi ng the appeals, the Court
N

HELD: (Regardi ng Constitutional validity of the Act)

1. In_ a diverse society and a |l arge denpcracy such as
ours where the expandi ng needs of the nation change with the
temper of the times, it is extrenmely difficult for any
legislature to make laws applicable to all persons alike.
Sone ampbunt of classification is, therefore, necessary to
adm ni ster various spheres of the activities of the State.
[522 D E]

2. It is well settled that “in applying Art. 14
mat hemati cal precision or nicety -or perfect equaninmty are
not required. Simlarity rather ~ than identity of treatnent
i s enough. The courts should not make a doctrinaire approach
in construing Art. 14 so as to destroy or frustrate any
beneficial legislation. Wat Art. 14 prohibits is hostile
di scrimnation and not reasonable classification for the
pur pose of legislation. Furthernore, ~the Legislature which
is in the best position to understand the needs and
requi renents of the people nust be given sufficient |atitude
for making selection or differentiation and so | ong as such
a selection is not arbitrary and has a rational basis having
regard to the object of the Act, Art. 14 -wuld not be
attracted. That is why this Court —has laid down that
presunption is always in favour of the constitutionality of
an enactnent and the onus |ies upon the person who attacks
the statute to show that there has been an infraction of the
constitutional concept of equality. It has also been held
t hat in or der to sustain t he presunpti on of
constitutionality, the Court is entitled to take into
consi deration matters of common know edge, common report,
the history of the times and all other facts which may be
existing at the time of the legislation. Simlarly, it
cannot be presuned that the administration of a particular
aw would be done with an "evil eye and an unequal hand".
Finally, any person invoking Art. 14 of the Constitution
must show that there has been discrimnation against a
person who is simlarly situate or equally circunstanced.
[522 E-H, 523 A

State of U P. v. Deoman Upadhyaya, [1961] 1 SCR 14,
fol | owed.

3. The classical tests laid down for the application of
Art. 14 are the foll ow ng:

1. The classification nust be founded on an
intelligible differentia which distinguishes
persons who are placed in a group from others
who are left out of the group

2. Such differentiation must have a rationa
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relation to the object sought to be achieved
by the Act.

3. There nmust be a nexus between the
differentiation which is the basis of the
classification and the object of the Act.
[523 D F]

4. It cannot be gainsaid that this Court while dealing
with the Reference case was not at all concerned with the
provi sions of the Act which is of much

506
wi der application than the Bill considered by the Court in
the Reference. It is no doubt true that the Bill contained

provisions for punishing only those offenders who were
accused of offences committed during a particular period,
nanmely, the period of ~“Emergency. It is also true that the
peri od of Emergency was an extraordinary one in the history
of our country and its features have been spelt out in the
preanble of the Bill ~as also in the judgnment given by this
Court in /the aforesaid case. But. that by itself does not
debar Parlianent from passing a pernmanent Act to deal with a
specified class of persons who occupy high public or
political offices (which are offices of trust) and nisuse or
abuse them It cannot be doubted that for the establishnent
and continuance of a Parliamentary denocracy and to secure
efficiency and purity of administration it is necessary that
when such persons commt serious abuse of power and are
guilty of a breach of the trust reposed in them they would
forma special class of offenders. [525 F-H, 526 A

5. That Purity of life is a desired goal at all tines
itself is a sufficient justification for the classification
made by the Act which widens its scope to include offenders
of a particular type, whether before, during or after the
Emergency. In fact, such persons would undoubtedly form a
special class of offenders which would justify the
| egi sl ative measure singling them out for an expeditious
trial. To hold otherwise would be to say that  persons
bearing the aforesaid attributes would be immune from
prosecution under any Special Act. Passing of such'a Specia
Act is within the Legislative conpetence of Parliament.

[526 D-E, 527 GH, 528 B]

6. The Act does not suffer fromany infirmty and the
circunmstance that it applies to offences conmtted at any
time by a particular set of persons possessing specia
characteristics does not render it unconstitutional; for,
when it puts into a class a particular set of persons having
speci al characteristics which distinguish themfromothers
who are left out of that class and who are to be tried under
the ordinary | aw, the classification i's em nently
reasonable. The classification nade has a reasonabl e nexus
with the object sought to be achi eved. Separate grouping of
hol ders of high offices for purposes of expeditious crinina
action to be taken by superior courts is a reasonable and
valid classification because it enhances confidence in the
rule of law, strengthens the denocratic system and ensures
purity of public life and political conduct.

[528 E-G 529 G H, 530 A

7. The opinion of the Suprene Court in Re. Special Act,
in no way amounted to disapproval or condemation of a
permanent law in future bringing within its scope al
hol ders of high public or political office. [530 GH]

The Bill was chal |l enged before the Suprene Court on the
touch stone of Art. 14 on several groups. In the first
place, it was argued that no rational basis for separately
cl assifying Emergency offenders existed. The second ground
of challenge was that assunming that there was a wvalid
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classification, the sane was bad because it suffered from
the vice of under-inclusion inasnuch as holders of high
public or political offices were |left out. This Court,

however, repelled the argunment of rational basis on the
ground that the Emergency period, because of its specia

characteristics, afforded adequate basis for separate
classification of Energency offences. The Court was not at
all at that time concerned expressly with the question as to
whet her cl assification of high public or politica

dignitaries without reference to any period during which
they were alleged to have conmitted offences would be
violative of Art. 14 of the Constitution. On

507

the other hand, this Court nade clear observations that an
Act providing for such a classification would be not only
valid but also highly welcone. It is true that the provision
regarding a particul ar period before the Emergency was then
struck down but that was so because the Bill was confined to
of fences commtted only during the period of Energency and
the inclusion of another period neant bad classification for
the reason that the period |last nmentioned could not be
di stingui shed from either pre-or post-Energency periods on
any reasonable basis. This~ view of the Court could not be
interpreted as laying down a |law of universal application
that no Special /Act on a permanent basis classifying
of f enders possessi ng particul ar characteristics or
attributes and providing for their prosecution under a
speci al procedure 'would be invalid or violative of Art. 14.
[530 A-Q§

8. The expression "high public or political offices" is
of well known significance and bears a clear connotation
which admts of no vagueness or anbiguity. Persons hol di ng
hi gh public or political offices nean persons holding top
positions wielding | arge powers. [531 G D, F]

Political office is an office which fornms part of a
Political Department of the CGovernnent or the Politica
Executive. This, therefore, clearly i ncl udes Cabi net
M nisters, Mnisters, Deputy Mwnisters and Parlianentary
Secretaries who are running the Departnent formulating
policies and are responsible to the Parliament. The word
"high” is indication of a top position and enabling the
hol ders thereof to take major policy decisions. Thus, the
term’high public or political office’ used in the Act
contenpl ates only a special class of officers or politicians
who may be categorised as foll ows: -

1. Oficials welding extraordinary powers
entitling themto take major policy decisions
and hol di ng positions of trust and answerabl e
and accountable for their wongs.

2. Persons responsible for giving to the State a
cl ean, stable and honest adm nistration

3. Persons occupying a very elevated status in
whose hands lies the destiny of the nation.
[534 C E]

The rationale behind the «classification of persons
possessing the aforesaid characteristics is that they wield
wi de powers which, if exercised inproperly by reason of
corruption, nepotism or breach of trust, my mar or
adversely mould the future of the country and tarnish its
imge. It cannot be said, therefore, wth any conviction
that persons who possess special attributes could be equated
with ordinary crimnals who have neither the power nor the
resources to commit offences of the type described above.
The term ’'persons holding high public or political offices’
is self-explanatory and admits of no difficulty and that
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nere absence of definition of the expression would not
vitiate the classification nmade by the Act. Such persons are
ina position to take mmjor decisions regarding social
econoni ¢, financial aspects of the Iife of the comunity and
ot her far-reaching decisions on the hone front as also
regarding external affairs and if their actions are tainted
by breach of trust, corruption or ot her extraneous
consideration, they would danmage the interests of the
country. It is, therefore, not only proper but essential to
bring such offenders to book at the earliest possible
opportunity. [534 F-H, 535 A

508

9. Cause 4 of the preanble to the Special Courts Act
clearly indicates the nature of the offences that woul d be
tried under the Act. [535 B]

The words ’'power being a Trust’ clearly indicate that
any act which amounts to a breach of the trust or of the
powers conferred on the person concerned woul d be an of fence
triable under ~the Act. Clause (4) is w de enough to include
any offence comitted by hol ders of high public or politica
of fi ces which —amunts to ~breach of ‘trust or for which they
are accountable in law and does not |eave any room for
doubt. Section 5 which confers powers on the Centra
CGovernment to nmke a declaration clearly refers to the
guidelines laid down in the preanble and no Centra
CGovernment woul d ever think of prosecuting holders of high
public or political offices for petty offences. [535 D @G

10. Sections '7'and 11 of the Special Courts Act are
within the |egislative conpetence of the Parliament. That is
to say Parliament has the competence to provide for the
creation of Special Courts and to confer jurisdiction on the
Supreme Court by providing that an appeal shall |'ie as of
right from any judgnent or order of Special Court to the
Supreme Court both on fact and on law.

[536 A-D

In re. Special Courts Bill [1979] 2 SCR 476; applied.

11. The Act neither seeks to change the situs of the
Court nor wvirtually abrogates Section 181 of the Code of
Crimnal Procedure. [536 E]

In re. Special Court Bill, [1979] 3 SCR, foll owed.

12. The question of the appellants being tried by the
Speci al Judge appointed under the Special Courts Act could
not arise because the said Special Court did not exist at
all even when the trial of the appellant was concluded. The
First Information report against the appellants was | odged
on 13th April 1977 and the chargesheet was subnitted before
the Special Judge who convicted the appellants by his order
dated February 27, 1979. The Act, however, canme into force
on May 16, 1979, that is to say, three nonths after the
conviction and about two nonths after the appellants had
filed their appeals before the High Court. The existence of
such fortuitous circunstances cannot attract Article 14.
[536 G H, 537 A-B]

Khandi ge Sham Bhatt and Ors. v. The Agricultural Income
Tax O ficer, [1963] 3 SCR 809; Dantuluri Ram Raju and Os.
v. State of Andhra Pradesh and Anr., [1972] 1 SCR 421;
appli ed.

13. Section 5(1) does not suffer from the vice of
excessi ve del egation of powers so as to violate Article 14.
No ungui ded or uncanalised power has been conferred on the
Central Governnent. A basic condition inposed on the Centra
CGovernment is that there nust be a proper application of
m nd regarding the existence of prina facie evidence of the
conmi ssion of an offence. Secondly, the discretion has to be
exercised in accordance with the guidelines contained in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 68

preanbl e. The various clauses of the preanble |ay down clear
gui delines and provide sufficient safe-guards against any
abuse of power. Thirdly, clause (4) of the preanble clearly
lays down that the power under s. 5 is exercisable only
after the Comm ssion of an offence by the holder of a high
public or political office has been disclosed as a result of
an inquiry conducted under the Conm ssions of Inquiry Act or
of an investigation conducted by the Government through its
agencies. It is well settled that discretionary power is not
the sane thing as power to discrimnate nor

509

can the constitutional validity of a |aw be tested on the
assunption that where a discretionary power is conferred on
a high authority, the sanme may or would be exercised in a
di scrimnatory nanner. [538 E-H, 539 A]

The power conferred on the Central Covernment is
controll ed by the guidelines contained in the preanbl e which
by virtue of the provisions of = s. 5(1) becones a part of
that section. ‘As the power has been conferred on the Centra
Government _which is to nake a declaration in accordance wth
the conditions laid dowmm in s.~ 5(1) and, therefore, in
conformity with the guidelines nentioned in the preanble,
the attack based on discrimnation is unfounded. [541 B-(

Dr. N B. Khare v. The State of Delhi, [1950] SCR 519,
Kathi Raning Rawat v.  The State of Saurashtra, [1952] SCR
435; Matajog Dubey v. H C Bhari, [1955] 2 SCR 925 In Re.
The Kerala Education Bill, 1957, [1959] 'SCR 995 Jyoti
Parshad v. The Adninistrator for the Union Territory of
Del hi, [1968] 2 SCR 125; Mdti ~Ram Dekha etc. v. GCenera
Manager, N. E. F., Railways, Mligaon, Pandu etc. [1964] 5 SCR
683; V. C. Shukla v. The State through C.B.1., [1980] 1 SCR
380; foll owed.

14. The power of the Central Government to issue a
declaration is a statutory power circumscribed by certain
conditions. Furthernore, as the power is vested in a very
hi gh authority, it cannot be assumed that it is likely to be
abused. On the other hand, where the power is conferred on
such a high authority as the Central GCovernment, the
presunption will be that the power wll be exercised in a
bona fide manner and according to |law [541 D-F]

Chinta Lingamand Ors. v. Covernment of India and Ors:,
[1971] 2 SCR 871; Budhan Chaudhary and O's. v. The State of
Bi har, [1955] 1 SCR 1045; referred to.

15. The contention that declarations under s. 5(1) of
the Act could be used as an engine of oppression against
menbers of parties who are opposed to the ideol ogi es of the
ruling party is one arising out of fear and m strust which
if accepted would invalidate practically all  [aws of  the
land; for, then even a prosecution under the ordinary |aw
may be considered as politically notivated, which is absurd.
Furthernore, prejudice, malice or taint is not a matter for
presunption in the absence of evidence supporting it. It is
well settled that burden Ilies on the parties alleging bias
or malice to prove its existence, and if malice or bias is
proved in a particular case, the courts would strike down
the act vitiated by it, in exercise of its powers under
Articles 226, 227 or 136. [542 A-D

In Re. Special Courts Bill, [1979] 2 SCR 476 referred
to.

16. At the stage when the declaration is sought to be
nmade there is no |ist pending nor has any prosecution been
| aunched agai nst the accused. Section 5 deals only with the
decision taken by the Central Governnent to prosecute and
until that decisionis notified, the prosecution does not
start, and the question of an accused being heard at that
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stage, therefore, does not arise at all
[542 F-G

Cozons v. North Devon Hospital Managenent Committee and
Anr., [1966] 2 Q B. 330: quoted with approval

17. Under section 5(1) of the Act the Governnent has to
be satisfied on two counts before it could issue a
declaration. It must be satisfied in the first
510
i nstance that there is prima facie evidence of the
comm ssion of an offence. Secondly, it nust formthe opinion
in accordance with the guidelines contained in the preanble
that such offence ought to be dealt with under the Act. The
condition of the existence of prima facie evidence is
fulfilled in the case of the present declaration though the
trial in the first Court had ended in a conviction and an
appeal therefrom the reason  being that if conviction is
construed as evidence of the existence of sonething nore
than a nere prinma facie case, ‘that would not nean that a
prima facie case cease to exist.. That a prim facie case
nmust be found to exist is only the mninumrequirenent for
the satisfaction of the Central Government and it woul d be
doubly nade out if the evidence available is stronger than
is needed to make out only a prima facie case. A conviction
of an accused person cannot nean that there is no prim
facie evidence against him Al that it spells out is that
not only a prinma facie case i s nade out ‘against him but that
the evidence available is even stronger and is sufficient
for a conviction. However, as the CGovernment, while acting
under the section, is to satisfy itself only wth the
exi stence of prima facie evidence, the assertion by it in
the declaration that such evidence was available to its
sati sfaction cannot, by any stretch of i magination, be held
to be inapplicable to a case in which a conviction has been
recorded. In this view of the matter the wuse of the
expression 'prima facie evidence in the declaration is
fully justified even though the trial had ended in a
conviction which was wunder appeal on the date/ of the
declaration. [544 A-G

A perusal of the declaration reveals that it gives the
hi story of the case from begi nning to end which denpnstrates
that the Central Governnent was fully aware of the various
stages through which the trial of the appellants passed.
Thus, the formation of the opinion by the Governnent of the
existence of a prima facie case cannot be held to - be
perfunctory or illusory. It has not been shown that the
declaration was in any way irrational or nmala fide or based
on extraneous considerations. [546 F-Q

18. The provisions of Section 13 of the Special Courts
Act are purely directory and not mandatory so that if the
conditions nentioned in it are not fulfilled the declaration
woul d not be vitiated. It is to be noted that the section
does not say that wuntil a declaration is placed before the
two Houses of Parlianent it shall not be deemed to be
ef fective, nor does the section intend that any consequences
would result from its non- conpl i ance. On a true
interpretation of section 13 of the Act, it is clear that it
is a case of a sinple laying of the declaration before each
House of Parlianent. [547 A-B, 548 B]

Ms Atlas Cycle Industries Ltd. and Os. v. State of
Haryana, [1979] 2 SCC 196; appli ed.

19. The doctrine of the violation of basic structure of
the Constitution or its fundanental features applies not to
the provisions of a lawnade by a State legislature or
Parliament but cones into operation where an anendnment made
inthe Constitution itself is said to affect its basic
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features like fundanental rights enshrined under Articles
14, 19, 31 or the power of anendnent of the Constitution
under Art. 368 and so on. The doctrine has no application to
the provisions of a Central or State |aw because if the
statute is violative of any provision of the Constitution it
can be struck down on that ground and it is not necessary to
enter into the question of basic structure of the
Constitution at all.

[548 C E]
511

20. It is true that section 6 of the Act does not
contenmplate a prosecuti on which is relatable to the
decl arati on under section 5 but that does not debar the
application of section 5 to other stages of a crimnal case,
especially those specifically dealt with under section 7 of
the Act which fully covers the situation in hand. The
limted field in which section 6 operates does not therefore
exhaust the consequences flowng fromthe issuance of a
decl arati on under section 5 of the Act. [549 A-B]

21. The words "whether ~ pending or disposed of" are
significant and qualify the inmediately preceding clause "a
prosecution in respect of such offences". The |egislature
has thus taken care to expressly provide that an appeal or
revi sion would be covered by section 7 and transferable to
the Supreme Court for disposal if it is directed against a
judgrment or order nmade in prosecution which is either
pendi ng or has been di sposed of, the only other requirenent
of the section being that such appeal or ‘revision nust
itself be pending at the date of the declaration. Therefore
to interpret section 7 in such away as its applicability is
limted to appeals or revisions arising fromprosecutions
pending at the trial stage at the date of  the relevant
declarations is possible only if the words "or disposed of"
are treated as absent fromsection-a course which s not
open to this Court in view of the -express |anguage used.
[549 E-G

22. There is no question ‘of the exercise of any
judicial power by the legislature in enacting section 7 of
the Act which covers a well known |egislative process. By
enacting section 7, Parlianent has nmerely provided a new
forumfor the appeals which were pending in the H gh Court
and in respect of which a wvalid declaration, fully
consistent with the provisions of the Act, was nade-a course
which involved no interference wth the judicial functions
of the court and was fully open to the |egislature. [550 A
E- F]

Indira Nehru Gandhi v. Sri Raj Narain, [1976] 2 SCR
347; distinguished.

23. Since the classification made by the Act conplies
with the dual test laid dom by the Suprene Court and
therefore held to be a reasonable classifications, Article
14 would not be attracted even if the procedure is held to
be harsher than that avail able under the ordinary | aw Apart
fromthat, the procedure prescribed by the Act is not harsh
or onerous but is nore liberal and advantageous to the
accused who is assured of an expeditious and fair tria
t her eunder.

[550 G H, 551 A

24. An appeal being a creature of statute, an accused
has no inherent right to appeal to a particular tribunal
The |l egislature may choose any tribunal for the purpose of
giving a right of appeal. Mreover, an appeal to the Hi gh
Court is |ess advantageous than an appeal to the Suprene
Court for the follow ng reason:

"The right of appeal given to an accused fromthe
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order of a Session Judge or Special Judge to the High

Court is not totally wunrestricted. Section 384 of the

Code of Crimnal Procedure enpowers an Appellate Court

to disnmiss an appeal sunmarily if it is satisfied that

there is no sufficient ground for interference.”
VWil e an appeal to the Hi gh Court under the Code of Crim nal
Procedure is attended with the risk of being summrily
di sm ssed under section 384, an appeal under section 11(1)
of the Act which runs thus:
512
"11. (1) Notwithstanding anything in the Code an
appeal shall lie as of right fromany judgnment sentence
or order, not being interlocutory order, of a Specia

Court to the Supreme Court both on facts and on | aw. "
is not so.

An appeal under's. 11(1) lies as of right and both on
facts and on law._Thus, the right conferred on a convict by
s. 11(1) is wider and less restricted than the right of
appeal 'given by the Code of Crimnal Procedure.

(2) If the appeal is filed before the Suprene
Court or is transferred thereto, the accused
becormes entitled to a hearing of his case by
the highest ~court in the country both on
facts and - on law and thus gets a far greater
advantage than a right to nove the Court for
grant of special |eave ~which may or nay not
be granted, it being a mtter of discretion
to be exercised by the Supreme Court.

Therefore the procedure regarding the appeal s under the
Act is not harsher than that prescribed by the Code of
Crim nal Procedure.

[552 D-H, 553 E-H, 554 C

Syed Quasim Razvi v. The State  of Hyderabad and Os.
[ 1953] SCR 589; applied.

25. Bven the Code of Crimnal~ Procedure does not
provide for any revision against an interlocutory order
Section 397(2) of the Crimnal Procedure Code expressly bars
revision against interlocutory orders. |Inasnmuch as there is
no right of revision either under —the Code of Crimna
Procedure or under the Act, it cannot be said that section
11(1) of the Act creates a definite procedural disadvantage
to the accused. In fact under the Act, the Special Court is
presided over by no less a person who is a sitting judge of
a Hgh Court and the possibility of mscarriage of justice
is reduced to the barest mnimm [555 C D

V. C. Shukla v. The State, through C.B.l., [1980] 1 SCR
380; Jagannath Sonu Parker v. State of Maharashtra, [1963]
Suppl. 1 SCR 573; followed.

26. The procedure for trial of warrant cases gives a
full opportunity to the accused to participate in the'tria
at all its stages and to rebut the case for the prosecution
in every possible manner and it has not been pointed out how
the adoption thereof for trials under the Act would be to
the di sadvantage of the accused. Therefore the provisions of
sections 9(1) and (3) of the Act cannot be said to be harsh.
[556 E-G

State of West Bengal v. Anwal Ali Sarkar, [1952] SCR
284 expl ai ned and di sti ngui shed.

27. None of the sections of the Act are violative of
Article 14 or Article 21 or any other provision of the
Constitution. The <classification nade in the Act is valid
and reasonable and has a rational nexus with the object of
the Act and that the procedure prescribed is fair and
advant ageous to the accused. [561 E-F]

28. The appellant in Crl. Appeal 493/79 has not been




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 68

singled out for a discrimnatory treatnment. It is true that
he has never been the hol der of any high public or politica
office but the first clause of the preanble

513

clearly includes wthin its ambit not only persons hol ding
hi gh public or political offices but also others. Section 8
thus incorporates the well known concept of joint trial of
accused persons in respect of offences fornmng part of the
same transaction. [551 C E

Further Held (on nerits):

29. In order to prove a crimnal conspiracy which is
puni shabl e under section 120B of the Indian Penal Code,
there must be direct or circunstantial evidence to show that
there was an agreement between two or nore persons to conmit
an offence. This clearly envisages that there nust be a
neeting of the mnds resulting in an ultimte decision taken
by the conspirators regarding ~the omm ssion of an offence.
[565 H, 566 A

30. I't is truethat in nost cases, it will be difficult
to get direct evidence of an agreenent to conspire but a
conspiracy can be inferred even from circunstances giving
rise to a conclusive or irresistible inference of an
agreenment two or nore persons to commit an offence. [566 A-
Bl

In the instant case, there is no acceptable evidence
connecting either of the appellants with the existence of
any conspiracy. Even taking the main part of the prosecution
case at their face value, no connection has been proved with
the destruction of the film’'Kissa Kursi Ka - and the two
appel l ants. The evidence produced by the prosecution falls
short of the standard of proof required in a crimnal case.
The prosecution failed to prove either there was any
exi stence of any conspiracy between A1 and A 2 to destroy
the film 'Kissa Kursi Ka by burning it or to comit any
other offence in respect of the film There is evidence to
show that there was any neeting of m nds between A 1 and A
2. Even on the first two parts of the prosecution case, the
al l egation of the prosecution that the positive prints were
renoved at the instance or to the know edge of ‘A 1 or that
the negatives and other materials of the filmwere sent for
by A 1 and kept in his personal custody has not been proved.
The nere fact that A 1 decided to show the film and refused
certification for public exhibition and passed orders for
seizure of the film and its transfer to the custody of the
Mnistry of Information does not disclose any offence. The
decision to ban the filmwas not taken by A1l secretly or
cl andestinely but after a full fledged discussion in the
coordination Commttee neeting attended by senior officers
of various mnistries as deposed by Prasad PW63. Further
that part of the case which relates to the burning of film
material rests solely on the uncorroborated testinmony of the
approver and is negatived insofar as the role therein of A1l
is concerned. [566 C-D, 583 F-H, 584 A-B]

(i) Till 9-7-75i.e. the date by which the notice to
show cause why certification of the film’Kissa Kursi Ka’
was nmade returnable, neither A 1 nor A2 was anywhere in the
picture. The facts disclosed by the prosecution ex facie
show that objection to certification of the film had been
taken at the very initial stage and the ultimte order was
passed during the time when A 1, M. Shukla had taken over
as Mnister, which was nerely the final scene of a drama
long in process; [564 C E

(ii) Even at the stage of proposed exhibition of the
filmto the Judges of the Suprenme Court who constituted the
Bench and heard the Special Leave Petitioni.e. 17-11-75
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there was absolutely no evidence to show that there
514
was any neeting of mnds of A1 and A2 nor is there any
material to indicate that A 2 played any role in the burning
of the film The decision to ban the filmwas taken by the
M nistry headed by A 1, on the nerits of the case. No notive
is attributable to A 1 at this stage because even the
Chai rman of the Board, PW8 M. Thapa who was an i ndependent
witness was of the view that the film should not be
certificated for public exhibition. Simlarly, the steps
taken by the officers of the Mnistry in persuance of the
filmat Bonbay and its transfer to Delhi was in the nature
of routine to see that the decision taken by the Governnent
was i nplemented. As soon as the Mnistry received the orders
of the Suprenme Court for screening the filmon 17-11-1975,
i Mmedi ate steps were taken to conply with the orders of the
Court. Adnmittedly between 17th Novenber 1975 to 23rd
Noverber 1975, A2 was either away to Hyderabad or Sikkim as
proved by Dw3. This negatives the story of the approver
connecting A 2 with the burning of the film [565 E-H, 581
C-D, 582 A]
A lot of evidence has been produced by the prosecution
to show
(a) that the positive print of the filmfound its
way into the luggage conpartnent of the car
in which A1 then travelled to the Prine
M ni ster’s house wherethe print was unl oaded
by soneone in the absence of A'l; and
(b) that the negatives and other materia
relating to the filmwere taken in a tenpo or
two to the Prime Mnister's residence and
fromthere to the Maruti Conpl ex where they
were stored before their destruction. [584 B-
Dl
But the connection of A1 or A2 therewith remains unproved.
Had these factors provided circunstantial evidence on the
basis of which alone the charge  against either A'l or A2
could be held established it would have been necessary for
the Court to sift the evidence produced in support thereof.
But that is definitely not the case, for, if either or both
of the factors are proved, the inference of guilt of either
A1l or A 2 does not necessarily follow. For circunstantia
evidence to furnish evidence of guilt it has to be such as
it cannot be explained on any other reasonabl e hypothesis
except the gquilt of the accused which is not the case here
because appellants A 1 and A 2 could not be said to be the
only persons interested in the destruction of thefilmif it
was as obnoxious to the then Prine Mnister or as critica
of the functioning of the then Union Government as the
prosecution would have the Court believe. The filmand al
the material relating to it no doubt appear to have vani shed
into thin air but then neither A1 nor A 2 can be held
responsi ble therefor, in the absence of proof in that behalf
proof which woul d exclude all reasonable doubt. [594 D-(F
(iii) Anmere identification by a witness of a person.in
the Court for the first time who was not known to the
wi tness and who had only caught a glinpse of the person,
long tinme before is valueless, in the absence of the
operative witness being tested by a previously held Test
Identification does not exclude possibility of mstakes in
identification. [576 B-D

JUDGVENT:
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CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal Nos.
492, 493 and 494 of 1979.

Appeal s under section 7 of the Special Courts Act, 1979
on transfer fromthe Del hi H gh Court at New Del hi fromthe
Judgnent and
515
Order dated 27-2-1979 of the Sessions Court at Delhi in
Sessi ons Case No. 340/1978.

J. S Wasu, M L. Nanda and M N Shroff for the
Appellant in Crl. A 492/79.

K. L. Arora, K G Bhagat, Harish Gulati, Madan Bhatia
and D. Goburdhan for the Appellant in Cl. A 493/79.

P. R Midul, Rajinder Singh, O P. Sharma, R C
Bhatia and Vivek Tankha for the Appellant in Cl. A 494/79.

K. L. Arora, K G Bhatat, Harish @lati and D
Goburdhan for the Respondent No. 1 in Crl. A 492/79.

Rajinder Singh B. R Handa and O P. Sharma for the
Respondent. No. 2in Crl. A 492/ 79.

Soli /J. ~Sorabjee, Sol. Genl. Ram Jethnalani, Gish
Chandra, " S. Markandeya and S. B. Jaisinghani for the
Respondent in Crl. As. 493-494/79.

The foll owi ng Judgnents were delivered

FAZAL ALI, J. These two crimnal appeals are directed
agai nst a judgnent ‘dated 27th February 1979 of the Sessions
Judge, Del hi by which the accused (hereinafter referred to
as the appel l ants)’ have been convicted under various
sections of the Penal Code and awarded sentences of various
terms of inprisonment not exceeding two years (which have
been ordered to run concurrently) in addition to fines.

Both the appeals were originally filed before the Delh
Hi gh Court and were admtted by it on the 21st March 1979
when the sentences of the appellants were suspended and they
were rel eased on bail. On the 17th May. 1979, the State al so
filed an appeal to the Delhi H gh Court for enhancenent of
the sentences. The Special Courts Act (No. 22 of 1979 and
hereinafter to be referred to as the 'Act’) was passed by
Parliament and received the assent of the President on 16th
May 1979. On the 27th June 1979, the Central Governnment made
a declaration wunder s.5 (1) of the Act as a consequence of
whi ch the appeals stood transferred to this Court.

The appellants have raised a nunber of prelimnminary
objections relating to the constitutional validity of the
Act and various provisions thereof on several grounds
including the contravention of Articles 14 and 21 of the
Constitution of India. Alternatively, it was argued that
some of the provisions of the Act did not at all apply to
the appellants and the transfer of the appeals fromthe Hi gh
Court to
516
this Court was not |egal. The State has appeared through
Shri Soli J. Sorabjee who has countered all the objections
rai sed by the appellants and has submitted that the Act is a
valid piece of legislation and that there is no illegality
inthe transfer of the appeals fromthe H gh Court to this
Court. In view of the nature of the prelimnary objections
raised by the appellants we decided to dispose them of
before entering into the nerits of the appeals. After
hearing the parties at great length, by an order dated
December 5, 1979 we overruled all the said objections and
proceeded to hear the appeals on nerits. W now proceed to
set out the reasons given for the order rejecting those
obj ecti ons.

In order to wunderstand the argunments advanced by
| earned counsel for the parties it wll be necessary to
state certain wundisputed facts. The Act was preceded by a
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Bill (introduced by a Menber of the Lok Sabha) which was
adopted by the Governnent but in vi ew of certain
Constitutional objections the President nade a reference to
this Court for its opinion regarding the validity of the

Bill and its provisions. The matter was heard by a Bench of
seven Judges and in its report dated Decenmber 1, 1978, this
Court upheld the wvalidity of the Bill generally by a

majority of six to one. Certain clauses of the Bill,
however, were held to be violative of Art. 21 of the
Constitution. This Court further held that Parliament had
| egi sl ative conpetence to create Special Courts and to
provide for appeals against judgnents and orders of such
Courts to the Suprene Court. This Court also upheld the
Classification provided in clause 4(1) of the Bill which
conferred power on the Central GCovernment to nake a
declaration in respect of —an offence alleged to have been
conmitted during the operation of the Proclamation of
Emer gency dated 25th June 1975 by a person who held high
public or  political office in India. To the extent that the
cl ause briought within the purview of the Act persons who had
conmitted of fences between February- 27, 1975 and June 25,
1975 it was, however, held to be invalid. Simlarly, the
provisions of clause 7 of the Bill laying down that a
retired Judge of a H gh Court could be appointed as a Judge
of the Special Court ~and that this could be done by the
Central Governnent in consultation wth but wthout the
concurrence of the Chief Justice of  India were held to be
bad. Furthernore, 'the Court observed that the absence of a
provision for the transfer of a case from one Special Court
to anot her affected the fairness of the trial and,
therefore, was violative of ~Art. 21 of the Constitution.
Barring these infirmties, the constitutional validity of
the Bill was upheld by this Court. It may be nentioned here
that during the course of argunents |earned counsel for the
Uni on gave an express undertaking that the defects
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pointed out in the Bill would be suitably renoved so as to
bring the Bill in accord with the opinion expressed by the
Court. Consequently, a fresh Bill ~was prepared and was
introduced in the Lok Sabha on the 21st February 1979. This
Bill incorporated the suggestions of this Court, deleted
reference to the period prior to the 25th June 1975 in the
preanbl e, nade a provision for transfer of a case fromone
Speci al Judge to another by the Suprene Court and provided
that a Special Court would consist of a sitting Judge of a
H gh Court nonminated by the Central GCovernment with the
concurrence of the Chief Justice of India. After sonme debate

the Bill was passed by the Lok Sabha on the 9th March 1979.
It was then sent to the Rajya Sabha where its various
provi sions were fully debated and certain i-mpor t ant

suggesti ons were nade by the Menbers of the Rajya Sabha as a
result of which the Bill was returned by the Rajya Sabha
with certain amendnents on 21st March 1979. Thereafter the
Covernment accepted the amendnents suggested by the Rajya
Sabha and incorporated the same in the Bill which was then
passed and ultimately received the assent of the President
on 16th My, 1979.

Sone of the substantial changes which have been
i ncorporated in the Act may be summari sed thus:

The Act is now a permanent Act and does not deal only
with offences committed during the period of Energency.
Secondly, in the preanble an additional clause has been
added to indicate the nature of the offences comitted by
persons hol di ng high public or political office. Thirdly, it
has been provided that a Special Court would consist of a
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sitting Judge of a Hi gh Court nom nated by the Chief Justice
of the H gh Court concerned with the concurrence of the
Chi ef Justice of India. Thus, the Governnent has absolutely
no hand either in the appointnment of or any control over the
Speci al Judge. This provision appears to ensure conplete
i ndependence of the Special Judge who is to be appointed to
deci de cases of highly placed public or political officers,
so that they nmay have conpl ete confidence in the Judge who
tries their case

Anot her special feature of the Act is that the preanble
and its various clauses are not nmerely intended to spell out
the object of the Act but contain inportant guidelines and
essential safeguards and by virtue of s. 5(1) of the Act the
cl auses of the preanble becone a part of the Act itself.

As the Act has thus assumed a new conplexion, it is
necessary to analyse briefly its scheme before we deal with
the contentions raised by |earned counsel for the parties.
The heading of the Act
518
shows that its main object is to provide for the speedy
trial of —a certain class of offences (enphasis ours). There
are as nmany as ni ne cl auses of the preanble which run thus:

"AN ACT

to provide for the speedy trial of a certain class
of offences.

(1) WHEREAS Commi ssions of |nquiry appointed under
the Conmissions of Inquiry Act, 1952 have rendered
reports disclosing the existence of . prima facie
evi dence of offences conmmitted by persons who hel d high
public or political offices in the country and others
connected with the commssion of such offences during
the operation of the proclanmation of Energency dated
the 25th June, 1975, issued under clause (1) of article
352 of the Constitution

(2) AND WHEREAS investigations conducted by the
Government through its agencies have also disclosed
simlar offences conmmtted during the period aforesaid;

(3) AND WHEREAS the offences referred 'to in the
recitals aforesaid were committed during the operation
of the said Proclamation of Energency, during which a
grave energency was cl anped on the whole country, civi
liberties were curtailed to a great extent, inportant
fundanental rights of the people were suspended, strict
censorship was inposed on the press, judicial powers
were severely crippled and the parlianentary denocratic
system was emascul at ed

(4) AND WHEREAS all powers being ~a trust, and
hol ders of high public or political  offices. are
accountable for the exercise of their powers in al
cases where Conmi ssions of Inquiry appointed under the
Conmi ssions of Inquiry Act, 1952 or investigations
conducted by Governnent through its agencies disclose
of fences comm tted by such hol ders;

(5) AND WHEREAS it is the constitutional, |ega
and noral obligation of the State to prosecute persons
involved in the said of fences;

(6) AND WHEREAS the ordinary crimnal courts due
to congestion of work and other reasons cannot
reasonably be expected to bring those prosecutions to a
speedy term nation
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(7) AND WHEREAS it is inperative for the efficient
functioning of parliamentary denocr acy and the
institutions created by or wunder the Constitution of
India that the commission of offences referred to in
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the recitals aforesaid should be judicially determ ned

with the utnost dispatch;

(8 AND WHEREAS it is necessary for the said
purpose to establish additional courts presided over by
sitting Judges of High Courts;

(9) AND WHEREAS it is expedient to make sone
procedural changes whereby avoi dable delay in the fina
determ nation of the innocence or guilt of the persons
to be triedis elininated without interfering with the
right to a fair trial."

(Nurmbering of the clauses by us to facilitate
di scussi on)

So far as «clause (1) is <concerned it refers to
Conmissions of Inquiry and the reports given by them
di scl osing the existence of prinma facie evidence of offences
commtted by persons holding high public or politica
offices in the country and  others connected wth the
conmi ssion of such offences during the operation of the
Procl amation of Energency dated June 25, 1975. O auses (2)
and (3) '‘give the history of° the special features of the
Emergency-and the result ~of the investigation conducted by
the Governnent regarding offences committed during the
Emergency. Clause (4) makes the Act a pernanent one.
According to this clause, persons holding high public or
political offices /areactually trustees in regard to the
powers vested in them and offences committed by them in
breach of the trust or confidence reposed in-themwould al so
fall within the ‘anbit of the Act, if either by the
Commi ssions of Inquiry or investigations conducted by the
Government such offences are disclosed. Cause (5) makes it
clear that it is the constitutional, |egal ~and noral
obligation of the State to prosecute persons involved in the
of fences nentioned in the foregoing clauses. Causes (6) and
(7) deal with the nain object of the Act which is to bring
the prosecution of the offendersfalling within the anmbit of
the Act to a speedy termnation and to bring about a
judicial determination of the offences said to have been
conmtted by themwith the wutnost dispatch. Clause (3)
provi des for the establishnent of additional courts presided
over by sitting Judges of High Courts. Cause (9) refers to
certain procedural changes brought about by the Act in the
provi sions of the Code of Crim nal Procedure and intended to
avoid delay in the final determnation of the innocence or
guilt of the persons to be tried. To sum
520
up fromthe object of the various clauses of the preanble it
is mani fest that particular type of persons; nanely, those
who are hol ding high public or political offices by way of a
trust have been put in a separate class along with those who
have committed offences during the Enmergency and who al so
bear the sane characteristics as those indicated'in clause
(4). Section 2 of the Act defines "Code", "declaration" and
"Special Court" and the residuary clause (d) thereof says
that words and expressions not defined in the Act woul d have
the same nmeaning as in the Code of Crimnal Procedure.
Section 3(1) gives power to the Central Governnent to
establish an adequate nunber of  Speci al Courts by
notification in the Oficial Gazette. Section 3(1) enacts
that a Special Court shall consist of a sitting Judge of a
H gh Court nomnated by the Chief Justice thereof with the
concurrence of the Chief Justice of India. Section 4
enpowers the Special Court to take cognizance and try such
cases as are instituted before it or transferred to it in
accordance with the manner provided by the Act. Section 5(1)
is the pivotal provision which lays down the conditions
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under which the Central Governnment is enpowered to nmake a
declaration which is the starting point of the prosecution
of the offenders falling within the anbit of the Act. It may
be noticed that s.5(1) clearly states that the guidelines
contained in the preanble are to be followed by the Centra
CGovernment in determ ning whether an offence is to be dealt
with under the Act. Section 5(2) provides that a declaration
nade by the Central Governnent shall not be called in
guestion in any court. Section 6 provides that on a
decl arati on made under section 5(1) in respect of any
of fence, any prosecution in respect of such offence shall be
instituted only in a special Court designated by the Centra
Government and that where a prosecution is pending in any
ot her court, the sanme shall stand transferred to the specia
Court. This would be in derogation of anything contained in
the code of Criminal~ Procedure. Section 7 deals wth the
automatic transfer  to the Supreme Court of appeals or
revi sions pending in-any court of appeal or revision at the
date of the declaration. Section 8 enbodies the well-known
provi sions of the Code of Crimnal Procedure relating to a
joint trial of a nunber of accused persons who are charged
with the offence of abetment or conspiracy. Section 9(1)
provides that the Special ~Court would follow the procedure
prescribed by the Code for the trial of warrant cases before
a Magistrate, that is to say it nakes applicable the
provisions of ss. 238 to 243 and 248 of the Code to trials
by a Special Court. Sub-section (3)  of s.9 lays down that
the provisions of the Code of Crimnal Procedure shal
apply, in so far as they are not inconsistent' with those of
the Act, no proceedings beforea Special Court which shal
be deened to be a
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Court of Session and woul d have all the powers thereof, and
that a person conducting a prosecution before a | specia
Court shall be deemed to be a public prosecutor. Sub-section
(4) of s. 9 empowers a Special Court to pass upon any person
convicted by it any sentence authorised by law /for the
puni shnment of the offence of which such person is convicted.
Section 10(1) <contains a provision for the transfer by the
Supreme Court of a case from one Special Court to another
where such an order is expedient in the ends of justice. In
fact, in the opinion given by this Court on the Presidentia
Reference this aspect of the matter was particularly
hi ghl i ghted. Sub-section (2) of s. 10, however, lays down
the norms under which an application for transfer could be
made. Sub-section (3) of s.10 enmpowers the Suprene Court to
grant conpensation to any person who has opposed the
application for the transfer of a case if the Court finds
that such an application was frivolous or vexatious. Section
11(1) prescribes the forumof an appeal to the Suprene Court
against a judgnent, order or sentence passed by a Specia
Court but excludes interlocutory order, fromits anbit. It
may be noted that interlocutory orders have been excl uded
fromthe purviewof s. 11(1) so as to elim nate unnecessary
delays in the trial of a case by a Special Court. Even the
code of Crimnal Procedure has barred any revision against
an interlocutory order by virtue of the provisions of s.
397(2) of the code of Criminal Procedure, 1973. Sub-section
(2) of s. 11 provides that no appeal or revision shall lie
to any court from any judgment, sentence or order of a
Speci al Court except as provided for under section 11(1).
Sub-section (3) provides the period of Iimtation for filing
an appeal before the Suprene Court and the proviso thereto
confers power on the Supreme Court to condone any delay if
sufficient cause is shown, it nmay be noticed here that under
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s. 11 an appeal to the Suprene Court froman order of the
Special Judge lies as a matter of right. Section 12 enmpowers
the Supreme Court to frane rules for <carrying out the
pur poses of the Act. Section 13 provides that every
notification nmade under sub-section (1) of s. 3 and every
decl arati on nade wunder sub-section (1) of s. 5 shall be
laid, as soon as nay be after it is nmade, before each House
of Parliament.

Thus, by and large, the Act contains alnpbst the sane

provisions as were contained in the Bill which was sent to
this Court for its opinion by the President. dause (1) of
the Bill is nows.1 (1) of the Act. Clause (2) is now s.3 of
the Act. Cdause (3) of the Bill is nows.4 of the Act.
Clause (4) of the Bill is now section 5 of the Act. C ause
(5) of the Bill is nows.6 of the Act. Cause 6 of the Bil

is now s.7 of the Act. Clause (7) of the Bill is now s.3(2)

of the Act, with an explanation added to it. C ause 8 of the
Bill is now
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s.8 of the 'Act. Clause (9) of the Bill is now s.9(1) of the
Act with —sub-sections (2)(3) and (4) added to it. Cdause
(10) of the Bill is now s.11(1l) of the Act. Thus, in so far

as the argunments advanced before this Court in the Reference
case are concerned, ‘they are concluded by the decision given
thereon and we do not propose to go behind the opinion given
by this Court in that case or the reasons thereof wth which
we are in respectful agreenment. Learned counsel for the
appel l ants having ‘realised the force of this position

confined their argunents to certain points which either did
not arise at the Reference stage or were not argued before
the Court and on which no decision was given, and in fact,
relied on sonme of the findings given and the propositions of
| aw adunbrated by this Court in the Reference case.

The main ground of attack regarding the constitutiona
validity of the Act is based on Articles 14 and 21 of the
Constitution. Before dealing with the arguments we m ght
mention certain inportant principles |laid down by this Court
in the Reference case.

In a diverse society and a | arge denpcracy such as ours
where the expanding needs of the nation change wth the
temper of the tines, it is extrenmely difficult™ for any
| egislature to make laws applicable to all persons alike.
Sone ampbunt of classification is, therefore, necessary to
adm ni ster various spheres of the activities of the State.
It is well settled that in applying Art.- 14 mathenatica
precision or nicety or perfect equanimty are not required.
Simlarity rather than identify of treatnent is enough. The
courts should not make a doctrinaire approach in construing
Art. 14 so as to destroy or frustrate any . beneficia
| egi sl ati on. What Art. 14 prohibits is hostil e
di scrimnation and not reasonable classification for the
purpose of legislation. Furthernmore, the Legislature which
is in the best position to understand the needs and
requi renents of the people nust be given sufficient |atitude
for making selection or differentiation and so | ong as such
a selection is not arbitrary and has a rational basis having
regard to the object of the Act, Art. 14 wuld not be
attracted. That is why this Court has laid down that
presunption is always in favour of the constitutionality of
an enactment and the onus |ies upon the person who attacks
the statute to show that there has been an infraction of the
constitutional concept of equality. It has also been held
t hat in or der to sustain t he presunption of
constitutionality, the Court is entitled to take into
consi deration matters of common know edge, common report,




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 22 of 68
the history of the times and all other facts which may be
existing at the time of the legislation. Simlarly, it

cannot be presuned that the administration of a particular
 aw woul d be done with an
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"evil eye and an unequal hand". Finally, any person invoking
Art. 14 of the Constitution must show that there has been
di scrimnation against a person who is sinmlarly situate or
equal ly circunstanced. |In the case of State of UP. v.
Deoman Upadhyaya, Subba Rao, J., observed as follows:-

"No discrimnation can be made <either in the
privileges conferred or in the liabilities inposed. But
these propositions conceived in the interests of the
public, if logically stretched too far, nmay not achieve
the high purpose behind them In a society of unequa

basic structure,” it is well nigh inpossible to nmake
laws suitable  in their application to all the persons
alike. So, reasonable classification is not only

perm'tted but i's necessary if society should progress.”

Wth this brief introduction, we now proceed to dea
with the argunents of |earned counsel for the appellants. In
the first place, M. Bhatia, appearing for appellant Sanjay
Gandhi submitted that even having regard to the principles
laid down by this Court in the Reference case, the Act fails
to pass the test laid down for a valid classification under
Art. 14. Therefore, we mght nention here that the classica
tests laid down for the application  of Art. 14 are the
foll owi ng: -

(1) The classification nust be founded on an
intelligible differentia which distinguishes
persons who are placed in a group from others
who are |left out of the group.

(2) Such differentiation nust -have a ‘rationa
relation to the object sought to be achieved
by the Act.

(3) There nmust be a nexus bet ween the
differentiation which is the basis’/ of the
classification and the object of the Act.

In applying the aforesaid tests, M. Bhatia contended
that the decision given in the Reference Case upheld the
Bill and rejected the challenge that the Bill violated Art.
14 mainly on the ground that the Bill sought to put a
certain class of persons, nanely, persons holding high
public or political offices who had conmitted of fences only
during the period of Enmergency. In other-words, he argued
that the constitutionality of the Bill was upheld on the
ground that it was legislation confined to selected of fences
conmtted by a particular class of persons (during the
Energency period. It was contended that the inmpugned Act
transgressed the limts inposed by the judgnent in the
Ref erence case by bringing within its fold -offences
conmitted prior
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and subsequent to the Energency and thus was in direct
conflict with the opinion of this Court rendered in the
Ref erence case. |In anplification of this argunent it was
contended that this Court struck down that part of the Bil
which related to the period between February and June 1975
on the ground that persons having commtted of fences during
that period could not be clubbed with those who had
conmitted of fences during the period of Energency. In other
words, the argunent was that the Act, by cl ubbing together
persons accused of offences conmmitted during the Energency
with those alleged to be guilty of crimes pertaining to
peri ods before and after the Emergency (i.e., by dealing
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with offences committed at any point of tine whatsoever),
has viol ated the guarantee under Art. 14 and t he

classification nade by the Act is n direct contravention of
the opinion given by this Court in the Reference case. In
support of his contention M. Bhatia relied on the follow ng
observations of this Court in the Reference case: -

"The classification which section 4(1) thus nakes
is both of offences and offenders, the forner in
relation to the period nentioned in the preanble, that
is to say, from February 27, 1975 until the expiry of
the proclamation of enmergency dated June 25, 1975 and
inrelation to the objective nentioned in the sixth
par agraph of the preanble that it is inperative for the
functioning of parlianmentary denocr acy and t he
institutions created by or wunder the Constitution of
India that the commission of such offences should be
judicially determ ned with the utnost dispatch, and the
latter in relation to their status, that is to say, in
relationto the high public or political office held by
themin India. It is only if both of these factors co-
exi st _that the prosecution in'respect of the offences
commtted by the particular offenders can be instituted
in the Special Court..............

We are not concerned with the truth or otherw se
of the allegations, the narrow question before us being
whether, in the first instance, the classification is
based on some qualities or characteristics which are to
be found in all 'the persons grouped together and not in
others who are left out. The answer to that question
can be one and one only, nanely, that offences alleged
to have been conmitted during the enmergency by persons
hol di ng high public or political officesin India stand
ina class apart. The cover of energency, so.it is
al  eged, provided a unique opportunity to the hol ders
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of such offices to subvert the rule of |aw and
perpetrate political crimes on the society. OQhers |left
out of that group had neither the neans’ nor the
opportunity to do so, since they |acked the authority
whi ch cones fromofficial position. Thus, persons who
are singled out by the Bill for trial before Special
Courts possess common characteristics —and those  who
fall outside that group do not possess them.........

The suppression of people's liberties facilitates
easy conmission of crimes. Public criticismis a potent
deterrent to m sbehaviour and when that is suppressed,
there is no fear of detection. Secondly, crimes which
are alleged to have been comitted during extraordinary
periods like the period of emergency are oblique in
their design and selective in their object ..., But
those crines are not woven out of the warp and woof of
political notivations. Equal |aws have to be applied to
all in the same situation and legislature is free to
recogni se the degree of harmor evil."

(Enphasi s ours)

Special stress was laid on the observations of this
Court that the offences alleged to have been comitted
during the Emergency by persons holding high public or
political offices were a class apart because such offences
were comm tted under the cover of Emergency which provided a
uni que opportunity to the holders of the said offices to
subvert the rule of law It was urged that this cannot be
said of the period either before or after the emergency when
no such cover or opportunity was available to the offenders
concerned to mnmisuse or abuse their powers and conmt
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of fences. We find this argunent to be wi thout any substance.
To begin wth, it cannot be gainsaid that this Court while
dealing with the Reference case was not at all concerned
with the provisions of the Act which is of nuch wder
application than the Bill considered by the Court in the
Reference. It is no doubt true that the Bill contained
provisions for punishing only those offenders who were
accused of offences committed during a particular period
nanmely the period of Energency. It is also true that the
peri od of Emergency was an extraordinary one in the history
of our country and its features have been spelt out in the
preanble of the Bill as also in the judgnent given by this
Court in the aforesaid case. But that by itself does not
debar Parlianent from passing a permanent Act to deal with a
specified class of persons who occupy high public or
political offices (which are offices of trust) and nmisuse or
abuse them It cannot be doubted that for the establishnent
and continuance ~of a Parlianmentary denbcracy and to secure
efficiency and purity of administration it is necessary that
when such persons
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conmit serious abuse of power and are guilty of a breach of
the trust reposed in~ them they would forma special class
of offenders. The sinple answer to the argunent of M.
Bhatia is that thi's Court was not at all concerned with the
broader aspect of the natter as envisaged by the Act at the
time when the Bill was being considered. That this is so, is
clear from the observations nade by Chandrachud, C J., and
Krishna lyer, J. The former observed: -

"Parlianmentary denocracy will see its hal ycon days
inlIndia when law w Il provide for a speedy trial of
all offenders who misuse the public offices held by
them Purity in public is a desired goal at all tines
and in all situations, energency or no energency. But,
we cannot sit as a super legislature and strike down
the instant <classification on the ground of under-
inclusion on the score that those others are |eft
untouched, so long as there is no violation of
constitutional restraints.”

(Enphasi s ours)
The observation that purity in public life is a desired goal
at all times is a sufficient justification for the
classification nade by the Act which wdens its scope to
i nclude offenders of a particular type to be punished for
of fences commtted at any tine, whether before, during or
after the Energency.
Sim | ar observations were made by Krishna lyer J. in
his concurring Judgnent: -

The pathology of our public law, wth its class
slant, is that an wunnincing onbudsman or sentinel on
the qui vive with power to act against those“in power,
now or before, and offering legal access to the
inforned citizen to conplain with immunity does not
exist........... And so, to track down and give short
shrift to ..................

X X X X

Wiere the proposed | aw excludes the pre-and post-
emergency crime-doers in the higher brackets and picks
out only ’'energency’ offenders, its benign purpose
per haps be comes a crypto cover-up of like crimnals
before and after. An ’'epheneral’ neasure to neet a
perenni al nenace is neither a |logical step nor nationa
fulfillment. The classification, if | may anticipate ny
conclusion, is on the brink of constitutional break-
down at that point and becones al nbst vul nerable to the
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attack of Art. 14.
X X X
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The crucial test is "AIl power is atrust’, its
hol ders are ’'accountable for its exercise , for ’'from
the people and for the people, all springs, and al
nmust exist’. By this high and only standard the Bil
nmust fail norally if it exenpts non-Energency crimnals
about whom prior Commission Reports, now asleep in
official pigeon hol es, bear witness and future
Conmi ssion Reports (who knows ?) my, in tinmg,
testify...........

Not hi ng about Emergency period is adverted to
there as a distinguishing mark. If at all, the clear
clue is that all ~abuse of public authority by exalted
public nmen, whatever the tinme of Comm ssion, shall be
puni shed without the tedious delay which ordinarily
defeats justice in the case of top echelons whose
crinmes affect the credentials of denpbcratic reginmes.

Assuming civil |iberty was a casualty during the
enmergency, as it was, howdid it obstruct trials of
super-political crimnals? if faith in denocratic

institutions is the victimin case there is undue del ay
in punishing high public and political offenders, that
hol ds good, regardl ess Energency............. The
guestion, then, 'is whether there is constitutiona
rationale for keeping out of “the reach of speedy
justice non-energency crimnals in high public or
Political O fices. Such a Bill, were it a permnent
addition to the —corpus  juris and available as a
jurisdiction for the public to conpel governnent, if a
prima facie case were nade out even against a mnister
in office, to launch a prosecution before a sitting
H gh Court Judge, would be a whole sone corrective to
the spreading evil of corruption in power pyramds."
(Enphasi s ours)
It would thus appear fromthe observati ons quoted above
that the mjority judgment never neant to indicate that the
passing of an Act covering all persons hol ding high public
or political offices without reference to any period during
which they are alleged to have comm ttee the offences sought
to be nmmde the subject matter of their indictment, would be
beyond the |egislative conpetence of Parlianent. In fact,
such persons would undoubtedly form a special class  of
of fenders which would justify the |legislative neasure
singling them out for an expeditious <trial. ~To hold
ot herwi se woul d be to say that persons bearing the aforesaid
attributes would be imune from prosecution under. any
Speci al Act. Reading the opinion rendered in the
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Ref erence case carefully we are unable to agree--with M.
Bhatia that this Court held that only Energency offenders
could be punished under a special Act and that any Act
seeking to punish offenders of a special type unrelated to
the Energency would be hit by Art. 14. It is true that sone
of the observations nmade by the |earned Chief Justice, if
read out of context, may apparently |end some support to the
argunents of M. Bhatia but taken as a whole (as they nust
be) they clearly indicate that the passing of a permanent
| egislation classifying the type of offenders nmentioned in
the Act, nanely, persons holding high public or politica
offices would be valid and, in fact, wuld be an idea
achi evenent .
We nmay nention here that the various observati ons made
by Chandrachud, C.J., and Krishna lyer, J. in the Reference
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case were highlighted during the debates which followed the
introduction of the bill in the Lok Sabha and the Rajya

Sabha after the opinion of this Court was given. The Bil
was returned to the Lok Sabha on Mirch 21, 1979 with
suggestions for its anendnment so as to nmke it enbrace
of fences without reference to a particular period, nanely,
the period of Emergency. The Lok Sabha accepted the
suggestions and passed the Bill in the formof the Act which
received the assent of the President on the 16th My 1979.
Thus, the Act incorporates not only the above-extracted
observati ons made by Chandrachud, C.J., and Krishna lyer, J.
but also the views expressed by the Hon’ ble Menbers of the
two Houses of Parlianent.

In view of the factors nentioned above, we are fully
satisfied that the Act does not suffer fromthe infirnmties
pointed out by M. Bhatia and the circunstance that it
applies to offences conmitted ~at any time by a particular
set of ~persons possessing special characteristics does not
render it ‘unconstitutional, for, when it puts into a class a
particular set of persons having special characteristics
whi ch di stinguish themfromothers who are |eft out of that
class and who are to be tried under the ordinary |law, the
classification is emmnently reasonable. It may also be
stated here that the classification nade has a reasonable
nexus with the object  sought to be achieved, nanely, quick

despatch and speedy trials. 1In thi's connection, sone
observations of Chandrachud, C. J., inthe Reference case may
be adverted to:

"If prosecutions which the Bill envisages are
allowed to have their~ normal, leisurely span of
anything between 5 to 10 years, no fruitful purpose
will be served by |aunching them Speedy term nation of
prosecutions under the Bill is'the -heart and soul of
the Bill............
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Thus, both the tests are fulfilled in the instant case
nanely, that (1) the classificationis founded on an
intelligible differentia which distinguishes /those
whi ch are grouped together fromothers who are | eft out
and (2) the said differentia has a rational relation
with the object sought to be achieved by the Bill,
nanmely, speedy term nation of prosecutions initiated in
pursuance of the declaration made under clause 4(1) of
the Bill."

The sane, we hold, is true of the Act.

It was then submitted by M. Bhatia that even if the
classification was valid, as the procedure prescribed by the
Act is extrenely harsh and prejudicial to ‘the accused,
Articles 14 and 21 are clearly violated. This aspect of the
matter also has been expressly dealt wth by Chandrachud,

C.J., in the Reference case where he has pointed out that
once the classificationis held to be valid evenif the
procedure is harsher or disadvantageous that wll not

attract Art. 14. In this connection, he observed: -
If the classificationis valid and its basis bears a

reasonabl e relationship with the object of the Bill, no
grievance can be entertained under article 14 that the
procedure prescribed by the Bill for the trial of

of fences which fall withinits terms is harsher or nore
onerous as conpared with the procedure which governs
ordinary trials. Cassification necessarily entails the
subj ection of those who fall within it to a different
set of rules and procedure, which my conceivably be
nor e di sadvant ageous than the procedure which generally
applies to ordinary trials....But once a classification
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is upheld by the application of the dual test,
subj ecti on to harsher treatnent or disadvantageous
procedure loses its relevance, the reason being that

for the

purposes of article 14, unequals cannot

conpl ai n of unequal treatnent."

We shal |,

however, deal wth the question whether or

not the procedure is disadvantageous when we examne the

argunent of

the | earned counsel regarding sections 5, 6, 7

and 11 of the Act.

Thus, to
the argunent
(1)
530
(2)

sumup, the position so far as this part of

is concerned is as foll ows: -

Separ ate groupi ng of holders of high offices
for purposes of expeditious crimnal action
to be taken by superior courts is a
reasonable and valid classification because
it enhances confidence on the rule of |aw,

strengthens the denocratic system and
ensures purity of public life and politica
conduct .

The Bill was challenged before the Suprene

Court on the touchstone of Art. 14 on severa

grounds. In the first place, it was argued
that ~ no rati onal basis for separately
cl assifying Enmergency offenders existed. The
second ground of challenge was that assum ng
that there was a validclassification, the
sane was bad because it suffered from the
vi ce of under-inclusion i nasnmuch. as hol ders
of high public or political offices were left
out. This Court, however, repel led the
argunent of rational basi's on the ground that
the Energency period, because of its specia

characteristics, afforded  adequate basis for
separate classification of Emer gency
of fences. The Court was not at all at that
time concerned expressly with the question as
to whether classification of high public or
political dignitaries wthout reference to
any period during which they were alleged to
have commtted offences would be violative of
Art. 14 of the Constitution. On the other
hand, this Court made cl ear observations that
an Act providing for such a classification
would be not only wvalid but also highly
wel cone. It is true that. the provision
regarding a particular period before the
Emergency was then struck down but that was
so because the Bill was confined to offences
conmitted only during the period of Energency
and the inclusion of that period “neant bad
classification for the reason that the period
| ast nentioned could not be distinguished
fromother pre-or post-Emergency periods on
any reasonable basis. This view of the Court
could not be interpreted as | aying down a | aw
of universal application that no Special Act
on a permanent basis classifying offenders
possessing particular characteristics or
attributes and provi di ng for their
prosecution under a special procedure would
be invalid or violative of Art. 14. Thus, we
do not think that the opinion of the Suprene
Court in any way anounted to di sapproval or
condemation of a permanent law in future
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bringing within its scope all holders of high
public or political office.

It was then argued by M. Bhatia that assunming the
classification of persons holding high public or politica
offices to be justified, it suff-
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ers from a serions infirmty in that neither the term’ high
public or political office’ has been defined nor have the
of fences been delineated or defined so as to nmmke the
prosecution of such offenders a practical reality. Dealing
with this argument, the Ilearned Solicitor General pointed
out that it was specifically raised when the Court was
hearing the Reference and witten subm ssions were filed by
the parties but that, unfortunately, the opinion did not
give any finding on it and urged that even in absence of any
finding, the argunent nmust be deened to have been rejected.
We find sufficient force in what the learned Solicitor
CGeneral says but as we are hearing the appeals of persons
who have 'been convicted and sentenced to various ternms of
i mprisonnment so that their liberty is involved, we feel that
we shoul d go into M. Bhatia' s argument.

As regards the definition of 'high public or politica
offices’ the expression is  of well-known significance and
bears a clear connotation which admts  of no vagueness or
anbiguity. Even during the debate in Parliament, it was not
suggested that the expression suffered from any vagueness.
Apart from that even in the Reference case, Krishna lyer,
J., referred to holders of such offices thus:-

"heavy-weight crimnaloids who often mslead the
peopl e by public noral weight-lifting and multipoint
mani festoes........

...... such super-offenders intop positions.....

....... No erudite pedantry can stand in the way of
pragmatic grouping of  hi gh-pl aced of fice | hol ders
separately, for purposes of high-speed crininal action
invested with early conclusiveness and inquired into by
hi gh-1 evel courts."

(Enphasi s/ ours)

It is manifest from the observations of Krishna Iyer,
J. that persons holding high public —or political ~offices
mean persons hol ding top positions w elding | arge powers.

In American Jurisprudence 2d (Vol. 63, PP, 626, 627 &
637) the aut hor descri bes persons holding public or
political offices thus:

"Public offices are cheated for-the -purpose of
effecting the end for which governnent has been
instituted, which is the comon good, and not for the
profit, honour, or private interest of ‘any one . man
famly, or class of nen....The powers and functions
attached to a position nanifest its character, and
there is inplied in every public office an authority to
exerci se sone portion of the sovereign power of the 14-
289 SCI/80
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state in maki ng, executing, or admnistering the

law....... Various positions, on the other hand, have

been held not to be public offices, as, for exam ne
audi t or of account s appoi nt ed by rail road

Conmi ssi oners...."

Simlarly, Ferris in his thesis on ’'Extraordinary Lega
Renedi es defines public or political offices thus:

"A public office is the right, authority and duty
created and conferred by law, by which an individual is
vested with sone portion of the sovereign functions of
the Government to be exercised by himfor the benefit
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of the public, for the term and by the tenure
prescribed by law It inplies a del egation of a

portion of the sovereign power. It is trust conferred
by public authority for a public purpose, enbracing the
i deas of tenure, durati on, enol unent s and
duties...... The determ ning factor, the test, 1is
whet her the office involves a del egation of sone of the
solem functions of Governnent, either executive,
legislative or judicial, to be exercised by the hol der
for the public benefit."

(72 Calcutta Weekly Notes, P.64, Vol.72)

Simlarly, Wade and Phillips in 'Constitutional Law

defines political offices thus:-

Law

The Cabinet is the body of principal Mnisters
with whom rests the real direction of policy. W speak
of the Mnistry or the Administration of a particular

Prime Mnister with reference to the full body of
political office holders who fromtine to tine hold the
reins of ~ Governnent, i.e., the Mnisters of the Crown

and their Parlianmentary Secretaries."
O Hood Phillips in “Constitutional and Adm nistrative
(4th Edition, p. 312 & 314) defines the hierarchy of

Gover nnment Departnents thus:
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So al
(3rd

"M nisters-At the head of each Departnent-except
the "non-political" Depart nents, whi ch are not
i nportant for present purposes-is the M nister, whether
he is called Mnister or Secretary of State or
President of the Board. He “is a nenber of the
CGovernment and . changes with the Mnistry  of the day;
and he may al so be a menber of the Cabinet.

Parlianmentary Secretaries-Under ~the Mnister wll
be one or nor e Par | i ament ary Secretari es, or
Parliamentary

Under-Secretaries of State if the Mnister hinself is a
Secretary of St ate. As their name i mplies,
Parlianmentary Secretaries are nenbers of one or other
of the Houses of Parlianent, they are Junior Mnisters
who change with the Government of the day. They assi st
their Chief in the Parlianentary or political side of
his work, as well as in the adnmnistration of his
Department......

The detailed administration of the work of a
CGovernment Departnent is carried out by "pernanent"
civil servants. Although, Ilike Mnisters, they are
servants of the Crown, «civil servants are called
"permanent" since their appointment is. non-politica
and in practice lasts during good behavi our, as opposed
to Mnisters, Parlianentary Secretaries, etc., who are
responsible to Parlianment and change office wth the
Gover nnent . "
so, Ramsay Miuir in his book 'How Britain is Governed
Ed. p. 81) states as follows:-

"In this chapter we have to discuss the second
el ement in the Governnent-that which changes with every
change in the balance of power between parties in the
country, which consi sts not of experts, but of

politicians, and which works wunder the Ilinelight of
publicity..... This changing element is known as 'the
Mnistry'."

Asirvathamin his book 'Political Theory' (9th Ed p. 352)
defines Political Executive thus :-

"Turning from the noninal to the politica
executive, we find at least four distinct forms, viz.,
the English, the Anerican, the Swiss, and the French
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In Engl and, the Prine M nister and the Cabinet
constitute the political executive. They can remain in
office only so long as they command the confidence of
Parliament. They are nmenbers of one or the other house

of the | egi sl ature and play a leading part in
initiating legislation. They are also admnistrative
heads of departments and, in that capacity, are

responsible to Parlianment not only for policy but also
for the details of admnistration. They work together
as a teamand, in their relation to Parlianment, stand
or fall together."
In words and Phrases (Permanent Edition, Vol. 32 [(Suppl.]
P. 226] the word 'Political’ has been defined thus :-

"The word "political" is defined as of or
pertaining to policy, politics, or conduct of
government....or pertaining
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to, or incidental to, exercise of functions vested in

those charged ~with conduct of governnent, and relating

to nanagenent of affairs of State".

"The word ’'political’ is defined by Bouvier to be
pertaining to policy ~or t he admi ni stration of
government. People v. Mrgan, 90 Il 558, 563.

The word “political"™ neans that which pertains to
government of 'a nation............. "(P. 802)

A perusal of the observations nmade in the various
text books referred to above clearly shows -that ’'politica
office’ is an office which forms part of a Politica
Department of the Government or the Political. Executive.
This, therefore, clearly includes Cabi net M ni sters,
M nisters, Deputy Mnisters and Parlianmentary  Secretaries
who are running the Departnment formul ating policies and are
responsi ble to the Parliament. The word ’high’ is indication
of a top position and enabling the holder thereof to take
maj or policy decisions. Thus, the term ’'high public or
political office’ wused in the Act contenplates only a
special class of officers or( politicians who ' may be
categorised as foll ows: -

(1) officials welding extraordinary powers
entitling themto take major policy decisions
and hol di ng positions of trust and answerable
and accountable for their wongs:

(2) persons responsible for giving to the State a
cl ean, stable and honest adm nistration

(3) persons occupying a very elevated status in
whose hands lies the destiny of the nation

The rationale behind the classification of persons
possessing the aforesaid characteristics is that they wield
wi de powers which, if exercised inproperly by  reason of
corruption, nepotism or breach of trust, my nmar or
adversely mould the future of the country and tarnish its
image. It cannot be said, therefore, wth any conviction
that persons who possess special attributes could be equated
with ordinary crimnals who have neither the power nor the
resources to commt offences of the type descri bed above. W
are, therefore satisfied that the terns ’'persons holding
hi gh public or political offices’ is self-explanatory and
adnmits of no difficulty and that nmere absence of definition
of the expression would not vitiate the classification made
by the Act. Such persons are in a position to take mgjor
deci sions regarding social, economc financial aspects of
the life of the comunity and other far-reachi ng decisions
on the honme front as al so
535
regarding external affairs and if their actions are tainted
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by breach of trust, corruption or ot her extraneous
consi derations, they would danmage the interests of the
country. It is, therefore, not only proper but essential to
bring such offenders to book at the earliest possible
opportunity.

It was then contended that even the nature and
character of the offences have not been defined in the Act
whi ch introduces an el enent of vagueness in t he
classification. W are, however, wunable to agree with this
contention because clause (4) of the preanble clearly
indicates the nature of the offences that could be tried
under the Act. Clause (4) of the preanble to the Act runs
t hus:

"AND WHEREAS al | powers being a trust, and hol ders
of high public or political offices are accountable for
the exercise of their powers in all cases where
Conmi ssions of | nquiry appointed under the Conm ssions
of "Inquiry ~Act, 1952 or investigations conducted by
Governnment t hrough its ~agencies disclose offences
conm tted by such hol ders. ™"

The words ' powers being, atrust’ clearly indicate that
any act which amounts to a ~breach of the trust or of the
powers conferred on the person concerned woul d be an of fence
triable under the Act. Clause (4) is wide enough to include
any offence commtted by hol ders of high public or politica
of fices which anmpounts to breach of trust or for which they
are accountable in law and does not leave  any room for
doubt. M. Bhatia, however, submitted that even if the
person concerned commits a petty offence |ike violation of
muni ci pal bye laws or traffic rules he would have to be
prosecut ed under the Act which will be seriously prejudicia
to him In our opinion, this argunent is purely illusory and
based on a misconception of the provisions of the Act.
Section 5 which confers powers on-the Central Government to
make a declaration clearly refers to the guidelines laid
down in the preanble and no  Central Government woul d ever
third of prosecuting holders of ‘high public or politica
offices for petty offences and the doubt expressed by the
counsel for the appellant is, therefore, totally unfounded.

It was contended on behalf of the appellants that
Parliament was not conpetent to pass a Special” Act and
create Special Courts for a particular set of offenders.
This argunent need not detain us because it has been
effectively answered in the reference case which has held
clearly that Parliament was fully conpetent-to pass the Bil
creating Special Courts.
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Regarding the wvalidity of sections 7 and 11 of the Act
whi ch correspond to clauses 6 and 10 of . the Bill,
Chandrachud, C.J., observed as follows: -

"In view of our conclusion that Parlianment has the
| egi sl ati ve conpetence to enact clauses 6 and 10(1) of
the Bill, it is unnecessary to consider the argunent of
the learn ed Solicitor GCeneral that, everything else
failing, Parlianent woul d have the conpetence to
| egislate upon the jurisdiction and powers of the
Suprenme Court by virtue of article 248(1) read with
entry 97 of List I.....

To sumup, we are of the opinion that clauses 2, 6
and 10(1) of the Bill are wthin the |legislative
conpetence of the Parlianent. That is to say,
Parliament has the conpetence to provide for the
creation of Special Courts as clause 2 of the Bil
provides, to enpower the Supreme Court to dispose of
pendi ng appeal s and revisions as provided for by clause
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6 of the Bill and to confer jurisdiction on the Suprene
Court by providing, as is done by clause 10(1), that an
appeal shall lie as of right fromany judgnment or order

of a Special Court to the Supreme Court both on fact

and on | aw. "

It was also contended for the appellants that the Act
seeks to change the situs of the Court and virtually
abrogates s. 181 of the Code of Crimnal Procedure. This
argunent also does not nerit any consideration because it
was raised in the Reference case and rejected. Dealing with
this aspect of the matter, Chandrachud, C J observed : -

"As regards situs of trial, it is unfair to nake
an assunption of “mala fides and say that an
i nconvenient forum wll be chosen del i berately.
Besi des, the provisions of chapter XII of the Code

contai ning section 177 to 189, which deal with

"Jurisdictionof the crimnal courts in Inquiries and

Trials", are not excluded by the Bill. Those provisions

will 'govern the question as to the situs of trial."

M. Bhatia further submitted that the Act creates an
i nvidious- _distinction inasnuch as- persons holding high
public or political offices would have the benefit of tria
by such an experienced officer as a sitting Judge of a High
Court while the appellants have been deprived of that right
and were tried by a Special Judge who was only a Sessions
Judge. This argunent, in our opinion, is conpletely devoid
of substance. The first information report against the
appel -
537
lants was | odged on 13th April 1977 and the charge-sheet was
submtted before the Special Judge who convicted the
appel l ants by the order dated February 27, 1979. The Act,
however, canme into force on May 16, 1979, that is to say,
three months after the conviction and about two nonths after
the appellants had filed their appeals before the Hgh
Court. In these circumnstances, the question of the
appel lants being tried by the Special Judge appoi nted under
the Act could not arise because the said Special Court did
not exist at all when the trial of the appellants was
concl uded. The existence of such fortuitous - circumnstances
cannot attract Art. 14. This matter —was considered in two
decisions of this Court. In the case of Khandige Sham Bhat &
Os v. The Agricultural Incone Tax Oficer, Subba Rao J,
observed as foll ows: -

"If there is equality and uniformty wthin each
group, the law will not be condemed as discrininative,
though to sonme fortuitous circunstance arising out of a
peculiar situation sonme included in a class get an
advant age over others, so long as they are not singled
out for special treatnment."

The sane view was expressed thus in a |later decision of his
Court reported as Dantuluri RamRaju O's v. State of Andhra
Pradesh Anr.

"The facts that on account of topographica
situation sonme |andowners get greater benefit of the
drai nage schenme because of their |ands being nore prone
to damage by floods is a fortuitous circunstance and
the same would not be a valid ground for striking down
the inpugned legislation. It is well established that
if there is equality and uniformty wthin each group
the law w Il not be condemed as discrininative though
due to sone fortuitous circunstances arising out of a
peculiar situation, some included in a class get an
advant age over others so long as they are not singled
out for special treatment."
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In view of these decisions, the argunent of M. Bhatia
must be overrul ed.

This, therefore, concludes the subnissions made by M.
Bhatia generally regarding the constitutionality of the Act.
538

M. Midual adopted the above-noted arguments, advanced
by M. Bhatia, but put forward contentions with respect to
ot her aspects which we shall deal with at a |ater stage of
the judgnent.

It was next contended by M. Bhatia that s. 5 of the
Act suffers from several constitutional and | ega
infirmties.

Sub-sections (t) and (2) thereof nay be extracted here:

"Decl aration by Central Governnent of cases to be dealt
with under this Act:

5.(1) If the Central CGovernnent is of opinion that
there is prima facie evi dence of t he
conmi ssion of a offence alleged to have been
conmitted by a person who held high public or
political office in India and that in
accordance with the guidelines contained in
the preanbl e hereto the said offence ought to
be dealt w.th under this Act, the Centra
CGovernment shall make a " declaration to that
effect in every case in which it is of the
af oresai d opi ni on.

(2) Such declaration shall not  be called in
qguestion in any court.”
In the first place, it was contended that s. 5(1)

suffers from the vice of excessive del egation of powers so
as to violate Art. 14 in_as much as the discretion conferred
on the Central CGovernnent is absolute, naked and arbitrary
and is clearly discrimnatory as it is open to the Centra

Government to pick and choose persons and nake decl arati ons
in respect of them while excluding others. In our opinion

this contention is based on a serious msconception of the p
provisions of the Act. For one thing, no unguided or
uncanal i sed power has been conferred on the Centra

CGovernment. A basic condition inposed on the Centra

Government is that there nust be a proper —application of
m nd regarding the existence of prina facie evidence of the
comm ssion of an offence. Secondly, the discretion has to be
exercised in accordance with the guidelines containedin the
preanbl e. The various clauses of the preanble which have
been set out in an earlier part of this judgnment, |ay down
clear guidelines and provide sufficient safeguards against
any abuse of power. Thirdly, clause (4) of the preanble
clearly lays down that the power under s. 5 isl exercisable
only after the commi ssion of an offence by the holder of a
hi gh public or political office bas been disclosed 'as a
result of an inquiry conducted under the Conmissions of
I nquiry Act or of an investigation conducted by the

CGovernment through its agencies. It is well settled  that
di scretionary power is not the sane thing
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as power to discrimnate nor can the constitutional validity
of a law be tested on the assunption that where a

di scretionary power is conferred on a high authority, the
same may or would be exercised in a discrimnatory nanner
In the case of Dr. N. B. Khare v. The State of Del hi, Kani a,
C. J., dealing with the sane aspect of the matter observed
as follows.
"Moreover, this whole argument is based on the
assunption that the Provincial Governnent when making
the order ill not performits duty and nmay abuse the
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provisions of the section. In nmy opinion, it is
i nproper to start with such an assunption and decide
the legality of an Act on that basis. Abuse of power
given by a law sonetines occurs; but the validity of
the law cannot be contested be cause of such an
apprehension. In ny opinion, therefore, this contention
of the petitioner cannot be accepted."”

In the case of Kathi Raning Rawat v. The State of Saurashtra

this Court observed:

"The discretion that is conferred on officia
agencies in such circunmstances is not an unguided
di scretion, it has to be exercised in conformty with
the policy to effectuate which the direction is given
and it is in relation to that objective that the
propriety of the classification would have to be
tested."

The sane view was taken in a later decision of this Court in
the case of Matajog Dobey v. 'H C  Bhart where the court
observed as foll ows: -

“I't has” to be borne in mnd that a discretionary
power i s not necessarily a discrimnatory power and
that abuse of power s not to be easily assumed where
the discretion Jis vested in the Governnent and not il
a mnor official."

In the case of 1In Re The Kerala Education Bill, 1957, this
Court said:

"But all that we need say  is that apart from
 ayi ng down a policy for the guidance of the Governnent
in the matter of the exercise of powers conferred on it
under the different provisions of the Bill including
cl. 36, the Kerala Legislature; has, by cl. 15 and cl
37 provided further safeguards.
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In this connection, we nust bear in nmind what has been
laid down by this Court in nore decisions than one,
nanely, that discretionary power is not necessarily a
di scrimnatory power and the abuse of power by the
CGovernment will not be lightly assuned."
Similarly, in the case of Jyoti Pershad v. The Admi nistrator
for the Union Territory of Del hi, Ayyangar J., speaking for
the Court, observed

"So long therefore as the Legislature indicates,
in the operative provisions of the statute wth
certainty, the policy and purpose of the enactnent, the
nere fact that the legislation is skeletal, or the fact
that a discretionis left to those entrusted wth
adm ni stering the law, affords no basis either for the
contention that there has been an excessive del egation
of legislative power as to anobunt to an abdication of
its functions, or that the discretion vested is
uncanal i sed and unguided as to anpbunt to.-a carte
bl anche to discrimnate."

In the case of Mdti Ram Deka etc. v. CGeneral Manager, N E
F. Railway, Maligaon, Pandu, etc Shah J., speaking for the
Court remarked-

"Power to exercise discretion is not necessarily
to be assunmed to be a power to discrimnate unlawfully,
and possibility of abuse of power will not invalidate
the confernent of power. Conferment of power has
necessarily to be coupled with the duty to exercise it
bona fide and for effectuating the purpose and policy
underlying the rules which provide for the exercise of
the power. |If in the scheme of the rules, a clear
policy relating to the circunstances in which the
power, is to be exercised is di scernible, the
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conferment of power nust be regarded as nmde in

furtherance of the schene, and is not open to attack as

infringing the equality clause."
In the case cf V. C. Shukla v. The State through CB.1. this
Court pointed out that where a discretion is conferred on a
hi gh authority such as the Central Governnent it rnust be
presuned t hat
541
the Government would act in accordance with law and in a
bona fide manner, and sai d:

"In fact, this Court has held in a nunmber of cases
that where a power is vested in a very high authority,
the abuse of the power is reduced to the mninmm"

In view of these decisions, it nmust be held that the
power conferred on the  Central Governnent is controlled by
the guidelines contained in the preanble which by virtue of
the provisions of s. 5(1) becomes a part of that section. As
the power has been conferred on the Central Governnent which
is to make a declaration in accordance with the conditions
laid down in s. 5(1) and, therefore, in conformty will. the
gui del i nes nentioned in the preanble, the attack based on
di scrimnation is unfounded and is hereby repelled.

Anot her allied argunent advanced by M. Bhatia was that
the i ssuance of a -‘declaration under s. 5(1) depends purely
on the subjective satisfaction of the Central Governnent and
under sub-section (2) of s. 5 such a declaration cannot be
called into question by any court sothat there would be an
el enent of inherent bias or nalice; in an order which the
Central Governnent nay pass, for prosecuting persons who are
political opponents —and that the section is therefore
invalid. W are unable to agree wth this argument. As
al ready pointed out, the power of the Central Governnent to
issue a declaration is a statutory power circunscribed by
certain conditions. Further nore, ‘as the power is vested in
a very high authority, it cannot be assuned that it is
likely to be abused. On the other hand, where the power is
conferred on such a hi gh “authority as the Centra
CGovernment, the presunption will be that the power will be
exercised in a bona fide manner and according tolaw /In the
case of Chinta Lingam & Os v. Government of India & Os.,
this Court observed:

"At any rate, it has been pointed out in nore than
one decision of this Court that when the power has to
be exercised by one of the highest officers the fact
that no appeal has been provided for is a matter of no
monent.... It was said that though the power was
di scretionary but it was not necessarily discrimnatory
and abuse of power could not be easily assunmed. There
was noreover a presunption that public officials would
di scharge their duties honestly and in accordance with
rules of law "
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To the same effect is the decision of this Court in Budhan
Choudhry & O's. v. The State of Bihar. 1t was however
suggested that as the Central Governnent in a denocracy
consists of the political Party which has the mgjority in
Parliament, declarations wunder s. 5(1) It the Act could be
used as an engine of oppression agai nst nenbers of parties
who are opposed to the ideologies of the ruling party. This
isreally an argument of fear and mstrust which, if
accepted, would invalidate practically all |aws of the |and;
for, then even a prosecution under the ordinary |aw may be
consi dered as politically motivated, which is absurd.
Furthernore, prejudice, malice or taint is not a matter for
presunption in the absence of evidence supporting it. It is
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wel |l settled that burden Ilies on the parties alleging bias
or malice to prove its existence, and if nmalice or bias is
proved in a particular case, the courts would strike down
the act vitiated by it, in exercise of its powers under
Arts. 226, 227 or 136. This aspect of the matter was dealt
with in the reference case thus:-

"Though the opinion which the Central Governnent
has to formunder clause 4(1) is subjective, we have no
doubt that despite the provisions of sub-clause (2) it
will be open to judicial review at least wthin the
l[imts indicated by this Court in Khudaran Das Deo v.
The State of West Bengal & O's. (1975, 2, SCR 832,
845). It was observed in that case by one of us,
Bhagwati J., while speaking for the Court. that in a
CGovernment of laws "there; is nothing like unfettered
di scretion remove from judicial reversibility". The
opi nion has to be forned by the Government, to set the
| east, rationally and in a bona fide manner."

Anot her limb of the argunment of M. Bhatia regarding
the provisions about declaration contained ins. 5 (1) was
that they are violative of 'the principles of natural justice
i nasmuch as they do not provide for any hearing being given
to the accused before a declaration is made. This argunent,
in our opinion, is also without substance. It is to be borne
in mnd that at the stage when the declaration is sought to
be made there is no list pending nor  has any prosecution
been | aunched agai nst the accused. Section 5 deals only with
the decision taken by the Central  Government to prosecute
and until that decision is notified the prosecution does not
start, and the question of an -accused being heard at that
stage, therefore, does not -arise at all. A couple of
instances in point may be cited herewith “advantage. In
cases where law requires sanction to be given by the
appoi nting authority before a prosecution can be |aunched
agai nst a Government servant, it has
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never been suggested that the accused nust be heard before
sanction, is accorded. The question of sanction arises at a
point of time when there is no danger to the liberty of the
subj ect and the accused at that stage is not-in the picture
at all. It is only after sanction 1is accorded that _an
accused is brought to trial or proceedings are started
against him when he is to be heard and can challenge the
validity of the sanction Simlarly, when a first infornmation
report is filed before a police officer, the l'aw does not
require that the officer nust hear the accused before
recording it or submitting a charge-sheet to the Court.
Anot her instance is to be found where a conmplaint is filed
before a Magistrate who chooses to hold an inquiry under s.
202 of the Code of Crimnal Procedure before issuing process
or sunmmons to the accused. It has been held in several cases
that at that stage the accused has got no | ocus to appear
and file his objections to the inquiry. The right of the
accused to be heard cones into existence only when an order
summoni ng the accused is passed by the Magi strate under s.
204 of the Code of Criminal Procedure. In the case of Cozens
v. North Devon Hospital Mnagenent Committee & Anr, Lord
Sal non pithily observed

"No one suggests that it is wunfair to launch a
crimnal prosecution wi t hout first heari ng the
accused. "

The argunment of M. Bhatia which is under exam nation
is thus also found to be wholly untenabl e

It was then contended that in the instant case the
decl aration dated June 22, 1979 made wunder s. 5(1) of the
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Act per se shows that it had not resulted from any rea
application of mnd by the Central CGovernment. The
declaration is based, it is pointed out, on the existence of
prima facie evidence of the conmission of certain offences
by M. Shukla and M. Sanjay Gandhi and proceeds to state
that the said offences ought to be dealt with under the Act.
It was vehenently argued that at the time when the
decl arati on was nade the appellants had already been
convicted and had filed appeals in the H gh Court and that
therefore for the Central GCovernment to say that 'a prim
facie case’ was made out was to close its eyes to the
realities of the situation. The argunent, in other words, is
that once the prosecution of the appellants had cul m nated
ina conviction and an appeal therefrom there was no
guestion of the existence of any ’'prima facie case', and
that the wuse of such an -expression could be intelligible
only if the accused were facing criminal proceedings which
had not~ cul m nated in a conviction. The assertion about the
exi stence of a prima facie case clearly shows, according to
| ear ned counsel, that the Centra
544
CGovernment did not apply its mind at all to the factors
relevant to the issuance of the declaration or that, at any
rate, the application off its m nd was perfunctory. We find
oursel ves, unable /to accept of this argunent which fails to
consider certain fundanmental aspects of the scope and anbit
of s. 5(1) of the Act and is based on-a m sconstruction of
the nature of the declaration which'is to be nade. Under the
section the CGovernnent has to be satisfied on two counts
before it could issue a declaration. It nust be satisfied in
the first instance that thereis prim facie evidence of the
conmi ssion of an offence. Secondly, it nmust formthe opinion
in accordance with the guidelines contained in the preanble
that such offence ought to be dealt w th under the Act. The
argunent under examination relates tothe first linb of the
satisfaction of the Central Government. So, the question
ari ses whether the condition of the existence of prima facie
evidence is not fulfilled in the case of the present
declaration nerely because the trial in the first court had
ended in a conviction and an appeal therefrom The answer to
the question has to be an emphatic "no’, the reason being
that if conviction is construed as evidence of the existence
of something nore than a nere prim facie case, that would
not mean that a prina facie case ceases to exist. That a
prima facie case nust be found to exist is-only the mninmm
requi rement for the satisfaction of the Central Governnent
and it would be doubly made out if the evidence available is
stronger than is needed to nake out only a prima facie case.
A conviction of an accused person cannot nean that there is
no prima facie evidence against him All that it spells out
is that not only a prina facie case is nade out agai nst him
but that the evidence available is even stronger ‘and is
sufficient for a conviction. However, as the GCovernnent,
while acting wunder the section, is to satisfy itself only
with the existence of prinma facie evidence, the assertion by
it in the declaration that such evidence was available to
its satisfaction cannot, by any stretch of inmagination, be
held to be inapplicable to a case in which a conviction has
been recorded. In this view of the matter we find the use of
the expression ’'prima face’ evidence in the declaration to
be fully justified even though the trial had ended in a
conviction which was wunder appeal on the date of the
declaration. 1In this context, the contents of t he
decl aration al so deserve scrutiny. It reads:

"WHEREAS t he Central Bureau of Investigation
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recorded under section 154 of the Code of Crimnal
Procedure (2 of 1974) on the 13th April 1977 a first
i nformati on report and registered a case being RC2/77-
ClU (1) for suspected offences of a conspiracy to
commt theft and actual theft of the filmnmaterials of
the film’Kissa Kursi Kaa' pro-

duced by one Shri Anrit Nahata fromthe custody of the
M nistry of Information and Broadcasti ng:

AND WHEREAS investigations conducted by the
Central Bureau of Investigation disclosed offences
committed during the period while the proclamation of
energency dated the 25th June 1975, issued by the
President wunder <clause (i of Article 352 of the
Constitution was in force:

AND WHEREAS after conpletion of investigation the
Central Bureau of lnvestigation filed a charge-sheet on
the 14th July 1977 in. the court of the Chief
Met r opol i'tan Magi strate, Del hi:

AND WHEREAS the facts mentioned in the said
charge- sheet disclosed offences having been comitted
by Shri  Vidya Charan Shukla, who was the M nister of
I nformati on and Broadcasting, Covernnent of India, and
Shri Sanjay Gandhi, son of late Shri Feroz Gandhi
under section/ 120-B of the Indian Penal Code, 1860 (45
of 1860) read with sections 409, 435, 411, 414 and 201
of the |1.P.C as well as substantive offences under
section 409, 411, 414, 435 and- 201 of the |I.P.C as
al so the said offences read with section 109 of the
I.P.C:

AND WHEREAS a case (RC/ 2/ 77-ClA-1) was  filed in
the court of the Chief Metropolitan Mgistrate, Delhi,
with respect to the said offences and the Chief
Metropolitan Magistrate conmitted the case to the Court
of Session for trial on 22-2-78:

AND VWHEREAS the District and Sessions Judge having
convicted the accused by ‘his order dated 17-2-79
sentenced Shri  Vidya Charan Shukla and Shri Sanjay
Gandhi with inprisonment and also inposed fines on them
as specified in the said order dated 27-2-79:

AND WHEREAS Shri Vidya Charan Shukla and Shri
Sanjay Gandhi filed appeals Nos. 71/79 and 72/79
respectively wunder Section 374(2) of +the Code of
Crimnal Procedure, 1973 (2 of 1974) in the H gh Court
of Delhi on 20-3-79 against the aforesaid conviction
and that the said appeals were admtted by Del hi H gh
Court on 21-3-79

AND WHEREAS the State has also filed an appeal in
the Del hi Hi gh Court on 18-5-79 under section 377, Code
| of Crimnal Procedure (No. 2 of 1974) for enhancenent
of the sentence with respect to the aforesaid accused
persons:

AND WHEREAS the above-nentioned appeals are now
pending in the Hi gh Court of Del hi:

AND VWHEREAS the Central Governnent after fully and
carefully examining the material placed before it in
regard to the aforesaid offences is of opinion that
there is prim facie evidence of the conm ssion of the
said offences by Shri Vidya Charan Shukla, who was the
M nister of Information and Broadcasting, Governnent of
India, at the relevant period and as such a person who
held high public and political office, Shri Sanjay
Gandhi and others and that in accordance with the
guidelines contained in the preanble to the Specia
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Courts Act 7 1979 (22 of 1979) the said offences ought

to be dealt with under that Act.

NOW  THEREFORE, in exercise of the power s
conferred by sub-section (1) of Section S of the
Special Courts Act 7 1979 (22 of 1979), the Centra
CGovernment hereby declares that there is prim facie
evidence of the conmm ssion of the aforesaid offences
alleged to have been conmitted by 'Shri Vidya Charan
Shukla, who was the Mnister of Information and
Broadcasti ng, Governnent of India, during the rel evant
period, and as such held a high public and politica
office in India during the relevant period, and Shr
Sanj ay Gandhi, son of late Shri Feroz Gandhi, and that
in accordance with the guidelines contained in the
Preamble to that Act, ‘the said offences ought to be
dealt with under that Act "

A perusal of ‘the declaration reveals that it gives the
hi story of the case from beginning to end which denpnstrates
that the 'Central Governnent was fully aware of the various
stages through which the trial of  the appellants, passed.
Thus, the formation of the opinion by the Governnment of the
exi stence of a prima facie case cannot be held to be
perfunctory or illusory. It has not been shown that the
declaration was in- any way irrational or nale fide or based
on extraneous considerations. The argunent advanced by M.
Bhatia, therefore, nust be overrul ed.

The last plank of attack on s. 5 of the Act is that the
declaration is non est because it has not been |laid before
each House of Parlianment as required by s. 13 of the Act.
This argunent nmerits sone consideration. Section 13 runs
t hus:

"13. Every notification nmade under sub-section (I)
of section 3 and every declaration nade under sub-
section (1)
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of section 5 shall be laid, as soon as may be after it

is made, before each House of Parlianent."

As we read the section, we are clearly of the opinion that
its provisions are purely directory and not nmandatory so
that if the conditions nmentioned init are not fulfilled the
declaration would not be vitiated. It is to be noted that
the section does not say that until a declaration is placed
before the two Houses of Parliament it shall not be deemed
to be effective, nor does the section intend that —any
consequence would result fromits non-conpliance. Mreover,
the matter is no longer res integra and is concluded by
several decisions of this Court, the nopst recent of them
being Ms. Atlas Cycle Industries Ltd. & ors. v. The State
of Haryana where this Court observed:

"Thus two considerations for regarding a provision
as directory are: (lI) absence of any provision for the
contingency of a particular provi sion not | being
conplied with or followed, and (2) serious genera
i nconveni ence and prejudice that would result to the
general public if the act of the Governnent or _an
instrunentality is declared invalid for non conpliance
with the particular provision

* k% * k% * k%

In the instant case, it would be noticed that sub-
section (6) of Section 3 of the Act nerely provides
that every order made under Section 3 by the Central
CGovernment or by any officer or authority of the
Central Governnment shall be laid, before both Houses of
Parliament, as soon as may be, after it is nade. It
does not provide that it shall be subject to the
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negative or the affirmative resolution by either House
of Parlianent. It also does not provide that it shal

be open to the Parlianment to approve or disapprove the
order made under Section 3 of the Act. It does not even
say that it shall be subject to any nodification which
either House of Parliament may in its wisdomthink it
necessary to provide. It does not even specify the
period for which the order is to be |laid before both

Houses of Parliament nor does it provide any penalty

for non-observance of or non-conpliance with, the

direction as to the laying of the order before both

Houses of Parliament. It would al so be noticed that the

requirenent as to the laying of the order before both

the Houses of Parlianent is not a condition precedent
but subsequent tothe making of the order. In other
words, there is no prohi-
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bition to the making of the orders without the approva

of both ~Houses of Parlianment. In these circunstances,

we are clearly of the viewthat the requirenment as to
 aying contained in sub-section (6) of Section 3 of the

Act falls wthin the first category, i.e., "sinple

l ayi ng" and is directory, not mandatory."

We fully agree with this view and hold that on a true
interpretation of /section 13 of the Act, it is a case of a
sinmple laying of the declaration before each House of
Parliament and the declaration cannot be struck down on he
grounds suggested by the counsel

It was then submitted that as the declaration is based
on the result of an.investigation held by a Central agency
even though the’ offences were alleged to have been

commtted in a State, it affects the s basic structure of
the Constitution and is, therefore, void. This argument, in
our opinion, is also nisconceived. The doctrine @of the

violation of basic structure of the Constitution or its
fundanental features applies not to the provisions of a |aw
nmade by a State legislature or (Parlianment but cones into
operation where an anendnment nmade in the Constitution itself
is said to affect its basic features |ike fundamental 'rights
enshrined under Articles 14, 19, 31, or -the power of
amendment of the Constitution under Art. 368 and so on. The
doctrine has no application to the provisions of a Centra
or State |law because _ if the statute is violative of any
provision of the Constitution it can be struck down on that
ground and it is not necessary to enter into the question of
basic structure of the Constitution at all

M. Midul, appearing for M. Shukla, apart from
adopting the arguments of M. Bhatia, as discussed above
raised two additional points. In the first  place, he
submitted that s. 5(1) of the Act has no application to the
facts of the present case because under s.- 5(1) a
declaration has to be made on the basis of the 'sources
indicated in the section, namely, inquiries conducted under
the Conmissions of Inquiry Act or investigations which
beconme otiose and would have relevance only if his client
had not been convicted. This argunent, in our opinion
appears to be the sane as was put forward by M. Bhatia
whi ch we have already rejected

It was next argued that conviction being a finding of
guilt can not be said to fall wthin the situation
contenpl ated by section 5(1) of the Act. M. Midul
contended that as section 6 is an extension of the schene
contained in section 5 the former does not overrule the
entire Code of Crimnal Procedure but in fact takes in only
those cases which are pending at the trial stage
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when the declaration is made. Once the case ends in a
conviction, section 6 spends itself out and there is no room
for the application of section 5, according to |earned
counsel. It is true that section 6 does contenplate a
prosecution which is relatable to the declaration under
section 5 but that does not debar the application of section
5to other states or a crimnal case, especially those
specifically dealt with under section 7 of the Act which, as
we shall presently show, fully covers the situation in hand.
The imted field in which section 6 operates doss not
theref ore exhaust the consequences flowi ng fromthe issuance
of a declaration under section 5

M. Midul however contended that section 7 would not
apply to this case because its |anguage enbraces only those
appeal s which arise out of a prosecution which itself is
pending at the time when a declaration 'is made. The
argunent is devoid of force as, to accept it, would be to
i gnore an i nportant part of section 7 which runs thus .

"7. If ~at the date of the declaration in respect
of any offence any _appeal or . revision against any
judgrment or order in a- prosecution in respect of such
of fence, whether ~ pending or disposed of is itself
pending in any court of appeal or revision, the same
shall stand transferred for disposal to the Suprene
Court."

The words "whet her pendi ng or  disposed of" are
significant and qualify the inmediately preceding clause "a
prosecution in respect of such offence". The |egislature has
thus taken care to expressly provide that an appeal or
revision would be covered by section 7 and transferable to
the Supreme Court for disposal if it is directed against a
Judgnent or order nade in a prosecutionwhich is either
pendi ng has been di sposed of, the only other requirenment of
the section being that such appeal or revision nmust itself
be pending at the date of the declaration To interpret
section 7 in such a way that its applicability is limted to
appeals or revisions arising fromprosecutions pending at
the trial stage at the date of the rel evant declarations is
possible only if the words "or disposed of" are treated as
absent from the section a course which is not open to this
Court in view of the express | anguage used. The argument is
therefore repeal ed.

Finally, it was argued that by providing in s. 7 for an
automatic transfer of appeals fromthe H gh Court to the
Supreme Court the |egislature has exercised a judicial power
which is vested in the Supreme Court al one under s. 406 of
the Code of Crimnal Procedure and that the @'section is
invalid as it conflicts with the said s. 406.
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We are, however, unable to agree with this argunment. There
is no question of the exercise of any judicial power by the
legislature in enacting s. 7 which covers a well-known
| egi sl ative process. The decision of this Court in  Snt.
Indira Nehru Gandhi v. Shri Raj Narain relied upon by M.
Midul deals wth quite a different situation and is wholly
i napplicable to the present case. There what the |egislature
did was to disposed of two appeals on nerits through an
amendment to deprive the court of the opportunity to decide
the appeals which are pending before it. The anendrment was
struck down by this Court in a judgnent during the course of
whi ch Mat hew, J. Observed

"At the time when the Anendnent was passed, the
appeal filed by the appellant and the cross appeal of
the respondent were pending before the Supreme Court.
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Clause (4) was legislation ad hom nem directed agai nst
the course of the hearing of the appeals on nerits as
the appeal and the cross appeal were to be di sposed of
in accordance with that clause and not by applying the
law to the facts as ascertained by the court. This was

a direct interference with the decision of these

appeals by the Suprenme Court on their nerits by a

| egi sl ative judgnent."

Thus, in that case the legislation was ad hom nem and
was directed against the course of the hearing of the
appeals on nmerits. In the instant case, however, the
Parliament has done nothing of the sort. By enacting s. 7,
it has nerely provided ‘a new forumfor they appeals which
were pending in the Hgh Court and in respect of which a
valid declaration, fully consistent wth the provisions of
the Act, was made-a course which involved no interference
with the P judicial functions of the court and was fully
open to the legislature. W are thus clearly of the opinion
that the 'decision relied wupon by M. Midul is of no
assi stance to himand that his argunent is without nerit.

We now pass on to the next phase of the argument of M.
Bhatia and M. Midul whichrelates to the nature of the
procedure provided for by the Act. According to the
contention of |earned counsel for the appellants, the
procedure prescribed by the Act is harsher and nore rigorous
than that provided for in the Code of Criminal Procedure and
causes serious prejudice to the accused and is, therefore.
violative of Art. 14 of the Constitution. W mght nention
here that in view of our finding that the classification
made by the Act conplies with the dual test laid down by
this Court and is a reasonable
551
classification, Art. 14 would not be attracted even if the
procedure is held to be harshar than that avail abl e under
the ordinary law. Apart fromthat, however, we find that the
procedure prescribed by the ‘Act is not harsh or onerous as
contended but is nore |liberal and’ advantage to the accused
who is assured of an expeditious and fair trial thereunder
Bef ore, however, dealing with this aspect of the matter, we
m ght di spose of an argunent advanced by M. Bhatia that his
client not having held any high public or political office
has been drawn into this case by virtue of the declaration
and has, therefore, been singled out for a discrimnatory
treatnent. We are unable to accept this argunent. It is true
that M. Sanjay Gandhi has never been the hol der -of any high
public or political office but the first clause of the
preamble clearly includes within its anbit not only persons
hol ding high public or political offices but also others as
section 8 states .

"8. A Special Court shall have jurisdiction to try
any person concerned in the offence in respect of which

a declaration has been nmde, either as principal

conspirator or abettor and all other offences and

accused persons as can be jointly tried therewith at
one trial in accordance with the Code."

Section 8 thus incorporates the well-known concept of
joint trial accused persons in respect of offences formng
part of the sane transaction. In these circunmstances no
di scrimnation, as conpl ained of by the appellants, results.

Coming now to the procedure prescribed by the Act,
reliance was placed by learned counsel for both the
appel l ants on a few cases decided by this Court to show that
the procedure prescribed by the Act is harsh and unfavorable
to the accused. As suggested by M. Bhatia we have tried to
judge the harshness or otherw se of the procedure fromthe
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vision of an accused person but find ourselves unable to
agree with the contention. W might nention here that in the
Ref erence case, Chandrachud, C.J. pointed out the undernoted
three infirmties appearing in the Bill which were violative
of Art. 21 of the Constitution:

(1) that there was no provision for transfer of a

case;

(2) that a retired Judge could be appointed as a
speci al Judge; and

(3) that the appointrment of a Special Judge was
controll ed by the Governmnent.
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Shinghal, J., in his dissenting note observed that if
jurisdiction ill the matter of appointing a Special Judge
was given to the Hi gh Court concerned leaving its Chief
Justice to designate one of the Judges of his Court as a
Speci al Judge, the procedure ~may becone very fair and
unexceptionabl e.  This  view, however, was not shared by the
majority of Judges though they did agree that if such a
course was adopted that would be undoubtedly |audable. But
then it is for the legislature to deci de upon the procedure
to be followed in the matter and it is significant for our
purpose that the aforesaidinfirmties have been renoved by
the Act, where under not only is the appointnment of a
Speci al Judge nmde free of control by the government as it
now rests with the Chief Justice of the H gh Court concerned
subject to the only <condition that- he nust obtain the
concurrence of the 'Chief Justice of India therefor. A
provision for transfer of cases from one Special Court to
anot her Special Court has alsobeen inserted in 10(1). The
chall enge on the ground of violation of Art. 21 of the
Constitution fails.

We  shall now deal with the contention that the
procedure prescribed by the Act is harsh. In the first
place, it was submitted that under s. 7 an appeal pending in
the Hgh Court stands transferredto the Suprenme Court and
that thus the appellant is deprived of a valuable right of
havi ng the appeal heard and decided by the H gh Court which
is vested in him the noment he is convicted. Secondly, it
was urged that if the appeal in the H gh Court was deci ded
agai nst the appellant, he would still have a right to nove
the Supreme Court Under Art. 136 of the Constitution against
conviction but that by reason of the appeal having been
transferred to the Suprene Court, that right also has been
taken away. In our opinion, there 1is no substance in this
grievance. To begin with, an appeal being a creature of
statute, an accused has no inherent right to appeal to a
particular tribunal. The |egislature may choose any tribuna
for the purpose of giving a right of appeal. Mreover, an
appeal to the High Court is |ess advantageous than an appea
to the Suprene Court for the follow ng reasons:

(1) The right of appeal given to an accused from
the order of a Session Judge or Special Judge to the
High Court is not totally unrestricted. Section 384 of
the Code of Crimnal Procedure enpowers an Appellate
Court to dismss an appeal summarily if it is satisfied
that there is no sufficient ground for interference.
The relevant portion of s. 384 runs thus:

"384. (1) If upon exam ning the petition of appea
and copy of the judgment received under section 382 or
section
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383, the Appellate Court considers that there is no

sufficient ground for interfering, it may dismiss the

appeal summarily;
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Provi ded that -
(a) no appeal presented under section 382 shall be

di smi ssed unl ess the appellant or his pleader has had a
reason able opportunity of being heard in support of
the sane,

(b) no appeal presented under section 383 shall be

di sm ssed except after giving the appel | ant a

reasonabl e opportunity of being heard in support of the

same, unless the Appellate Court considers that the
appeal is frivolous or that the production of the
accused in custody before the Court would involve such

i nconvenience as would be disproportionate in the

ci rcunst ances of the case

(c) no appeal presented under section 383 shall be

di sm ssed sumarily until the period allowed for

preferring such appeal has expired.

(2) Before dism ssing an appeal wunder this section,
the Court may call for the record of the case "

Thus, an appeal to the High Court under the Code of
Crimnal Procedure is attended wth the risk of being
summarily dismissed under-s. 384. On the other hand, an
appeal to the Suprene Court is governed by s. 11(1) of the
Act which runs thus: -

"11. (1) Notwi'thstanding anything in the Code, an

appeal shall/ lie as of right from any judgnent,

sentence or order, not being interlocutory order, of a

Special Court to the Supreme Court both on facts and on

[ aw. "

An appeal under s. 11(1) lies as of right and both on
facts and on law Thus, the right conferred on a convict by
s. 11(1) is wider and less restricted than the right of
appeal given by the Code of Crimnal Procedure.

(2) If the appeal is filed before the Supreme Court or

is transferred thereto, the accused becones entitled to

a hearing of his case by the highest court in the

country both on facts and on- law and thus gets a far

greater advantage than a right to nove the Court for
grant of special |eave which may or may not be granted,
it being a matter of discretion to be exercised by the

Suprene Court.
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A simlar view was expressed in Syed Qasim Razvi v. The
State of Hyderabad & Ors where this Court nmade the follow ng
observati ons: -

"But in this present case the original trial was
by the Special Tribunal which was invested with the
powers of a sessions court and consequently only one
appeal would lie to the High Court. It is said that the
case could have been tried by the District Mgistrate
and in that case the accused could have one appeal to
the Sessions Judge and a second one to the High Court
under the Hyderabad law. This contention rests on a
pure specul ation and is hardly tenable."

In the above view of the matter, we are unable to agree
with | earned counsel for the appellants that the procedure
regardi ng appeals is harsher than that prescribed by the
Code of Crimnal Procedure.

There is yet another aspect of the matter which was

stressed by the learned Solicitor general. Under the
provisions of s. 376 of the Code of Crimnal Procedure no
appeal by a convicted person would Ilie in any of the

foll owi ng cases: -
(1) where a High Court passes only a sentence of
i mprisonnent for a term not exceeding six
nmonths or of fine not exceedi ng one thousand
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rupees;

(2) where a Court of session or a Metropolitan
Magi strate passes only a sentence of
i mprisonnent for a term not exceeding three
nmonths or of fine not exceeding two hundred
rupees;

(3) where a Magistrate of the first class passes
only a sentence of fine not exceeding one
hundr ed rupees;

(4) where, in a case tried summarily, a
Magi strate enmpowered to act under section 260
passes only a sentence of fine not exceeding
two hundred rupees.

Thus if the Sessions Judge were to try an accused and
sentence him to fine or to inprisonnment not exceeding three

nont hs, he would have no-right of appeal at all. On the
ot her hand, if a Special Judge inposes the sane sentence, an
appeal lies to the Suprenme Court as of right both on facts
and on | aw.~ Could it be reasonably argued in such

circunstances that the right of appeal provided by the Act
was harsher or |ess advantageous to the accused ? For the
reasons given above, our answer to this questionis in the
negati ve.
555

It was then pointed out that the right of having
nmatters decided in A revision by the H gh Court has been
taken away fromthe accused by the procedure prescribed by

the Act, wunder s.  11(1) under which no appeal also lies
against an interlocutory order and it was contended that the
section therefore entail ed a definite procedur a

di sadvantage to the accused. This argunent al so is based on
a msconception of the provisions of the Act and those of
the Code of Criminal Procedure, section 397(2) of which runs
t hus: -

"397. (2) The powers of revision conferred by sub-
section (1) shall not be exercised in relation to any
interlocutory order passed (in any appeal, /inquiry,
trial or other proceeding."

Thus, even the Code of Criminal Procedure does not
provide for any revision against an interlocutory order. As
to what is the connotation of an interlocutory order is a
matter with which we are not concerned in this case. Wat is
material is that so far as interlocutory orders are
concerned, there is no right of revision either under the
code of Crimnal Procedure or under the Act. In-considering
this aspect of the natter one nust also bear in-mnd the
fact that wunder the Act the Special Court is presided over
by no less a person who is a sitting Judge of a H gh Court
and the possibility of miscarriage of justice is reduced to
the bare mnimum Wile adverting to this aspect ~of the
case, this Court observed in the case of V. C. Shukla v. The
State through C.B.I. (supra):

That the Act nakes a distinct departure fromthe
trial of ordinary offences by crimnal courts in that
the trial of the offences is entrusted to a very high
judicial dignitary who is a sitting Judge of the High
Court to be appointed by the Chief Justice concerned on
the recommendati ons of the Chief Justice of India. This
contains a built-in safeguard and a safety valve for
ensuring the independence of judiciary on the one hand
and a conplete fairness of trial on the other. In
appointing the Special Judge, the Governnment has
absol utely no hand or control so that the Special Judge
is appointed on the recomendations of the highest
judicial authority in the country, viz., the Chief
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Justice of India. This would naturally instil great
confidence of the people in the Special Judge who is
given a very elevated status."

W nmay nention here that in the case of Jagannath Sonu
Parkar v. State of Maharashtra, the right of appeal, from an
order of a Specia
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Magi strate directly to the Hgh Court (bypassing the
Sessions Judge) was held to be nore advantageous fromthe
poi nt of view of the accused In this connection, this Court
sai d:

"It is true that if the complaint was filed in the

Court of Magistrate having jurisdiction over Deogad

alone, as it could lawfully be filed, an appeal would

against an order of conviction, lie to the Court of
Session, Ratnagiri and an application in the exercise
of revisional ~ jurisdiction to the H gh Court fromthe

order of the Court of Session. But it is difficult to
hold that” this amounts to any discrimnation. Apart
fromthe fact that the trial by a special Mugistrate
and an appeal directly to the  H gh Court against the
order of the Magistrate  may be regarded nornally as
nore advant ageous to the accused per sons, t he

di stinction between Courts to which the appeal may lie

arises out of “the constitution of the Specia

Magi strate and not any special procedure evolved by the

Notification."

VWhat is true of an appeal to the High Court fromthe
order of a Special  Magistrate equally applies to an appea
to the Suprene Court  fromthe -order of a  Special Court
constituted under the Act. Thus, viewed from any angle, the
procedure prescribed by the Act cannot be said to be
prejudicial or |ess advantageous to the accused, much |ess
harsher or nore rigorous than the one provided in the Code
of Crimnal Procedure.

It was then argued that though the Special Court has
been give the status of a Court of Session under s. 9(3) of
the Act, vyet it has to follow, under s. 9(1) thereof the
procedure prescribed for the trial of warrant cases before a
Magi strate in sections 238 to 243  and 248 of the Code of
Crimnal Procedure. W cannot conceive how any gri-evance can
be made on this score that the provision —is harsh. ~ The
procedure for trial of warrant cases gives a ful
opportunity to the accused to participate in the'trial at
all its stages and to rebut the case for the prosecution in
every possible manner and it has not been pointed out how
the adoption thereof for trials under the Act would be to
the di sadvantage of the accused. W find that the grievance
put forward i s unfounded.

Great reliance was placed by |learned counsel on the
judgrment in the State of West Bengal v. Anwar Ali “Sarkar in
support of the proposition that the procedure prescribed by
the Act was harsh and di sadvant ageous to the accused. Before
referring to certain passages in
557
that judgnment (which has been fully considered in the
Ref erence case) we consider it necessary to give the
background and the special facts in the Iight of which the
Judges of this Court mmde the relevant observations. The
West Bengal |egislature passed the Wst Bengal Specia
Courts Act (hereinafter to be referred to as the ' West
Bengal Act’) constituting Special Courts and enpowering the
State CGovernment to refer cases or offences or classes of
cases or classes of offences to such Courts but did not at
all indicate any guidelines as to the nature of the cases to
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be so referred which was thus a matter left entirely to the
di scretion of the Government. In other words, the Government
was given a blanket power to refer any case of whatsoever
nature to the Special Courts. Sub-sections (1) and (2) CF s.
5 of the West Bengal Act are extracted bel ow -

"5(1) A Special Court shall try such offences or
classes of offences or cases or classes of cases, as
the State Governnent nmay by general or special order in
witing, direct.

(2) No direction shall be made under sub-section
(1) for the trial of an offence for which an accused
person was being tried at the commencenent of this Act
before any court, - but, save as aforesaid, such
direction may be nade in respect of an of fence, whether
such offence was committed before or after the
comencemnent of this Act.'

A perusal of these provisions would show that the State
CGovernment. was given-an uncontrolled power to refer for
trial offences or cases by a general or special order. Under
s. 3, the Governnent was enpowered by a notification in the
of ficial Gazette to constitute Special Courts and s. 4
provided for the appoi ntment ~ of Special Judges to preside
over such Courts. Even though no conditions regulating the
exercise of discretion by the State Government were |aid,
Sastri, C. J., upheld the validity of the |aw on the ground
that the State in the exercise of its governmental power was
entitled to mmke |aws operating differently to different
groups of classes of persons. Elaborating the point, Sastri,
C.J., observed:

"In the face of all these considerations, it seens
to ne difficult to condemm section 5(1) as violative of
Article 14, If the discretion given to the State
CGover nirent shoul d be exerci sed i mproperly or
arbitrarily, t he adnmi ni strative action may be
chal | enged as discrimnatory, but it cannot affect the
constitutionality of the |aw Wether a | aw conferring
di scretionary powers on an adm nistrative authority is
constitutionally valid or not should not be determ ned
on the assunmption that such authority w1l act in an
arbitrary manner in exercising the discretion comitted
toit .... On the contrary,
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it is to be presuned that a public authority will act
honestly and reasonably in the exercise of “its
statutory powers, and that the State Governnment in the
present case wll, before directing a case to be tried
by a Special Court, consider whether there are specia
features and circunstances which m ght unduly protract
its trial wunder the ordinary procedure and mark it off
for speedier trial under the Act.

Even from the point of view of reasonable
classification, | can see no reason why the validity of
the Act should not be sustained. As already pointed
out, wide latitude nust be allowed to a legislature in
classifying persons and things to be brought under the
operation of a special |aw, and such classification
need not be based on an exact or scientific exclusion
or inclusion.

It mght be noticed, therefore, that even though no
guidelines at all were provided by the statute, yet Sastri,
C.J., held that the classification was a reasonabl e one and
sustained the wvalidity of the law. The other Judges,
however, did not agree wth the view of Sastri, CJ., and
struck down the provisions of section 5 of the Wst Benga
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Act. However, the judgrment 1is wholly inapplicable to the
present case in which the Act not only Ilays down clear

explicit and exhaustive guidelines but further requires the
State Governnent to act only on the basis of certain
specific conditions and after being satisfied on a fully
application of the mind that a prima facie case was made
out. W have already indicated that by enacting s. 5, the
Act nmakes the various clauses of the preanble as a part of
that section. Thus, any possibility of discrimnation or
absolute or arbitrary exercise of powers is excluded by the
Act. The case of Anwar Ali Sarkar (supra), therefore cannot
furnish any criterion for judging the validity of any of the
provisions of the Act. It is in the light of this background
that we have to exam ne Anwar Ali Sarkar’'s case. It may be
mentioned that one of the grounds which appealed to Sastri,
C.J., was that the object of the Wst Bengal Act was to
provide for speedier trial by instituting a system of
Speci al Courts with- a sinplified procedure which was
sufficient, in hisopinion, tojustify the validity of that
Act. Fazal Ali, J., (as he then was) laid stress on the fact
that although —a procedure ensuring a speedy trial was
prescribed by the West ~Bengal Act yet that Act had not set
out any principle of ~ classification while laying down the
new procedure. He held that in the absence of a reasonable
classification a procedure which catered to a speedier tria

was itself not sufficient to justify the constitutionally of

the West Bengal Act. |In the instant case, we have already
poi nt ed out
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that a reasonable classification of a particular set of
persons or class of persons, viz., those hol ding high public
and political offices, has already been nade and that this
classification is consistent with the object of the statute
which is a rational one, viz., expeditious trial. This was
not true of the Wst Bengal Act, s. 5 of which was held to
be violative of Art. 14 by Mhajan, J., also on the ground
that there was no basis for ‘the differential treatnent
prescribed in the Wst Bengal Act. He observed:
"Section 5 of the Wst Bengal Special Courts Act
is hit by article 14 of the Constitution-inasmuch as it
mentions no basis for the differential treatnent
prescribed in the Act for trial of crimnals in certain
cases and for certain offences....
By the process of classification the State has the
power of determ ning who should be regarded as a cl ass
for purposes of legislation and in relationto a |aw
enacted on a particul ar subject.”
These observations can obviously have no application to the
present case because, as already held by us, the Act nakes
not only a classification but a classification which fulfils
the dual test laid down by this Court in several cases

Rel i ance was pl aced by the counsel for the appellant on
the followi ng observati ons of Mhajan, J.:

"The present statute suggests no reasonabl e basis
or classification, either in respect of offences or in
respect of cases. It has laid down no yardstick or
neasure for the grouping either of persons or of cases
or of offences by which nmeasure these groups could be
di stingui shed fromthose who are outside the purview of
the Special Act. The Act has left this matter entirely
to the unregul ated discretion of the provincia
gover nment . "

These observations also do not apply to the facts of the
present case because the Act in the present case has
provided a rational basis for the classification and laid
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down specific yardsticks for grouping of special class of
persons and has provided a different procedure which is not
harsh (the position being different in the Wst Bengal Act)
and which is undoubtedly favourabl e and advant ageous to the
accused.

Rel i ance was also placed on a few observations of
Mukherjea, J., where he has pointed out that in nmaking the
classification the |egislature cannot certainly be expected
to provide absolute symretry and has held
560
t hat whil e recogni si ng t he degree of evil, t he
classification should not be arbitrary, artificial or
evasi ve. He has stated:

"I't nmust rest always upon real and substantia

di stinction bearing a reasonable and just relation to

the thing in respect to which the classification is

made. "

There can be no-doubt that the present Act fulfils al
the condition |laid dowmn by Mikherjea, J., who found that
certain provisions of the Wst Bengal Act <curtailed the
rights of - theaccused in~ a substantial nanner, thereby
resulting in discrimnation. Here we have already pointed
out that no rights of the accused have been curtail ed and
that on the other ~hand, the procedure prescribed is nore
advant ageous and fair-to himthan that avail able under the
ordinary law of the land, nanely, the Code of Crinina
Procedure.

Final ly, Mikherjea, J., pointed  out that the |anguage
of s. 5(1) of the West Bengal ‘Act vested an unrestricted
di scretion in the State GCovernment in cases or classes of
cases to be tried by the Special Court in accordance with
the procedure laid dowmn by that Act. This infirmty is not
present in the provisions of the present Act which treats
equal ly all persons who formpart of the classification made
by the Act, the sane procedure being applicable to all. The
ordinary |law governs only those persons who are left out of
the classification and do not fulfil the conditions of the
persons constituting the class, " nanely, holders  of high
public and political offices. Thus, the observations of
Mukherjea, J., are of no help to the appellants which is
also true of passages appearing in the judgnment of Das, J.,
(as he then was) and cited before us. I'nthe first place,
Das, J., deals with the conditions necessary for _a valid
classification, which have already been spelt out by -us.
There the |earned Judge held that if the State Governnent
classified offences arbitrarily, without any reasonable or
rati onal basis having relation to the object of the Act, its
action will amount to an abuse of its powers. W _ have
already pointed out that there is no question of the
classification nmade by the Act being arbitrary or
unr easonabl e because the basis for the classification is
undoubtedly a reasonable one and has a rational nexus with
the object of the Act, nanely, expeditious trial. W have
pointed out that it will be in the public interest that the
of fenders sought to be tried under In the Act are either
convicted or acquitted within the shortest possible tine.
Bose, J., conceded that though the procedure prescribed by
the West Bengal Act may pronote the ends of justice and
woul d be
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wel cone, yet he took serious exception to the differentia
treatnent resulting therefrom He observed:

"What | have to deternmine is whet her the
differentiati on made of fends what | may call the socia
consci ence of a sovereign denocratic republic.. It is
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the differentiation which matters; the singling out of

cases or groups of cases or even of offences or classes

of offences, of a kind fraught with the nost serious’
consequences to the individuals concerned, for special
and what some would regard as peculiar, treatment."

Al these observations have however, to be read in the
light of the peculiar provisions of the Wst Bengal Act
whi ch contained no guidelines, no conditions, no safeguards
but conferred wuncontrolled and arbitrary powers on the
Governnment to nmke the classification as it liked. This,
however, is not the case here. W are, therefore, unable to
agree with |earned counsel that the observations of the
Judges constituting the Bench in Anwar Ali Sarkar’s case
(supra) can be called into aid for the purpose of striking
down the Act in the present case.

Thus, after a consideration of the provisions of the
Act, the gui del i'nes _cont ai ned in the preanble, the
procedural part ~of the Act and the classification made we
are clearly of the opinion that none of the sections of the
Act are wviolative of Art. 14 or Art. 21 or any other
provi si on-_of t he Consti tution. We hol d t hat t he
classification is valid and reasonable and has a rationa
nexus with the object of the Act and that the procedure
prescribed is fair and advant ageous. to the accused.
Accordingly, we declare that the Act and its provisions are
constitutionally valid and over-rule prelimnary objections
taken on behal f of the appellants.

FAZAL ALI, J. The appellant, V. C Shukla (hereinafter
referred to as 'A-1") \in crimnal appeal No. 494 of 1979 has
been convicted by the Sessions-Judge, Delhi under s. 120
read with ss. 409, 435, 411, 414 and 201, I ndi an Penal Code
and al so wunder s. 409, Indian Penal Code inrespect of the
positive print and negative and other material of the film
"Kissa Kursi Kaa; under s. 411 read with s. 109, Indian
Penal Code; wunder s. 414 read with s. 109, Indian Pena
Code: under s. 435 read with's. 109 |.P.C. and under s. 201
read with s. 109, 1.P.C. The (appellant, Sanjay Gandh
(hereinafter referred toas 'A2') in Crimnal appeal No.
493 of 1979 has been convicted by the Sessions Judge, Del hi
under s. 120 B read with ss 409, 435, 411, 414 and 201 of
the I ndi an Penal Code and
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has been further convicted under ss. 435, 411 and 201,
I.P.C. in regard to the negative and other naterial of the
film’Kissa Kursi Kaa' as also under s. 409 -read with s. 109
of the Indian Penal Code. Accused No. 1 was sentenced under
s. 120 read with ss. 409, 435, 411, 414 and 201 to two years
rigorous inprisonment; wunder s. 409; regarding the negative
and other materials to two years rigorous inprisonnent and a
fine of Rs. 20,000/- and in default further 6 nonths
rigorous inprisonment; wunder s. 409 regarding the positive
print of the film to two years rigorous inprisonnent and
fine of Rs. 5,000/- and in case of default further rigorous
i mprisonnment for three nonths; under s. 411 read with s. 109
to rigorous inprisonnent for one year; under s. 414 read
with s. 109 to rigorous inprisonnent for one year; under s.
201 read with s. 109 to rigorous inprisonnment for one year
and under s. 435 read with s. 109 to rigorous inprisonment
for one year and six nmonths. Accused No. 2 was sentenced
under s. 120 B read with ss. 409, 435, 411, 414 and 201 to
rigorous inprisonnent for two years; wunder s. 435 to
rigorous inprisonment for one year and six nmonths and a fine
of Rs. 10,000/- and in case of default further rigorous
i mprisonnent for four nmonths; wunder s. 411 to rigorous
i mprisonnent for one year; under s. 414 to rigorous
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i mprisonment for one year; wunder s. 201 in regard to the
negative etc., to rigorous inprisonnent for one year; under
s. 201 in regard to 13 trunks, etc., to rigorous
i mprisonnent for one year and under s. 409 read with s. 109
to rigorous inprisonment for tw years. The aforesaid
sentences or inprisonnent were ordered to run concurrently
in the case of both the accused.

The | earned Sessions Judge has given full and conplete
details of the prosecution case against the appellants and
has divided the allegations against themin several parts.
On being convicted by the Sessions Judge, Del hi, the accused
filed appeals before the Delhi High Court against their
convi ctions and sentences, indicated above, and were
rel eased on bail pending the hearing of the appeals.
Meanwhi |l e, the Special Courts Act of 1979 cane into force
and by virtue of a declaration nmade under s. 7 of the said
Act., the appeals stood transferred to this Court and were
pl aced for hearing before us. As the | earned Sessions Judge
has given all the necessary details of the prosecution case
agai nst the  appellants, it s not necessary for us to give
all the facts but we propose to give a bird s eye view of
the sub-stratum of the allegations on the basis of which the
appel l ants have been convicted, dwelling particularly on
those aspects which nerit serious consideration. W have
heard | earned counsel for the parties at great |ength both
on the constitutional points involved in ‘appeals and the
facts. By an order dated Decenber 5, 1979, we
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di sposed of the constitutional ~points which were in the
nature of prelimnary objection to the maintainability of
these appeals and overrul ed these objections. The reasons
for the said order have been given by us which would form
part of this judgnent. Coming now to the facts, shorn of
unnecessary details, the story begins with the production of
afilm called Kissa Kursi Kaa by Shri Anrit Nahata, PW1,
under the banner of Dhwani Prakash. PW1 was a nenber of
Parlianment and had produced the filmin the year 1975. The
film according to the prosecution, was a grotesque satire
containing a scathing criticism of the functioning of the
Central CGovernment and was open to serious objections which
were taken even Dby the Central Board of film Censors
(hereinafter to be referred to as the "Board ). After the
filmwas ready for release, PW1, Amit Nahata, applied for
certification of the film on the 19th of April 1975 before
the Board. The film was viewed on April ~24, 1975 be an
Examining Conmittee of the Board and while three  Menbers
were of the opinion that certificate for exhibition, with
drastic cuts should be given, another Menmber and M. N S
Thapa, the Chairnman disagreed with the opinion of their
coll eagues and accordingly referred the nmatter to the
Revi sing Committee. The Revising Commttee after viewing the
filmagreed by a majority of 6: 1 for certification of the
film the dissent having been voiced by M. Thapa, the
Chai rman and accordi ngly wunder rule 25(ii) of the
C nemat ograph (Censorship) Rules, 1958, a reference was made
to the Central CGovernment on 8-5-75. In this connection, a
letter was addressed to PW6, M. S.M Mirshed, who was at
the relevant period Director in the Mnistry of Information
& Broadcasting, Incharge of filmand T.V. Projects and was
appoi nted Joint Secretary on, 1st May 1975. The
correspondence in this regard is to be found in the file
Ext. PWG6A. Before making his comments PW6 sawthe film
time in the mddle of May 1975. Meanwhile, PW 1, Anrit
Nahata. was directed to deposit the positive print of the
filmconmprising 14 reels of 35 mmwth the Filnms Division
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Auditorium situate at 1, Mahadev Road, New  Del hi
(hereinafter to be referred to as the ’'Auditorium). In

pursuance of these directions, PW1 deposited . the positive
print and an entry thereof Was nade by the Librarian-cum
Projectionist of the Auditoriumwhich is Ext. PW17/A PW17
K. P. Sreedharan, who was a Technical Oficer Incharge also
i nspected the reels and found themin order

Al t hough Murshed, PW®6, after seeing the film agreed
with the opinion of the Chairman of the Board that fil m may
be open to objection on the ground that it was full of
sarcasm and contained criticismof the political functioning
of the government machinery
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yet he was personally of the opinion that certification for
exhi bition should not be refused. The wtness accordingly
recorded a note and - submitted it to M. A J. Kidwai, the
then Secretary, Mwnistry of information and Broadcasting.
The matter was then -examined by M. |.K Gujaral, the then
M ni ster of Information & Broadcasting but no final decision
was taken. ~Meanwhile, PW 1, Anmrit Nahata filed a wit
petition in this Court which is Ext. PW1/D. On the 23rd of
June 1975, a notice was issued by the Mnistry of
Information & Broadcasting to PW1, Anrit Nahata, to show
cause why certificationto the film be not refused. The
noti ce was made returnable by 9-7-75. Thus, it appears that
the Mnistry of Information & Broadcasting had taken a
tentative decision to refuse certification to the film
because of its objectionable and offensive nature. W m ght
state here that so far, neither A-1 nor A-2 was anywhere in
the picture. |In fact, the position is that the filmfaced
rough weather even at the initial stage of consideration by
the Board as a result of which the matter was referred to
the Central Governnent where the question of refusal of
certification was seriously considered  and ultinmately a
noti ce was issued under the directions of the Mnistry. W
have particularly highlighted this aspect of the nmatter
because the | earned Sessions Judge was | argely swayed by the
consideration that A-1 took a very prom nent part i'n banning
the film and in getting the positive print -~ and’  other
material in his personal custody in —order to destroy the
same with the aid of A-2. On the other hand, the facts
di scl osed by the prosecution ex facie show that objections
to certification of the filmhad been taken at the very
initial stage and the wultinmate order was passed duringthe
time when A1, M. Shukla had taken over as M ni'ster, which
was nerely the final scene of a drama |ong in process.

Continuing the thread fromwhere we left it, Emergency
was proclainmed 911 the night between 25th and 26th of June
1975 and soon thereafter A1 took charge as  the  Union
M nister of Information & Broadcasting and he was of the
opinion that the filmshould be banned. On July 5;-1975, in
pursuance of the decision taken by the Central Governnent,
the Coordination Commttee directed seizure of the film and
that its negatives, positives and all other materials
relating to it be taken in the custody of the Centra
Covernment vide Ext. PW6/D. On July 10, 1975, A-1 directed
that the filmbe banned from screeni ng under the Defence of
India Rules, vide Ext. PWG6/E-4. Finally, on the 11th of
July 1975, PW 6, Murshed, passed an order that no
certification was to be given to the film for public
exhibition which was followed by a letter dated July 11
1975, forfeiting the filmto the Governnent. |In pursuance of
the decision taken by the Centra
565
CGovernment, PW 39, S. Chose, Deputy Secretary, |ncharge of
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the Films Division, wote a letter to the Chief Secretary,
CGovernment of Maharashtra for seizure of all the positives
and negatives of the filmas also other related materials.
In pursuance of this order, the Bonbay police seized the
entire filmon 1-8-1975 and deposited the same in the godown
of the Board. As, however, a final order had been passed by
the Governnent banning the film PW1, Anrit Nahata, filed a
petition for special |eave in the Suprene Court on 6-9-1975.
This petition was heard on 29-10-75 and this Court directed
the Government to screen the film on 17-11-1975 in the
Auditorium for being showmn to the Judges constituting the
Bench. In pursuance of the order of this Court, intimtion
was sent to the Mnistry concerned and PW 62, M. S.MH.
Burney, who was then Secretary, Mnistry of Information &
Broadcasting, directed “that imediate action be taken to
i mpl enent  the orders of the Supreme Court, and that
arrangenents should be made to book the Auditoriumfor 17-
11-1975. By a letter dated 5-11-1975, Ext. PW 2/A-2, the
Suprenme Court ~was also inforned regarding the steps taken
whi ch, according to the prosecution were the prelude to the
conspi racy  between the “two appellants leading to the
sei zure, disposal and destruction of the film

Sonetime thereafter, PW2, L. Dayal, took over as Joint
Secretary (Films Division) in place of M. Mirshed.

We m ght enphasise at this stage that there is
absol utely no evidence to show that there was any neeting of
m nds between A-1 and A-2 nor is there any material to
indicate that A-2 played any role in the banning of the
film The decision to ban the filmappears to have been
taken by the Mnistry headed by A-1, on the nerits of the
case. No notive is attributable to A-1 at this stage because
even the Chairnman of the Board, PW8, M. Thapa, who was an
i ndependent wi tness, was of the view that the filmshould
not be certificated for public exhibition. Sinmlarly, the
steps taken by the officers of the Mnistry in pursuance of
the banning of the film nanely, the seizure of the film at
Bonbay and its transfer to Del hi ‘appear to be in the nature
of routine to see that the decision taken by the Governnent
was i npl emented. As no stay had been obtained by PW1, Anrit
Nahata, fromthe Supreme Court, the Governnent was not bound
to stay its hands. On the other hand, as soon as the
M nistry received the orders of this Court for screening the
filmon 17-11-1975, inmrediate steps were taken to conply
with the orders of this Court.

Bef ore we proceed further, we might indicate that it is
well settled that in order to prove a criminal conspiracy
whi ch i s puni shabl e under
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s. 120 B of the Indian Penal Code, there must be direct or
circunstantial evidence to showthat there was an agreenent
between two or nore persons to conmmt an offence. This
clearly envisages that there must be a neeting of | minds
resulting in an ultimte decision taken by the conspirators
regarding the comm ssion of an offence. It is true that in
nost case it will be difficult to get direct evidence of an
agreenent to conspire but a conspiracy can be inferred even
from circunstances giving rise to a concl usi ve or
irresistible inference of an agreenent between two or nore
persons to commt an offence. After having gone through the
entire evidence, wth the able assistance of M. Rajinder
Si ngh, learned counsel for A-1 and of |earned counsel for
the State, we are wunable to find any acceptable evidence
connecting either of the appellants with the existence of
any conspiracy. W are further of the opinion that even
taking the main parts of the prosecution case at their face
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val ue, no connection has been proved with the destruction of
the film and the two appellants. The prosecution has, of
course, produced sonme witnesses to show the existence of the
all eged conspiracy or some sort of connection of the
appel lants with the destruction, of the film but that

evi dence, as we shall show, falls short of the standard of
proof required in a crimnal case. W realise that the
prosecution was seriously handi capped because t he

investigation started only after the Janata Governnent cane
into power in March 1977, that is to say, about a year and a
hal f after the offences in question were allegedly
conmitted, by when naturally much of the evidence would have
been | ost and even sone of the inportant w tnesses exam ned
by the prosecution had turned hostile and refused to support
its case. Despite these difficulties, the prosecution has to
di scharge its onus of providing the case agai nst the accused
beyond reasonabl e doubt. W, therefore, propose to deal only
with that  part of the evidence led by the prosecution which
has been 'relied upon to prove sonme sort of a connection of
the appellants with the all eged destruction of the film

In this connection, we propose to deal wth the
evidence in three separate parts-

(1) the deposit ~of the positive print in the
Audi toriumand its alleged transfer to the
personal custody of A-1 ;

(2) the arrival of thirteen trunks containing
negative and other material related to the
filmat New Del hi fromBonbay in pursuance of
the orders of A-1 and their transfer to 1
Saf darjung Road, -then to the Maruti Conpl ex;
and
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(3) the actual orders alleged to have been given
by A-2 for burning the filmin the prem ses
of the Mar ut i Conpl-ex whi ch operati on,
according to the prosecution was carried out
by the approver, PW 3, Kherkar, and other
wi t nesses bhetween the 10th and’ 24th of
Novenber 1975.

Al'though there are other elenents on which prosecution
has adduced evi dence which is by no neans very convi nci ng or
consi stent but even if we assune those elements to be
proved, if the three aspects indicated above, are not proved
the prosecution is bound to fail

We now proceed to deal with the first part of the case.

(1) The deposit of the prints at the Auditoriumand its
al l eged transfer to the personal custody of A-1.

In the Auditorium PW17, Sreedharan screened the film
in order to showthe same to PW6, Mirshed, on the 22nd My
1975 and again on the next day at the instance of the
Mnistry of Information & Broadcasting. Sone private shows
were also screened at the instance of PW1, Amit Nahata,
though this was not permssible under the Rules. It was al so
the prosecution case that PW39, CGhose and PWG61, C K
Sharma net PW 17, Sreedharan and PW 18, Bhawani Si ngh-and
exam ned the prints which were then kept in the green room
Ghose then rang up Sreedharan and told him that he was
coming to the Auditorium to take delivery of the prints.
Accordingly, PW 39, Ghose is said to have arrived at the
Auditorium and the fourteen reels contained in cans were put
on the back seat of his car. PW 39, Giose then went to
Shastri Bhavan and put the cans in the dicky of the staff
car of A1 in the presence of the driver, Babu Ram PW 33.
Thereafter, when A-1 canme, Babu Ram took the car to 1,
Saf darj ung Road where the cans were unl oaded and kept in the
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office of R K Dhavan, Additional Private Secretary to the
then Prine Mnister. In support of this part of the case,
the prosecution examned PW 18, Bhawani Singh, PW 33, Babu
Ram PW 61, C K Sharma; PW57, V.S. Tripathi, PW60, R L.
Bandi sh and PW39, Ghose. So far as PW 39, 57, 60 and 61
are concerned, they did not support the prosecution case
regarding the transfer of the prints to the custody of A-1
as alleged by the prosecution. So the only wtnesses to
prove the factumof transfer were PW 17 and 33. The
prosecution also exani ned sone other wtnesses PW1, Anmrit
Nahata, PW 2, L. Dayal and PW62, Burney to show that the
transfer
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of the positives of the film to the custody of A1 was
carried out at the oral instruction of A-1. PW62, however,
did not support the prosecution and thus, on this point, the
only witnesses worth considering are PW 1 and 2.

W would first refer to the evidence of PW1, Amit
Nahata. He stated that he was directed to deposit the
positive ‘print of the Filnsto Filns Division Auditorium at
Mahadev Road and consequently he conplied with the direction
on 17-5-1975, and obtai ned a receipt. The w tness goes on to
state that one of the factors which weighed wth him in
withdrawing the wit petition he had filed in the Suprene
Court was that 'he ‘was persuaded and pressurised and
threatened by A-1 to wthdraw the wit petition. He,
however, admitted in his cross-exanination that the process
of persuasion and pressurisation and threats was carried out
not on one but on several occasions. He then went to the
extent of saying that the Mnister (A-1) used to talk to him
in this connection in_Parlianent, in his office and
sonetines even at Shastri Bhavan. He further stated that
even in the Central Hall of Parlianent he did not hesitate
fromthreatening him The witness admitted that he ' never
filed any witten application before the Supreme Court
alleging the threats given to himby A-1. He further admts
that after the Janata GCovernment took over in March 1977
while he had witten to M. L. K Advani, who succeeded A-1.
regarding the film he nade no nention of any such
conversation between himand A-1 about the threats, etc.
Finally, he admtted that no one was present in-the office
when he talked to, M. Shukla. In view of these statenents,
we find it difficult to believe the witness. The “entire
version given by him is inherently inprobable, firstly,
because of his failure to draw the attenti.on of the Suprene
Court to the threats, etc. Secondly, it is inmpossible to
believe that after the Janata CGovernment came to power and
he wote a letter to M. Advani regarding the film he woul d
not mention that he had been pressurised or threatened by
A-1 when he was undoubtedly very nuch interested in his film
bei ng exhi bited and bore a serious grouse and ani nus_agai nst
A-1 because he had refused certification for exhibition of
his film In these circunstances, we are unable to place any
reliance of the testinony of this wtness so far as the
all egation of threats, pressurisation, etc., nade by A1 is
concerned. Thus, if his evidence is rejected on this point,
then excepting the testinony of PW 2 and 63, there is no
evidence to show that A-1 had any connection or link with
the transfer of the positive print of the film

This brings us to the consideration of an inportant
witness PW 2, L. Dayal, on whomgreat reliance has been
pl aced by the | earned
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Sessions Judge. So far as PW2 is concerned, he states that
sometine in the first week of November, A-1 called him and
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said that he had decided to keep all material relating to
the film in his personal custody and that detailed
arrangenents for the delivery of the material woul d be made
by his personal staff and the work would be done by a
respectable officer. The witness further states that PW57,
V. S. Tripathi, was also present at the time when this
conversation between the witness and A-1 took place. He
further states that he had apprised PW 62, Burney, the
Secretary, of the talk he had with A-1. Both PW57 and PW 62
have not supported the wi tness on these points and have
denied the same. The wtness had also stated that he had
called PW 39, Ghose and apprised himof the instructions of
the Mnister for carefully and confidentially putting al
material in the personal’' custody of the Mnister. Ghose,
however, in his evidence does not support the story of
instructions by the Mnister  and denies having been told
anything of the kind by the wtness. O course, all The
three witnesses,  nanely, Tripathi. Burney and Ghose, had
been decl ared  hostile. The witness further goes on to state
that he ‘had called PW4, Khandpur, who happened to be in
Del hi and had told himthat all the filmmaterial pertaining
tothe film’Kissa Kursi Kaa’ Lying at Bonbay had to be
carefully and confidentially collected and sent to Del hi. PW
4, however, clearly admts in his evidence that the
instruction which 'he had received was to send the materia
to the Mnistry of /AInformation & Broadcasting. As we shal
show, PW 2 appears to be deeply interested in the
prosecution. In these circunstances,  even M. Jethnal ani,
appearing for the State, frankly conceded that he woul d not
ask the Court to rely on this wtness unless he was
corroborated by sone other independent evidence. |In fact,
far fromthere bei ng any i ndependent evidence to corroborate
the version of the witness in regard to the instruction
given by A-1, the persons to whomthe w tness nentioned

these facts, wviz., Tripathi, Burney and Chose, have not
supported him Thus, so far as the role played by A-1 on the
first part of the case is concerned, this is /all the

evi dence produced by the prosecution and is this evidence is
rejected, Then it is not proved at whose instruction the
film cans were transferred from the Auditorium to 1
Saf darjung Road nor has it been established that this was
done with the know edge of A-1.

Com ng back now to the evidence of the transfer of the
positive print fromthe Auditoriuminto the car of Chose and
therefromto the staff car of A-1 at Shastri Bhavan and
finally to 1, Safdarjung Road, the evidence led by the
prosecution consists of PW 17 and 33. The ot her wi tnesses
exam ned on this point have not supported
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the prosecution case. Fromthe evidence of PW17, it appears
that PW Ghose, C. K Sharma and Bhawani Singh net hi mand
examned the prints and then the prints were Kkept in the
green room Later, the sane day Ghose rang up the witness to
informhim that he was conming to take the positive print of
the film which should be kept ready. Thereafter, Ghose
arrived and the prints were brought fromthe green room and
placed in the back seat of car of Ghose. Ghose thereafter
drove the car but gave no receipt for taking the film Half
an hour later, according to the wtness, there was a
tel ephone call from Tripathi to enquire if the film had been
delivered to GChose. The witness inforned himthat this had

been done. | was also stated by the witness that a letter
(Ext. PW 17/E and E-1) was got witten by Chose before he
took the filmin his car. . It nmay be noticed here that

prior to the filing of the FIR an inquiry had been held by
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PW 40, Narayanan, into the manner how the prints of the film
were mssing and in that inquiry PW17, Sreedharan, did not
say at all that Ghose had taken away the film In this
connection, the w tness deposed as foll ows: -

"Q You did not tell Shri Narayanan that S. Chose
had come to you in his car and you had delivered the
filmto himin his car and he had taken it away?

Ans. No. | did not tell himlike this (Voltd:-It
was so as S. Chose had asked nme to say differently to
Shri Narayanan and | stated as advised by S. Chose.)

Q You know that enquiry had been ordered by Shr
L. K Advani, Mnister for Information & Broadcasting ?

Ans. Yes.

Q And yet you deliberately told a lie before Shri
Nar ayanan?

Ans. Yes, because of S. Chose."

Thus, the witness admtted that he spoke a lie before
Narayanan nerely  because of Ghose. Further, even in his
statenent before the police, the witness did not state that
Ghose had come to himfor taking away the filmon the sane
day, i.e.,  the day on which Ghose had telephoned that he
woul d be coming to take the film So far as PW39, Chose is
concerned, he has totally denied having told the witness to
keep the positive prints ready or that he ever took delivery
of the prints fromthe witness and put the sane in his car
Thus, even the prosecution case relating to the transfer of
the positive prints through PW39, Ghose, to 1, Safdarjung
Road becomes doubt ful.
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Even so, assuming that Ghose did take delivery of the
positive prints that does not conclude the matter because
the prosecution has further to prove that the prints were
taken away fromthe Auditoriumat the instruction of A-1 and
then kept in the staff car of A-1 and taken to 1, Safdarjung
Road with the knowl edge of A-1.-On this print, the evidence
of PW 17 is absolutely silent and he says nothing about it
nor was he conpetent to say the sane. The only other witness
PW 33, Babu Ram states that sonetines in the winter of 1975
PW61, C K Sharma, called himand told himthat there was
some | uggage (saaman) of M nister Saheb which was to be kept
in his car and asked himto bring the Mnister’s car close
to where Chose’'s car was parked. The w tness found 10 to 12
round boxes which were transferred to the dicky of the staff
car. Thereafter, according to the wi tness, PW60, Bandlish,
had a talk with Ghose and after the M nister had come, the
car was driven to 1, Safdarjung Road. On reaching 1,
Saf darjung Road, the Mnister went out of the car and a
person canme and took, away the saaman. Thereafter, the
witness drove A-1to other places. In his statement before
the police, the witness did not state that PW61, 'C K
Sharma had told him that the saaman of Mnister @ Saheb
(enphasis being on Mnister Saheb) was to be transferred to
the dicky of the staff car. Both Bandlish and C. K. ' Sharma
have not supported the version of this witness and have
deni ed everything. Even taking the version of this witness
at its face value, there is nothing to show that when A-1
boarded the staff car at Shastri Bhavan he was told either
by the driver or by anybody that the filmcans had been
placed in the dicky and were to be taken to 1, Safdarjung
Road or that they had been brought fromthe Auditorium Even
when the car reached 1, Safdarjung Road. Babu Ram never
inforned the Mnister about the boxes having been kept in
the dicky nor is there any evidence to show that the boxes
were unl oaded fromthe dicky of the Mnister’'s car either in
his presence or to his know edge. Thus, all that has been
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proved is that the cans were transferred fromthe Auditorium
to 1, Safdarjung, Road. Taking the evidence of PW17 and PW
33 as also PW 18, Bhawani Singh at its face value, no
connection between A-1 and the transfer of the filmhas,
been established. Thus, the prosecution has failed to prove
that the positive prints of the filmwere transferred from
the Auditorium to the personal custody of A-1 or that the
said transfer was done in accordance with his instruction or
to his know edge.

(2) The transfer of negatives and other nateria

related to the film fromBonbay to Delhi and to 1,

Saf darjung Road and fromthere to Maruti Conplex at the

order of A-1
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So far as this part  of the prosecution case |Is
concerned, the evidence is wholly insufficient to attribute
any knowl edge or ulterior notive tn A-1in directing the
negatives to be sent from Bonbay to Del hi. Some evidence has
no doubt been adduced be the prosecution to show sonme anount
of crimnality on the part of A1 but that evidence, as we
shal |l show, is not very reliable:

To begin wth, according to PW 6, Mirshed, A-1 said
that there was sonme ~sort of an informal discussion between
A-1l, M. A J. Kidwai, the then Secretary in the Mnistry of
Informati on & Broadcasting and the w tness when A-1 directed
that the filmbe banned and seized, but that no action was
taken by the witness until the file reached him The wi tness
added that on July 7, 1975 there  was another neeting
attended by Sarin and other officers which was presided over
by A-1 and in this neeting a final decision was taken that
the film should be taken over and nmention was nmade that the
Def ence of India Rules should be pressed into service. The
witness further stated that wultimately in the Coordination
Committee neeting which was held-on July 10, 1975, and was
al so presided over by A-1, the earlier decision taken by the
CGovernment was reiterated. The witness then goes on to state
that he passed the order Ext. PWG6/A-9 on July /11, 1975
which directed that the certificate for public exhibition
was refused and the said order was comunicated to PW1,
Anrit Nahata. This was followed by another order ~Ext. PW
6/ A-10 which forfeited the filmKissa Kursi Kaa. Both these
orders were approved by the Mnister which had to be done in
consequence of the decision taken by the Governnent. After
the film had been banned and forfeited, the seizure of the
filmmterial at Bonbay becanme a necessary consequence and
accordingly a letter dated July 14, 1975 was issued under
the signatures of PW 39, Giose to The Chief ~Secretary.
Government of Maharashtra for seizure of the filmmateria
relating to the film and requiring himto deposit the sane
with the Board.

The next question that arises is as to -why the
negatives and other material of the filmwere directed to be

sent to Delhi. It 1is obvious that once the fil mwas banned
and forfeited and action under the Defence of |India Rules
had to be taken, it was in the. nature of a routine

operation that the negatives and other material of the film
shoul d be placed in the custody of the Mnistry of
Information & Broadcasting. This appears to US to be the
mai n reason why A-1 11 directed that these materials may be

sent from Bonbay to Delhi. In order to incrimnate the
M nister the prosecution urges that this was done by A-l to
get the. negatives, etc., in his personal custody so that
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he would be in a position to destroy the sane. On this,
there does not appear to be any cl ear evidence and even the
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Sessions Judge has based his findi ngs | argely on
specul ation.

To begin with, L. Dayal, PW2, who was then attached to
A-1 as Joint Secretary (Films) states that on 6-11-1975 A-1
told him in the presence of Tripathi, PW57, that A-1 had
decided to keep all material relating to the filmin his (A
1's) personal custody, that detailed arrangenents for the
delivery of the material would be nmade by A-1's persona
staff and that the work had to be done by a responsible
officer. The wi tness adds that he conveyed the decision to
the Secretary and to S. Ghose, PW39, and then called PW4,
Khandpur, Chi ef Producer, Filns Di vi sion, Bonbay who
happened to be in Del hi ‘and asked himthat all the nateria
pertaining to the film’'Kissa Kursi Kaa' |ying at Bonbay had
to be carefully and confidentially collected and sent to
Delhi. At the time when this talk took place Grose and
Tripathi were present, according to PW2, who then rang up
Vyas (Chai rman of the Board) and gave him simlar
instructions in the presence of Ghose and Tri pat hi. However,
nei ther Tripathi ~nor CGhose -supports PW2 on the point that
he had asked Khandpur to collect the. material of the film
"carefully and confidentially which particular words were
attributed to A-1 to showhis crimnal intent. 1In this
connection, Ghose, 'PW39, who was declared hostile to the
prosecution, stated:

"As | was com ng out of the room of Shri Burney, |
dropped in Shri Dayal’'s roomwhich was in the sane
corridor with aviewto informhimthat had gone to the
Audi torium and . checked the filmand had found the film
intact. | also told himthat | had informed Shri Burney
accordingly. I found Shri K L. Khandpur also sitting
in the roomof Shri Dayal. Shri Dayal asked ne to take
ny seat. After a few monents | found Shri V.S. Tripathi
wal king into the room of Shri Dayal. He also took his
seat. Wen | entered the room -Shri Dayal was already
conversing with Shri Khandpur. Looking at us, nanely,
nyself and V. S. Tripathi and Shri Khandpur, Shri Daya
generally enquired where. filmc material was |ying at
Bonbay. Shri Dayal al so gave direction to Shri Khandpur
for collecting the filmc nmaterial at Bonbay with a

viewto transporting it from Bonbay to Del hi. | do not
recall Shri Dayal taking the nanme of the Mnister or
the Secretary at the tine of the discussion. | also do
not recall whether he nentioned word secretly during

this discussion. My feeling was that the entire
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responsibility for the collection and transportation of
the filmc material fromBonbay to Del hi was left with
Shri K. L. Khandpur."
The stand of Tripathi, PW57, who was also allowed to
be cross exam ned by the prosecution was as foll ows:-
“Shri Dayal gave instructions to Shri. K L.
Khandpur in ny presence and that of Shri S. Ghose to
shift the negative material of film Kissa Kursi. —Kaa
fromBonbay to Delhi. At the request of Shri Khandpur
Shri Dayal also spoke to late Shri V. D. Was about
this matter and told himon tel ephone that the negative
material was to be shifted from Bonmbay to Delhi and
that the transportation arrangenent woul d be expl ai ned
by Shri Khandpur to hi on his return to Bonbay. Roughly
thisis all that | re nenber and in addition that it
was early in the afternoon.™
The witness was specifically asked whether in his
presence A-1 gave instructions to L. Dayal, PW2, that he
(A-1) wanted the positives and negatives of the filmin his
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own custody imediately and confidentially. He denied the
correctness of the assertion and was con fronted with the
followi ng portion ('E to 'E) of his statement nade on the
25th April 1977, to K N CGupta, Deputy Superintendent of
Police, CI1.A, New Del hi:

"Later, some time in the afternoon, the Mnister
called ne inside his room Shri Dayal was al so inside
and | noted that discussion was going on about the film
"Kissa Kursi Kaa . The then Mnister of | & B, gave
instructions to Shri L. Dayal, Jt. Secy. (Information)
in my presence that he wanted the positives & negatives
etc. of the film "Kissa Kursi Kaa" to be handed over
to him in his custody imediately & confidentially.
The Mnister also said that the arrangenents for
transportation will- be made by him and Shri Daya
shoul d get in touch with the personal staff for this."
The witness al so~ deni ed the correctness of the

assertion that in his presence |ater on Shri Dayal, PW2,1
had told Shri Khandpur, PW4 that the filmshould be brought
from Bonbay to Delhi "very carefully without telling anybody
about it".  He was confronted with “portion Fto F of his
said statement to the police where the assertion appears.
Even Khandpur, PW 4, who has fully supported the
prosecution has not said anything in_ his evidence to
indicate that PW2 had said that
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the materials should be ’carefully -and -confidentially"
collected and sent to Delhi. On the other hand, PW4 says

thus: -
"I was called by L. Dayal, the Joint Secretary in
his office. |1 was asked to nmke arrangenents for
collecting all nmaterial pertaining to filmKissa Kurs

Kaa avail abl e at Bonbay and to send the same to Del hi.

| have seen file CFD/51 shown to nme, Ex. PW4/E.

It is naned "Confidential Material Received from

C.B.F.C and sent to Mnistry of 1 & B in Novenber

1975". This file pertains. to Filns Division Bonbay.

This file pertains to the filmmaterials of Ki'ssa Kurs

Kaa. Another file pertaining to this filmis the one

whi ch contains Exts. PW4/A to PW4/C."

The file Ext. PW 4/E was |abelled as ’'Confidential’ and

shows that the film material was sent to the mnistry of

information & Broadcasting in Novenber 1975. But there was

nothing to indicate in the files or in the evidence of PW4
that the materials and negatives, etc., were to be sent to
the personal custody of the Mnister. As the filmwas banned

and forfeited, there was nothing incongruous ~about the
transfer of the materials to Delhi being treated as an

official and confidential matter and even if PW had told PW
4 that the filmmaterial should be dispatched "carefully and
confidentially" that would not show any criminal “intent on
the part of A-I.

In order to show that A-1 took a somewhat unusua
interest in the dispatch of the negatives and other materia
of the filmfrom Bonbay to Delhi it is further the case of
the prosecution that Tripathi who was Special Assistant to
A-1 was sent expressly to receive the materials at New Del hi
Rai | way station and nake arrangenents for their transport
But Tripathi categorically stated that he never went to the
Rai lway Station for the purpose of receiving the film
material, etc. On the other hand, PW states that on 9-11-
1975 PW, Khandpur informed himon telephone from Bonbay
that the filmmaterial was being sent from Bonbay to Del hi
by Western Express and would be reaching Del hi on the next
day and that two officers, one of them being Kane, PWS5,
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were acconpanying the material. PW2 adds that he then, rang
up Ghose and asked himto get in touch with Tripathi for
maki ng the necessary arrangenents for transport and delivery
of the material. The wtness goes on to state that on the
10t h Novenber 1975, PW 39. Ghose. canme to himand reported
that the filmmaterial had arrived and had been brought in
tempos arranged by A-l. GChose, however, has not supported
this witness on this aspect of the matter. Reliance was.
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therefore, placed on the evidence of PW5, Kane to show t hat
when he reached Del hi along with the filmmaterial, Tripath

was there to receive the sane. It is not disputed that
Tripathi was not known ‘to PW S, Kane, before the 10th and
that by the time the witness saw him at the New Delhi
Rail way Station he had” seen him only once in Bonbay. The
wi tness doles state that his pointed attention was drawn to
Tripathi because he had  asked himto settle the paynent of
charges'to the coolies and that but for this his attention
woul d not ~ have been drawn to Tripathi. He, however, admts
that he his statenent before ‘the Central Bureau of
I nvesti gation, he did not mention the fact that Tripathi had
asked him to settle the matter of the payment of charges to
the coolies. Thus, the existence of the only circunstance on
the basis of which the wtness could have identified
Tri pathi becomes doubtful and in view of the categorica

statenment of Tripathi that he never went. to New Delhi
Rai |l way Station on the 10th of Novenber to receive the film
it is difficult to accept the evidence of PW5 that Tripath

was the person present at the station. The possibility that
the witness committed sone mistake in identifying cannot be
ruled out. Mbdreover, the identification of Tripathi by the
witness for the first Line in the court w thout being tested
by a prior test identification parade was val uel ess.
Besi des, the wtness adnits that in the note Ext. PW4/E-2
he did not nention Tripathi or-any other person along with
Ghose to have been present at the New Del hi Railway Station

Thus, even on the question of the arrival of the material of
the filmat New Del hi no direct connection with A-1 has been
established by the prosecution. Intinme, it is not proved by
the prosecution that Tripathi was present _at the Railway
Station to receive the filmand hence it cannot be said that
A-1 took an unusual interest in seeing that the film is
properly brought fromBonbay to Delhi and placed in his
cust ody.

Conming back to the evidence of PW2, there is yet
anot her circunmstance which he proves and which nerits some
consi deration. According to the wtness, in the specia
| eave petition filed by PW1, 12th March 1976 was fixed for
screening the film The wi t ness adds that he /took
instruction from A1 as to what should be done when A-
asked him to inform the Suprene Court through an-affidavit
that efforts had been nmade to trace the prints of the film
at Bombay as al so at Del hi but that there were no chances of
their becoming available. The wi tness says that he was al so
directed to nention in the affidavit that such m splacenents
had often occurred in the past, and that he passed on this
information to the Secretary, M. Burney who suggested that
the orders of the Mnister should be carried out. In
consonance with the instruction, GChose filed an affidavit
before the Supreme Court on the 22nd March 1976 but the
Hon’ bl e Chi ef Justice enphasised the
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i mportance of making the filmavailable for viewi ng by the
Judges. The witness recorded a note Ext. PW2/A-17 to, bring
the matter to the notice of the Mnister. Utimtely,
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however, as PW 1, Amit Nahata, wthdrew the petition

nothing further happened. It appears that while . the
petition was pending in the Suprenme Court, contenpt
proceedings ,, were taken against sone of the officers

including PW 2 who also filed four affidavits, one of them
on the 28th Novenber 1977 and the other three on the 28th
February 1978. These affidavits are Ext. PW2/B-1 to B-4. In
these affidavits he wanted to prove that as the film had
been mxed up with Iot other filnms received in connection
with Fifth International Film Festival, the nmaterial of the
filmKissa Kursi Kaa was misplaced, and that is a stand
which cones into direct «conflict with the testinmony of the
witness in court in which the entire blane is shifted to A-l
but which again runs counter to are assertion nmade earlier
by the witness in hisown ‘hand. That assertion appears in
the form of an amendment to  a draft of a letter (Ext. PW
2/DE) to be sent to M. V. P. Raman. Additional Solicitor
CGeneral and reads: in-spite of efforts the filmhas not been
found’. The witness admts clearly that this statenment was
false to ‘his know edge. A witness who could go to the extent
of making intentionally false statenment cannot be relied
upon for the purpose of convicting the appellant. On his own
showi ng, he was fully collaborating with A-1 in a crimna
design and was therefore, no better than an acconplice whose
testinony cannot be accepted in any material particular in
the absence. O corroboration fromreliable sources. Even
M. Jethmal ani, the erstwhile senior counsel for the
prosecution conceded the correctness of this proposition. On
an appreciation of the evidence of PW2 and other factors,
di scussed above, his- evi dence has-not ~only . not been
corroborated but definitely contradicted by other witnesses,
ci rcunst ances and docunents.

PW 63, K N Prasad was the Additional Secretary hl the
Mnistry of Information & Broadcasting. He stated that in
March 1977, A K Verma, the then Joint Secretary wanted to
know whet her the Covernnment « had any inherent power to
destroy property which had been seized or forfeited, and
al so disclosed that the enquiry was made in connection with
the film ’Kissa Kursi Kaa'. The witness further stated that
after two or three days Verma and PW39, CGhose cane to his
room and asked the sanme question. The wi tness further goes
on to state that he was informed by his P.A that he was
required to attend a neeting at the residence of the
Mnister (A1), that when he enters the office at the
resi dence of A-l, he found PW 62 M. Burney, Secretary to
the Mnistry of information & Broadcasting, sitting there
and that M.’. Burney (PW62) asked the wi tness what the
| ega
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position was about the right of the Governnment to destroy
forfeited property. At that time, according to the witness,
Tripathi, M. Burney and A-l1 were present. He, however,
admts that A-] did not ask any particul ar question

Fromthe testinony of PW63 the prosecution seeks to
draw an inference that it was A-1 at whose instance Verng,
Ghose and Burney had asked for the advice! of the former (PW
63). Now A K. Verma has not been exam ned as a witness and
his statement (seeking, the advice of PW (63) is not,
therefore, adm ssible in evidence? while both Ghose and
Burney have denied that any such conservation as has been
deposed to by PW 63 took place between the latter and the
witnesses in the presence af A-1. In fact, a specific
suggestion was put to Burney (PW62) in the follow ng terns:

"Q Wen Shri Nahata asked for the return of the
filmmterial, did it happen that you discussed the
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matter regarding availability and return of the film

material with Shri Shukla at his official residence and

during that discussion Shri K N Prasad and Shri A K

Verma had also come there and Shri V. S Tripathi,

Special Asstt. to the Mnister was al so present ?"

H s answer was an enphatic no.

Besi des, the story given out by the wi tness does not
appear to be very plausible, for it does not stand to reason
that A-1 would depute no less than three officers (Verma
Ghose and Burney), one after the other, to obtain advice of
PW 63 when A-1 could have had no difficulty in obtaining the
advice hinself. And then how was PW 63 selected as a
Specialist in the concerned branch of |aw over the head of
superior officers, even if it was considered hazardous to
enlist the services of a conpetent lawer ? W are,
therefore unable to place reliance on the evidence of this
wi tness on this point. From a di scussi on of t he
ci rcunstances nentioned above, we concl ude that the
prosecution has failed to prove that the film materials
brought from Bonmbay to Delhi were placed in the persona
custody of A-1 or that A1 had themtransferred to No. I,
Saf darjung Road or to the Maruti Conpl ex.

Anot her link inthe chain of prosecution evidence (the
exi stence of which seens to have been accepted by the
| ear ned Sessions Judge) was that two tenpos belonging to the
Maruti (Conpany were sent to the New Del hit Railway Station
where the thirteen trunks which arrived by the Wstern
Express were |oaded therein and were taken to I, Safdarjung
Road before being transported to Maruti Conpl ex where they
were unl oaded? kept and |ater on. destroyed. It was also
al | eged by
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the prosecution. that a raid of the Maruti Conplex carried
out in 1977 Aled to the recovery of the lid of a trunk, an
enpty can which earlier contained part of the filmmateria
and a gunny bag to the inside of which were found sticking
scraps of paper. The investigators also clained that a few
mles away fromthe Maruti Conplex sone round cans' were
recovered froma nallah. The | earned counsel for the defence
submitted that the allegations about the trunks being taken
to Maruti Conplex and the recoveries being nade were false
and addressed to the court |engthy arguments in this behalf.
It is, however, not necessary for us to go into these
details at this stage because assuning for the purpose or
argunent that the trunks were brought to the Maruti Conpl ex,
and that the film material was destroyed unless A1 or A-2
were shown to be connected with the transport or destruction
of the material, the charge against the appellants cannot be
held to be proved.

(3) The burning of the film ‘Kissa Kursi Kaa' in
Novermber 1975, at Maruti Conplex at the orders/instructions
of A2

In support of this part of the prosecution ' story,
reliance was placed mainly on the testinmony of Khedkar (PW
3) who is the approver. The effort of the prosecution was to
establish that on instructions given by A2 the film
material was burnt inside the Mruti Conplex on two
consecutive nights and that the fact was reported to A-2 an
each of the two follow ng nornings. The approver was the
Security officer in the Maruti Limted at the relevant tinme
and the assertions nade by himin this behalf may be split,
up as follows:

(a) In the mddle of Novenber 1975, A-2 sent for the

approver and told him that sone boxes containing
filme were 1lying in the stores, that the filns
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were to be destroyed when the workers were away
and that the approver would get the keys of the
| ocks on the boxes on the next day.

(b) On the next day one of the security guards who
used to acconpany A-2 handed over a seal ed packet
of paper wapped in cloth to the approver. On the
sane day the approver directed his assistant named
Kanwar Singh Yadav, PW32 to neet the approver (in
the Maruti Conplex) at 9.00 p.m along wth
wat chman . Om Prakash, PW31l. Kanwar Singh Yadav,
PW32 net the approver at 9.30 p.m They reached
the factory gate where watchman om Prakash PW 31
was waiting for them The approver signed the key
register and obtained the key of the GCenera
Store. The party of three opened the store and
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found lying therein the thirteen boxes contai ning
the film material. The boxes were opened with the
keys which were taken out of the sealed packet
mentioned earlier. ~Each box was found to contain
10 or 12 cans having fil mspools inside them Each
can bore a label with the legend ’'Kissa Kurs
Kaa’. The first lot of the filns was renoved to a
nearby pit and was burnt there, the operation
lasting from 10.30 p.m to 2.30 p.m watchman Om
Par kash PW 31 however |eft the place at about
11.00 p. m because he felt giddy.

(c) Next norning the approver reported to A-2 that the
wor k had been carried outin part only and that it
woul d be conpleted on the night follow ng, which
was done from10.00 p.m to, 2.00 a.m

(d) Next norning the approver again made a report to
A-2 telling himthat the job had been conpl eted.

Learned counsel for the defence contended that the
stand taken by the approver could not be accepted at its,
face value and had to be rejected l'ock stock and barrel. On
a thorough consideration of the evidence we find'that the
contention well-based as we shall presently show.

The film mterial, according to the case of the
prosecution, is said to have reached Mruti Conplex on the
10th of Novenber 1975. After the 23rd Novenber, 1975,
Khedkar PW 3, on his showi ng, went away on leave. The period
during which the film is said to have been burnt thus lies
between the 10th, and the 23rd of Novenber 1975. Furt her-
nore Khedkar, PW3 has firmy asserted that on the first of
the two nights on which the burning operations were carried
out, watchman Om Prakash, PW31 was on duty from2.00 p.m
to 10.00 p.m He was examned at length in relation to duty
rosters P-22 and PW 32/2 which were adnmittedly prepared by
him Duty roster exhibit P-22 covers the entire ~nonth of
Novenber 1975, and according to the entries ‘appearing
therein watchman Om Prakash, PW31 was to be on duty during
the whole of that month in the third shift only, i.e., daily
from10.00 p.m to 6.00 a.m The approver however explained
that the roster could be changed fromtine to time according
to the exigencies of the situation. He averred that on the
15th of Novenber 1975, which was a Saturday and therefore an
of f-day for watchman Om Prakash, PW31, the latter took over
duty from 2.00 p.m to 10.00 p.m as a substitute for
wat chman Tarachand. A simlar arrangenent was nmade on the
18t h of Novenber 1975, when watchman Om Prakash,
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PW 31 changed places with watchman Randul ar and went over
fromA the 3rd to the 2nd shift (2.00 p.m to 10.00 p.m).
As it is, the 15th and the 18th of Novenber 1975, were the
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only two days in the nonth on which watchman Om Prakash, PW
31 was on duty during the second shift as a specia
arrangenent. For the rest of the days during the nonth he
was adnittedly never on duty in that shift. The period
during which the filmwas destroyed is thus further narrowed
B down so that the first operation. O burning could have
taken place on the night of the 15th of Novenber or on that
of the 18th of Novenber 1975, and on no other date.

Here we may refer to another aspect of the nmatter.
Evi dence has been produced to show that A-2 left Del hi by
air at 7.50 aam On the 17th of Novenmber 1975 for Hyderabad,
and arrived back at Delhi at 8.30 p.m the sane day. He
again took off at 6.40 a.m On the 19th of Novenber 1975,
for Sikkimand returned to Delhi not earlier than 11.10 a.m
On the 23rd of Novenber 1975. On both occasions he travelled
as a menber of the party of the then Prime Mnister, his own
not her, nanely, Shrimati |ndira Gandhi. The evidence of Dr.
K. P. /Mathur, DW 3, is categorical in this behalf and is
supported by -the passenger nmanifests (Ext. DW3/A and DW
5/A) prepared inrelation to the journeys which contain the
name of A-2, and other docunments which need not be nentioned
here. W regard his testinony as conclusive as was done not
only by the |earned Sessions Judge but also by the Specia
Public Prosecutor who made a statenent  at the trial that
testinony be accepted by the prosecution in toto. In this
view of the matter the prosecution has to prove that a
period of four days in between the 14th and the 18th of
Novenber 1975, was such as A-2 was avail able in Del hi during
day tinme on the first, third and fourth of such days.

Now, as pointed out already, the burning could have
taken place only on the 15th or the 18t h of Novenber 1975,
if the approver and the duty rosters prepared by himare to
be believed. The 18th of Novenber 1975, has to be excl uded
for the reason that on the two days followi ng A-2 had to be
shown to have been in Del hi (for receiving the report about
the destruction of the material fromthe approver) which he
definitely was not. The 15th of Novenber 1975, as the first
ni ght of the burning operation also does not click with the
prosecution case because, although the report about it could
have been made to A-2 on the next norning (inspite of the
fact that it was a Sunday and therefore a cl osed day for the
factory), A-2 was not in Delhi or —anywhere near it
throughout the 17th so that the story of the report nade to
himby the approver about the second part of the burning
operations | oses
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weight. No other dates being in point, the story propounded
by the approver is negatived by reference to uninpeachable
docunentary and circunstantial evidence, although it may be
further noted that neither Kanwar Singh Yadav, PW 32 nor
wat chman On Prakash, PW 31 supports the approver's version
and each one of them was declared hostile 'to the
prosecuti on.

The recoveries said to have been made during
i nvestigation have also not inpressed us. As stated earlier
the incrimnating articles said to have been seized are a
lid of a trunk, an enpty can, a gunny bag- all frominside
the Maruti Conplex-and a few cans frominside a nala lying a
few mles away. These recoveries are sought to be connected
with the destruction of the film on the basis of the
following averments fornming part of the testinony of the
approver:

"It was after the elections held in March 1977,
that Sanjay Gandhi who was then Director net me in the
factory hall. Kanwar Singh Yadav was al so there. Vijay
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Sharma, Bus Body Manager, was called there. Sanjay

Gandhi asked wus to collect all the danmaged trunks with

the contractors and to deposit themin Bus Body Store.

We could collect 12 out of 13 trunks nmentioned above

along with four or five other big trunks. These were

deposited in Bus Body Store. Later on | found them
shifted to Press shop store. A couple of days
thereafter, Kanwar Singh Yadav, Sanjay Gandhi and |
went inside the General Store. W walked down to Bus

Body Store. There Sanjay Gandhi asked Panna Lal, Bus

Body Supervisor and in charge Bus Body Store, to

collect all the damaged |ocks available wth them

Panna Lal passed on the order to Om Prakash who was Bus

Body C erk Incharge Stores. About 25 danaged | ocks were

coll ected. These is included Harrison, Tiger and Godr e]

Locks. Godrej locks were 4 or 5 . Sanjay Gandhi asked

me to get all those collected |ocks nelted in a foundry

and I got them nelted.... Ram Lakhan was Incharge of
the foundry and | handed over the collected |ocks to
him'. Thereafter, scrapping of the trunks and their
renoval was perfornmed by nmy Asstt. Kanwar Singh Yadav
and he told me about that. Kanwar Singh Yadav told ne
that Sanjay Gandhi had asked him to scrap the trunks
and cans and to dispose them off. He told me that he
cut the trunks into pieces and threw theminto the iron
scraps which were sold to different contractors. As
regards the cans, he told ne that he had damaged the
cans and thrown them at different places on Rajasthan
H ghway and Rajasthan Bye-
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pass....He told nme that the trunks had been cut into

pi eces and cans had been danmmged in the Press Shop."

This story is inherently inprobable. The ‘thirteen
trunks which admttedly had no marks of identification on
themand were of the ordinary type available in any market
are said to have been shredded and the | ocks-which again are
available in plenty everywhere-are alleged to have been
nelted in the foundry but, strangely enough, the cans which
had on themlabels carrying the legend 'Kissa  Kursi Kaa’
were subjected to a much nilder treatnent and were nerely
pressed and then thrown away at various places on the
Raj ast han H ghway and Raj ast han Bypass to which Kanwar Si ngh
Yadav, PW 32 had to nake journeys off and on. It is not
di sputed that if the cans were to be shredded or nelted the
operation woul d not have presented any difficulty whatsoever
inview of the facilities available at the Maruti factory.
And, if that be so, surely any person who wanted to
obliterate evidence of the conm ssion of a serious offence
would see to it that the material of the cans was so
transforned as to be inmpossible of identification. There is
no reason why all of them should not have been nelted into
unps, or in any case shredded beyond recognition. And we
al so do not see how just one can would be left intact when
so much care was bestowed on operations obliteration. In
fact, it my have been nuch easier for the cans to be
shredded or nelted than for them to be first pressed and
then transported to far off places and thrown away there. In
this view of the matter we need not pursue this part of the
case any further.

Thus, on a conplete and careful exam nation of the
ci rcunst ances and the evidence, nentioned above, even taking
the sub-stratum of the prosecution case at its face val ue,
the prosecution has not been able to prove either that there
was any existence of any conspiracy between A-1 and A-2 to
destroy the film’'Kissa Kursi Kaa’ by burning it or to
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conmmit any other offence in respect of the film There is no
evi dence to show that there was any neeting of minds between
A-1 and A-2. W have also found that even on the first two
parts of the prosecution case, the allegation of the
prosecution that the positive prints were renpved at the
instance or to the know edge of A-l or that the negatives
and other materials of the film were sent for by A-1 and
kept in his personal custody has not been proved. The nere
fact that A-1 decided to ban the film and refused
certification for public exhibition and passed orders for
seizure of the film and its transfer to the custody of the
Mnistry of Information & Broadcasting does not disclose any
of fence. W have al ready shown that the decision to ban the
filmwas not taken by A-1 secretely or clandestinely but
after a full-fl edged
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di scussion in the Coordination. Conmttee neeting and it is
proved that such neetings are usually attended by senior
officers of various Mnistries, as deposed to by K N
Prasad, PW 63. Further, that part of the case which relates
to the burning of film material  rests solely on the
uncorroborated testinmony of the approver and is negatived in
so far as the role therein of Al is concerned.

W may nention here that a |ot of evidence has been
produced by the prosecution to show -

(a) that the positive print of the filmfound its way

into the luggage conpartnment ~ of the car in which
A-1 then travelled to the Prime Mnister’s house
where the print was unloaded by soneone in the
absence of A-1; and

(b) that the negatives and other material relating to

the filmwere taken in a tenpo or two to the Prine
M nister’s residence and fromthere to the Maruti
Conpl ex where they were stored before their
destructi on.

We have considered it purposeless to go into these
factors for the reasons that the connection of A1 or A-2
therewith remains unproved as discussed above. Had 'these
factors provided circunstantial evidence oh the basis of
whi ch alone the charge against either A-1 or A-2 could be
hel d established it would have been necessary for the court
to sift the evidence produced in support thereof. But that
is definitely not the case, for, if either or both of the
factors are proved, the inference of guilt of either Al or
A-2 does not necessarily follow For circunstantial evidence
to furnish evidence of guilt it has to be such as it cannot
be explained on any other reasonabl e hypot hesis except the
guilt of the accused which is not the case here because
appel lants A-1 and A-2 could not be said to be the only
persons interested in the destruction of the filmif it was
as obnoxious to the then Prime Mnister or as critical of
the functioning of the then Union Covernment 'as the
prosecuti on would have us believe. The filmand all the
material relating to it no doubt appear to have vanished
into thin air but then neither A1 nor A2 can be held
responsi ble therefor, in the absence of proof in that
behal f - proof which woul d exclude all reasonabl e doubt.

The prosecution having thus failed to prove the case
agai nst the appellants, their appeals are allowed, the
convi ctions recorded against and the sentences inposed on
the appellants are set aside and they are acquitted of al
the charges framed agai nst them Both the appel -
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lants who are on bail shall now be discharged fromtheir
bail -bonds. In view of the acquittal of appellant No 1,
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Shukla in Crimnal appeal No. 494 of 1979 and appell ant No.
2, Sanjay Gandhi in Crimnal appeal No. 493 of 1979,
Crimnal appeal No. 492 of 1979, filed by the State is
di sm ssed. In view of the fact that we have made no coments
on the conduct of the investigation or on M. N K  Singh,
no order need be passed on the application filed by him
S.R Cvl. App. 493 & 494/ 7g all oned.

Cvl. App. 492/79 disn ssed
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