http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 6
PETI TI ONER
G MJURUGESAN & BROS.
Vs.
RESPONDENT:

C1.T., MADRAS

DATE OF JUDGVENTO08/ 02/ 1973

BENCH
HEGDE, K. S.
BENCH
HEGDE, K. S.

REDDY, P. JAGANMOHAN
KHANNA, HANS RAJ

Cl TATI O\
1973 Al R 2369 1973 SCR (3) 515
1973 SCC_ (4) 211

ACT:

I ncone-t ax-' Associ ati on of Per sons’ - What constitutes-
Volition on part of nmenbers’ an essential ingredient-In case
of realisation of dividends there is no act of managenent-
The statement of nmenbers that they had started draw ng
di vi dends separately must be acceptedin absence of facts to
the contrary- They nmust be assessed as 'Individuals.’

HEADNOTE

For the years 1957-58 to 1962-63 the assessees were | assesed
by the Income-tax Oficer as an’ Association of Persons.’
They had filed their returns for the first tw of these
years as 'Association of persons but in 1959-60 they clainmed
that they had divided their interest in the shares held by
them and therefore in respect of them they  should be

thereafter assessed as ’Individuals'. The Appel | ate
Assi stant Conmi ssi oner upheld the order of the Incone’-tax
Oficer. The Tribunal however held that the assesseess
shoul d be assessed as 'Individuals’ and not as Association
of Persons’. The High Court in reference answered in favour
of the Revenue. |In appeal by certificate it was urged on

behal f of the assessees appellants that the facts that a
joint gift of shares was made in favour of nmore~ than one
person or those shares were registered jointly in their
names or even the fact that the dividend was realised
together did not go to show that the shareholders or the
beneficiaries did act as an ’'Association of Persons.’

HELD : (i) For forming an ’'Association of Persons’ the
menbers ,of the association nust join together for the
purpose of producing incone. An ’'Association of Persons’
can be formed only when two or nore individuals voluntarily
conbine together for a certain purpose. Hence volition on
the, part of the nmenbers of the association is an essentia
i ngredient. [519F-QF

In the case of receiving dividends fromshares where there
is no question of any managenent, it is difficult to draw an
inference that two or nore shareholders functioned as an

"Association of Persons’, fromthe nmere fact that they
jointly own one or nore shares and jointly receive the
di vi dends decl ar ed. These circunstances do not by

thensel ves go to show that they acted as an ' Association of
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Persons’. [519G H|

(ii)For the years 1957-58 and 1958-59, the assessees were
rightly assessed as an ’'Association of Persons’ because of
their own admission which was an inport-ant piece of
evi dence. [519,H, 520A- B]

(iii)For the years 1959-60 and 1962-63 they had
specifically stated that they were no nore functioning as an
"Associ ation of Persons’. In the case of an 'Association of
Persons’. It is always open to its nenbers to w thdraw from
the same. No one can be conpelled to continue as a nenber
of an association. For withdrawi ng froman association no
particul ar form need be observed. [520C D

In the present ease the question related only to realisation
of dividends. |If the individual nmenbers of the association
choose to realise their dividends as individuals there is an
end of the association. The assesees’ assertion that they
bad realised their dividends in their individual capacity
remai ned unrebutted. ~ There was nothing to disprove their
claim | None of

516

the facts proved could be said to be inconsistent with the
cl ai m made by them [520D E]

The answer, therefore, in respect of the years 1959-60 to
1962- 63 nust be in favour of the assessees. [521C D

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION: Civil Appeal Nos. 685 to 690
of 1970.
Appeals by certificate fromthe judgnent and -order dated
27th June 1968 by the Madras Hi gh Court at Madras in Tax
case’ No,. 308 of 1964.
M C. Setalvad and T. A Ramachandran, for the appellant.
N. D. Karkhanis, S. P. Nayar and R~ N Sachthey, for the
respondents.
The Judgrment of the Court was, delivered by
HEGDE, J. These are connected appeals by certificate. They
are directed against the decision of the H gh Court of
Madras in a Reference under Section 66(1) of the |Indian
I ncome- Tax Act, 1922 (to be hereinafter referred to as the
Act) .
The question of law referred for ascertaining the opinion of
the H gh Court was :
"Whet her on the facts and in the circunstances
of the case, the Department was justified in
assessing the assessee in the status of an
Associ ati on of Persons ?"
In this case we are concerned with the assessnment of the

assessee for the assessnent years 1957-1958 to 1962-63. In
al | these years the assessees were assessed as an
"Association of the persons’. The contention of the
assessees is that in the years, in question, they 'should
have been assessed as ’individuals,” and not as an
"Associ ation of Persons’. Therefore, the only question that

calls for decision is as to the status of the assessee
during the rel evant assessnment years.

For deciding the question formul ated above, it is necessary
to divide the assessnment years into two groups. For the
assessment years 1957-58 and 1958-59 the assessees
t hensel ves submtted their return in the status of
"Association of Persons’, but for the later vyears, they
submitted their returns as 'individuals’. 1In their returns
for the assessnment years 1959-60, they stated that they have
divided their interest in the shares and therefore they
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should be thereafter assessed as 'individuals’'. It is
necessary to nention one other circunstance before we
proceed to set out the relevant facts. The inconme in which

we are concerned in this case arises under two heads. Part
of the income arises from house property
517

and the remaining 'income arises fromdividends from shares.
So far as the inconme from house property is concerned, the
H gh. Court has answered the question in favour of the
assessee the Revenue has not appeal ed agai nst that decision

Hence we need not go into that aspect. Al that we have to,
decide in the present case is whether the dividend income
which is the subject-natter cf these appeals should be
assessed in the hands of the appellants. as an ’'Association
of Persons’ or as ’'individuals’'.

Now, we shall refer to the material facts as could be
gathered” from the case stated, by that Tribunal. One
Si nnamani . Nadar(who will be hereinafter referred to as

"Nadar’) ‘and his ~son Ganesan partitioned their famly
properties on Decenber 4, 1940. Thereafter, Nadar started a
firm of his own on June 27, 1955. Later Nadar executed a
settlenent deed in favour of his four grandsons, nanely, G
Murugesan, G Kathiresan, G Raja Shankar and G Vettrivel.
The property covered by the said settlement deed included a

house property, which had been let cut. Under this
settlenent deed, the donees are to enjoy during the Ilife
time the properties gifted and thereafter the same was to-
devolve on their  children. Sonetine thereafter Nadar
purchased a nunber of shares in Joint Stock Companies in
the. nane of 'G Mirugesan & Brothers’. For each of such

purchase, a debit entry was nade in the books of the firm
The share applications addressed to. the conpanies for the
transfer of the shares fromthe, prior owners to the nane of
G Mirugesan and Brothers were, signed by Padamavat hy Amal ,
the nother of donees as their guardian. The donees were
mnors at the time nost of these transactions; took place.
Murugesan be-came a mmjor on March 3, 1955. After 1959,
Murugesan hinself signed all transfer applications both on
his behalf as well as on behalf  of his brothers. The
youngest of the brothers became a mgjor on 15th Decenber,
1.962. The incone fromthe house property and the dividend
income fromshares were credited to an account called "G

Murugesan & Brothers" in the books of Nadar’s Firm In
those books. there are separate account$ for G Mirugesan
G Kathiresan, G Raja Shankar and G Vetrivel. Privat e

income and expenses of these persons were credited or
debited to these individual accounts. At the end of each
year the balance in the account of G Mirugesan & Brothers
is transferred in equal proportion to the i ndivi dua
accounts of the four persons nentioned above. There was a
partition between Ganesan and his 'sons on 3rd  February
1958, but that does not include the house property ‘or the
shares gifted by Nadar to his grandsons. As rmenti oned
earlier for the assessnent years 1957-58 and 1958-59, the
assessees submtted their returns in the status of
"Associ ation of Persons’ and thereafter they submitted their
returns as individuals.

518

On the basis of the above facts, the Income Tax Oficer
assessed the assessee during all the years nentioned earlier
in the status of 'Association of Persons’. Hs orders were
confirmed by the- Appellate Assistant Commi ssioner. But on
a further appeal to the Appellate Tribunal, the Tribuna
hel d that the assessee ,should be assessed as 'individuals’
and not as 'Association of Persons’. At the instance of the
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Conmi ssioner, the question set out earlier was referred to
the Hi gh Court. The H gh Court answered that question in
the affirmative and in favour of the Revenue.

The High Court was of the opinion that because of the fact
that the shares were purchased jointly in the nane of G
Murugesan & Brothers, the transfer applications were filed
by Padmayathy acting as guardi an of all the assessees, and
further, after Mirugesan becane’ major, he collected the
di vidends jointly on behalf of the assessees , the assessees
should be considered to have acted as an ' Association of
Persons’ .’ That conclusion is challenged before us by M.
Set al vad, appearing on behalf of the assessees. ,Counse
urges that the facts that a joint gift of shares was nade in
favour of nore than one persons or those shares were regis-
tered jointly in their nanes or even the fact that the
di vidend was realised together do not go to, show that the
sharehol ders or the beneficiaries did act as an ' Associ ation
of Persons’. On the other hand, it is contended on behalf
of the Revenue by M. Karkhanis that the facts proved in
this case clearly establish that the assessee functioned as
an ' Associ-ation of Persons”.

The expression ’'Associationof Persons’ is not a term of

art. That expression has cone up for consideration before
this Court in nore than one case. I'n Conmi ssi oner of
I ncome-tax, Bonbay, North, Kutch and Saurashtra v. Indra

Bal krishna (39 |I.T.R 546), this Court after referring to
the various judgnents, observed thus :

"I't is enough for our purpose to refer to three decisions

In re. B. S. Elias (1935) 3 I.T. R 408; Conm ssioner of
I ncome-tax v. Laxm das Devidas (1937) 5 1.T.R 548; and 1In
re Dwark-anath Harishchandra Pitale (1937) 5 |I.T.R  716. In
re B. N Elias Derbyshire, CJ., rightly pointed out that
t he word "associate" neans, according to the Oxford
Dictionary, "to join in conmon purpose, or to join in an
action. Therefore, an association of persons, must be one
in which two or nore persons joinin a combn purpose or
comon action, and as the words occur in a section which
i mposes a tax on incone, the association nmust be  one the
object of which is to produce income, profits or /gains.
This was the view expressed by Beaunont, C'J., in Com
m ssioner of inconme-tax v. Lakshm das Devi das, at page 589
(1937) 51.T.R, and also In re: Dwarkanath Hari shchandra.

519
Pitale. Inre: B. N Elias, Costello, J., put thetest in
nore forceful |language. He said : "It nay well be that the
intention of, the Legislature was to hit ‘conbinations of
i ndi vi dual s who were engaged together in same joint
enterprise but did not in |aw constitute partnerships
when we find that there is a conbination of persons

fornmed for the pronotion of a joint enterprise then | think
no difficulty arises whatever in the way of saying that
these persons did constitute an association.........

We think that the aforesaid decision correctly I ay domm t he
crucial test for determ ng what is an ' Associ ation persons
within the neaning of section 3 of the Income-tax Act, —and
they have been accepted and followed in a nunber of |ater
decisions of different H gh Courts to all of which it is
unnecessary to call intention. It is, however, necessary to
add sone words of caution here. There is no formula of
uni versal application as to what facts, how many of them and
of what nature, are necessary to cone to a Conclusion that
there is an association of persons within the nmeaning of
section 3; it nust depend on the particular facts and
ci rcunst ances of each case as to whether the conclusion can
be drawn or not."
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In the course of that judgnent, this Court al so observed
"Wth regard to the shares, dividends, and
interest on deposits there was no finding of
any act of joint nanagenent. Indeed, the main
item consists of the dividends and it is
difficult to understand what act of managenent
the wi ndows perfornmed in respect thereof which
produced or hel ped to produce incone."

For form ng an ' Associ ati on of Persons’, the nmenbers of the

associ ati on must join together for the purpose of producing

an income. An ’'Association of Persons’ can be forned only
when two or nore individuals voluntarily conbine together
for a certain purpose. Hence volition on the part of the

nmenber of the association is an essential ingredient. It is
true that even a minor can join an 'Association of Persons’
if his awful guardian gives his consent. In the case of

recei ving dividends fromshares;,; where there is no question
of any managenent, it is, difficult to; draw an inference
that two nore - sharehol ders functioned as an 'Associ ation of
Persons’ ' from the nere fact that they jointly own one or
nore shares, —and jointly receive the dividends declared.
Those circunstances do not by thenselves go to show that
they acted as an ' Associ ation of Persons’.

But unfortunately for the assessee for the assessnment years
1957-58 and 1958-59, they thenselves had submtted their

returns in the status of 'Association of Persons’. Those
returns were
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niether wthdrawmn nor did they file fresh returns as
"individual s". It was for the first tinme in the appeal it
was argued on their behalf that they should not have been

assessed as 'Associ ation of Persons’. 'The question whether

the assessees function as on 'Association of Persons’ during
those years was best known to them~ Their adm ssion in that
regard is an inportant piece of evidence. They have made no
attempt to show that the said admi ssion was made under
erroneous inpression of law or is otherwise vitiated. Hence
for t hose years they were rightly assessed as an
" Associ ati on of Persons’. But. so far as -the ot her
assessment years are concerned, the sane result does not

follow They themnmsel ves have specifically stated that they
are no nore functioning as 'Association of PerSons’. Inthe
case of ’association of persons’ it is always open to its
nenbers to withdraw fromthe sane. No one can be conpelled
to continue as a nenber of an association. ~For ~w thdraw ng
from an association there is no particular form need be

obser ved. As seen earlier, herein we are concerned only
with the realisation of dividends. If the individua
nmenmbers of the associati on choose to realise their dividends
as individuals, there is an end of the association. The

assessee’ s assertion that they have realised their “dividends
in their individual capacity remains un rebutted. There is
nothing to disprove that claim None of the facts ' proved
can be said to be inconsistent with the clai mnade by them

For the reasons nmentioned above, we are unable to agree with
the Hi gh Court that during the assessnent years 1959-60 to
1962-63, the assessees should be held, as having functioned
as an 'association of persons’. M. Karkhanis in support of
the contention of Revenue relied on the decision of the
Bonbay High Court in S C Ganbatta v. Commi ssioner of
I nconme-tax, Bonmbay (14 |.T.R 748). Therein, the only
guesti on was whether when an action is taken by an |ncomne-
tax O ficer under Section 23A, should the dividend deemed to
have been declared to the sharehol ders nust be considered
has been taken by a husband and wife who were the joint
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hol ders of a share as an ’Associ ation of Persons’ or by the
husband al one who under the Articles of Association was to
act on behalf of the joint holders. The contention of the
Revenue was that the husband al one was the sharehol der. On
the other hand the contention of the assessee was that they
were an ' Association of Persons’ and that contention was
accepted by the

521

Court. The ratio of that decision has no bearing on the
point in issue in the present case. W are also not able to
agree with M. Karkhanis that the decision of this Court in
N. V. Shannugham & Co. v. Conm ssioner of |ncome-Tax, Madras
(81 I.T.R 310) lends any support for the contention of the
Revenue. On the other hand; therein this Court relied upon
the decision of this Court in Conmi ssioner of Incone-tax,
Bonbay North, Kutch & Saurashtra v. Indra Balkrishna (39
|.T.R 546).

In the result, CGvil Appeals Nos. 685 & 686 of 1970 are dis-
mssed w'th no order as to costs.. Civil Appeals Nos. 687-
690 of 1970 are allowed wth costs-one hearing f ee.
Consequently the answer given by the H gh Court in those
four appeals is discharged and in its place, we answer the
question, in the negative and in favour of the assessee.

G C
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