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ACT:

Del hi  Muni ci pal /Corporation Act--Sections 93, 97, 98,
480/ Del hi  Muni ci pal  Corporation Service Regulation 1959--
Applicability---Delhi Water Supply ~and Sewage Di sposa
Undert aki ng- - Cadr e of Executi ve Engi neer--Inter se
seni ority--Wether should reflect the correspondi ng rankings
in the feeding cadre of Assistant Engi neers--Ad hoc Service
render ed--Wen can be taken into consideration for. fixing
seniority.

%

Articles 14 and 16-Seniority in cadre--Fixation of--Ad
hoc service--Wen can be taken into consideration--Only when
ad hoc appointnent nade after considering the clains of
senior in cadre.

HEADNOTE:

Section 92 of the Delhi Minicipal Corporation Act
enpowers the appellant-Undertaking to nmake appointnments  to
category 'A posts after consultation with the | .P.S. C
However . such consultation is not required i f t he
appointnent is for a period not exceeding one year. In the
absence of any regulation made by the Corporation wth
regard to the conditions of service of its enployees, the
Central Governnent has franmed Del hi  Minicipal Corporation
Service Regul ation 1959. Regul ation 3 of which provides that
these Regulations shall he applicable to all Minicipa
Oficers and other Municipal enployees whose pay is
chargeable to the ‘ General Account’ of the Minicipal Fund.

The appellants as well as respondents, who were working
as Assi stant Engi neers, were appointed as Executive
Engineers on different dates for a period of one year or

till the posts are Filled up in consultation wth the
Conmi ssion. They all worked continuously in their respective
posts till their services were regul arised by the Conm ssion

with effect from@8 january, 1971. Their seniority in the
cadre of Executive Engineers was determned reflecting the
respective rankings in the feeding cadre. i.e., Assistant
Engi neer excluding the services rendered on ad- hoc
appoi ntnents. The |earned Single Judge of the Delhi Hi gh
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Court dismssed the wit petition, challenging the validity
of seniority |list, filed by the aggrieved officials. On
appeal the Division Bench of the High Court allowed the
appeal holding that the deternmination of seniority of
PG NO 633
PG NO 634
of ficers is not governed by any statutory rule and
continuous officiation in the post should be the basis.

In the appeal by special |eave before this Court it was
ar gued by the appellants that since t he Conmi ssi on
regul arised the services of all Executive Engineers wth
effect from a common date, the inter se seniority in the
| ower cadre should be the proper basis in the higher cadre
also. On the contrary the respondent Executive Engineers
contended that the continuous officiation in the post till
regul ari sation should be the basis for determning the
seniority. The applicability. of the Del hi Muni ci pa
Corporation Service Regulation 1959 to the enpl oyees of the
Undert aki ng was al so questi oned.

Di smi'ssing the appeal, this Court,

HELD: - (1) The Service Regulation 1959 applies only to
those who were paid out of ' General Account’ and it has no
application to the category of officers of the appellant
Undert aki ng as the salary of the enpl oyees in the
Undertaking is paid out of the account of = the Undertaking
and not fromthe ' General Account’ of the Municipal Fund.
[ 639E- F]

[2] In the absence of any rule or order the Ilength of
service should be the basis to determine the seniority.
[ 646D

(3) The judgnents of Courts or observations made thereon
are not to be read as statutes. They are nade in the setting
of facts obtained in a particular case. [6430

The principle of counting service'in favour ' of one
shoul d not be violative of equality of opportunity enshrined
in Articles 14 and 16 of the Constitution. |If ' ad hoc
appoi nt nent or tenporary appointnent is rmade wi t hout
considering the clains of seniors in the cadre, the service
rendered in such appointnment should not be counted for
seniority in the cadre. The length of service in ad hoc
appoi ntnent or stop-gap arrangerment made in the -exigencies
of service wthout considering the clains of all the
eligible and suitable persons in the cadre ought not be
reckoned for the purpose of determ ning the seniority inthe
pronmoti onal cadre. To give the benefit of such serviceto a
favoured few would be contrary to the equality of
opportunity enshrined in Articles 14 and 16 of t he
Constitution. But if the clainms of all eligible candidates
were considered of the tinme of ad hoc appoi ntnents and / such
appoi nt nent s conti nued uninterruptedly ti t he
regul arisation of services by the Departnmental “Pronotion
Committee or the Public Service Commission there is no

PG NO 635
reason to exclude such service for det er m ni ng the
seniorlty. O course, if any statutory rule or executive
order provides to the contrary, the rule or order will have
supremacy. [645G H;, 646A- C

Bal eshwar Dass & Ors. etc. v. State of U P, [1981] 1 SCR
449 at 469; A Janardhan v. Union of India, AIR 1983 SC 769
= 1983 2 SCR 936; GP. Doval wv. Chi ef Secretary,
Government of U P. & Os, [1985] 1 SCR 70; C. S. Lanba v.
Union of India, L1985] 3 SCR 431; G C Gupta v. N K Pandey,
[1988] | SCC 316; N.K Chauhan v. State of CGujarat, [I977]
SCR 1037; S.B. Patwardhan v. State of Miharashtra, [1977] 3
SCR 775, referred to.
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Ashok Gulati and Ors. v. B.S. Jain and Os, AIR 1987 SC
424; Dr. S.D. Choudhury v. State of Assam|[1976] | SCC 283
di stingui shed.

Vasant Kumar Jaiswal v. State of MP . [1987] 4 SCC 450.
relied on.

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 527 &
528 of 1986.

From t he Judgnent and Order dated 12.7.1985 of the Del hi
H gh Court in L.P.A No. 8 of 1978.

G L. Sanghi, K C Dua; S.K Mhta, Dhruv Mhta, S M
Sarin and R J. Goulay for the Appellants.

V.M Tarkunde, (N P.) E.C Agarwal, Atul Sharma and
Vijay Pandita for the Respondents.

The Judgrmentof the Court was delivered by

JAGANNATHA SHETTY, J. These two appeals by |eave are
from the judgrment of the Delhi Hi gh Court dated 12 July,
1985 in L.P. No. 8 of 1978.

The first appellant in the first appeal is the Delhi
Wat er Suppl y and ~Sewage Di sposal Undert aki ng (the
"Undert aki ng”) The appel l'ants in the next appeal are sone of
the Executive Engi neers in the Undertaking. The conmpbn case
of the appellants is that the inter-se seniority In the
cadre of Executive Engineers after their - regularisation
should reflect the corresponding rankings in. the feeding
cadre of Assistant Engi neers. But the contesting respondents

PG NO 636
who are al so Executive Engineers contend to the ‘contrary.
There case is that the continuous officiation in ‘the post
till regularisation should be the basis for determning the
seniority. These rival contentions are required to be
decided in the appeals.

The facts leading to the appeals are not in dispute and
may briefly be stated thus:

The Muinicipal adnministration of the Union Territory of
Delhi is governed by an Act called the Delhi” Minicipa
Corporation Act (the "Act"). The Act cane into force on 7
April, 1958. Section 92 of the act provides power to the
Undertaking to appoint certain categories of officers. ~ But
that power is not absolute. No appointnent to any category
of "A post shall be nmade except after consultation withthe
Uni on Public Service Conmi ssion (the "Conmission*). That is
the constraint in section 9. Such consultation, however, is
not required if the appointnent is for ~a period not
exceeding one year, or to such mnisterial posts as may be
speci fied in consultation with the Conmi ssi on. The
consultation with the Conmission is required to he nmade in
accordance with the regulation framed under Section 97. The
Regul ati on franed by the Conmission has a long title
called "The Union Public Service Conmm ssion (Consultation)
by Del hi Muni ci pal Corporation Regulation 1959". It provides
procedure for pronotion as well as direct recruitnent  of
officers in the Corporation

Section 98 confers power to the Corporation to mnake
regul ations with regard to conditions of service of officers
and ot her enpl oyees appointed by the Corporation and ot her
incidental matters. Section 480(2) states that no Regul ati on
made by the Corporation shall have effect until it has been
approved by the Central Governnment and published in the
Oficial Gazette. Section 480 [1] gives interim power to
t he Central CGovernnent to nmake regulation which the
Cor poration could have nmade under Section 98. In exercise of
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the power under Section 480(1) the Central Governnment has
franed what s terned as the Del hi Muinicipal Corporation
Servi ce Regul ation 1959.

In 1964 four additional posts of Executive Engineers
were created in the Undertaking. The Comm ssioner after
consi deri ng the eligibility and suitability of the
Assistant Engineers then available in the Undert aki ng
recormended three nanes: J.P. Gupta, Mahbood Hussain and
R K. Kashyap for being appointed as Executive Engi neers. He
also intimated that there was nothing in record against

PG NO 637
those officers. On 17 April, 1964 they were appointed as
Executive Engineers for a period of one year or till the

posts are filled up in consultation with the Comi ssion
These are respondents 1 to 3 in C A No. 527/86. Shri S.S.
Ranr akhyani (Respondent-4) and P.T. Gurnani (Respondent-6)
were not then in the Undertaking. They were working as
Assi stant Engi neers in the general wing of the Corporation
It appears they were sel ected as Executive Engineers in the
Undertaki'ng” on 9 April, 1965. They reported as Executive
Engi neers-_in-the Undertaking on 12 April, 1965 after they
were relied fromthe general wi ng of the Corporation. They
were al so appointed for one year in the first instance. On 5
February, 1969 their lien was cancelled in the general wing.
They were, however, ~given the benefit of their service
rendered as Assi stant’ Engi neers for all purposes. The other
respondents were  al so appointed on ad hoc -basis on like
terns on different dates. S. Parkash respondent No. 5 was
appoi nted on 21 August 1965. A. V. Panat respondent No. 7 was
appoi nted on 21 Decenber 1965. Respondents Nos. 10 and 11 in
1966, respondent 12 in 1967 and respondents 8 and 9 were
appointed in 1969. They worked continuously in their
respective posts till their services were regularised by the
Commi ssion. The Conmi ssion. The Conmi ssion regul arised their
services with effect from8 January 1971

The list of names of officers whose services were
regul arised by the Conm ssion evidently did not reflect
their inter-se seniority in the cadre. The Comni ssioner
therefore. was asked to prepare their seniority list. But
there is nothing on record indicate that the Comrission did
anyt hi ng of the kind. He, however. appears to have followed
the seniority in the cadre of Assistant-Engineers for ~the
purpose of posting the Executive Engineers on current duty
charge of the post of Superintendent Engineers. Sonme of the
of ficers thereupon nmoved the Hi gh Court with Wit Petition
No. 237/1973 seeking a direction to the Undertaking to
prepare a proper seniority list of Executive Engineers. The
H gh Court accepted the Wit Petition and ‘directed the
Undertaking to prepare a seniority |list of Executive
Engi neers (Civil).

Accordingly, the Undertaking prepared a seniority |ist.
The services rendered on ad hoc appoi ntnents were excluded
for the purpose. The seniority was determ ned reflecting the
respective rankings in the feeding cadre.

The aggrieved officials challenged the validitY of that
seniority list before the Delhi H gh Court in CW No. 1339
of 1973. The

PG NO 638
| earned single judge before whomthe Wit Petition came for
di sposal dismssed the same. He held that Rule 6 of the
Del hi  Administration Seniority Rules 1965 would govern the
determ nation of seniority of the officers. He also held
that that seniority should be in the order of regularisation
and not on the basis of original ad hoc appointnments. But
the Division Bench upon appeal took a different view The
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| earned judges held that the determnation of seniority of
of ficers is not governed by any statutory rule and

continuous officiation in the post should be the basis. To
be nmore specific, the | earned judges observed:

"The normal rule is that seniority is governed by the
period of continuous officiating service in the absence of
any other seniority rule. The period of conti nuous
officiating in the case of the present petitioners wll,
therefore, be the governing principle."

XXXXX XXXXX XXXXX
"The reason we have found is that the delay in making
recruitnent rules and_ making regular appoi nt nent in

accordance with the procedure envisages by the Act really
been the result of a conflict between the Corporation and
the Union Public Service Conmission. In the result, for
years on, the persons have continued on an ad hoc basis.
This has happened even in cases where the appointnment was
not on ad hoc basis initially. In such cases, the period of
continuous ad hoc service cannot be treated as a stop gap
arrangenent. This is, infact a regular appointnent, which is
held in —abeyance because the recruitment rules were not
settled and the procedure not finalised. These appointnents
have eventual |y been regul arised after the recruitnment rules
had been settled and the procedure |aid down."

The correctness of ‘the view taken by the H gh Court has
been chal l enged i n these appeal s.

We have heard the counsel on both sides and exani ned the
various contentions' carefully. The first ‘question for
consideration is whether the Del hi Minicipal  Corporation
Service Regulation 1959 is applicable to enployees of the
Undertaking. As earlier noticed, the Regulation was franed
by the Governnent of India under Section 480(1) of the Act.
Regul ation 3 provides:

PG NO 639

"3. Unless otherwise provided in the Act or these
regul ati ons, these regul ations shall apply to all Minicipa
Oficers and other Municipal (enployees whose /pay is
chargeabl e to the "General Account" of the Minicipal Fund;

Provided that nothing in these regulations shall apply
to such Municipal Oficers and other nunicipal enpl oyees as
are appoi nted under any contract or render part-time service
or are in receipt of daily wages."

As is obvious significantly from Regulation 3, the
regul ations shall apply only to Miunicipal Oficers and other
Muni ci pal enpl oyees whose pay is chargeable to the "Genera
Account" of the Municipal Fund. Section 99 of the Act
provides for establishment of the "Minicipal ~Fund". It
consists of three different accounts:

(i) Electric Supply Account;

(ii) Water Supply and Sewage Di sposal Accounts; and

(iii) Ceneral Account.

CGeneral Account is only one of the three accounts. The
Undert aki ng has a separate account of its own. It is ' called
"Water Supply and Sewage Di sposal Accounts”. It is said that
the income and expenditure or the accounts of t he
Undertaking is separate from and i ndependent of the ‘Genera
Account " of the Municipal Fund. OP. Kal kar Deput y
Conmi ssioner (Water) in his affidavit filed in C A  No.
527/ 1986 has also expressly stated so. The salary of the
enpl oyees in the Undertaking is paid out of the account of
the Undertaking and not fromthe "General Account’ of the
Muni ci pal fund. The Service Regulation 1959 do not apply to
those who are paid out of other accounts. It applies only to
those who are paid out of "General Account."

In view of the stand taken by the undertaking and also
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in the light of the said provisions of the Act it nust be
hel d that the Service Regul ation 1959 has no application to
the category of officers with whomwe are concerned in these
appeal s.

It was, however, argued for the appellants that the
of fi cer menorandum of the Honme M nistry of the CGovernnment of
India dated 22 Decenber, 1959 could be called into aid for
the purpose of determining the seniority of officers in the

PG NO 640
Undertaki ng. Reference was nade to General Principle 5(i)
with the Explanatory menmorandum thereunder which directs
that where pronotion is made on the basis of selection by
Departnmental Pronmpotion Committee, the seniority of such
pronotes shall be in the order in which they are recommended
for such pronotion by the Commttee. But there is hardly any
substance in this contention too. It is basically faulty.
The office menmorandum proprio vigore does not apply to
enpl oyees of the Undertaking. It could be applied if it
could 'fall wthin the scope of "Rules" as defined in
Regul ation 1959. Since Service Regulation 1959 itself is not
attracted to enpl oyees of the Undertaking it would be futile
to contend that the office nenorandumwould govern their
seniority.

The real question to be considered is what shoul d happen
to the valuable /service rendered by officers in ad hoc
appoi nt nent s? Should it be excluded altogether whil e
determining their seniority. If not, what -should be the
method to be enployed in the absence of any rule or order
providing for any procedure. It was argued that. since the
Conmi ssi on regul arised the services of ~all Executi ve
Engineers with effect froma comobn date i.e. 8 January,
1971, the inter-se seniority in the |ower cadre should be
the proper basis in the higher cadre al so. As otherwi se, it
was urged that a senior in the | ower cadre m ght be junior
in the higher cadre which would be contrary to all concepts
in service jurisprudence. In this context, we were referred
to a large nunber of authorities on either side. Mst of the
authorities involved the question of applicability of the
gquota rule linked up with the seniority of direct recruits
and pronmotes. W are not concerned with that —question. W
may, however, refer to some of the decisions which have some
bearing on the question before us:

In Bal eshwar Dass & Ors. etc. V. State of U P., [1981] 1
SCR 449 at 469 Krishna lyer, J., had this say:

“"If a public servant services for ~a decade ~ wth
distinction in a post known to be not a casual vacancy but a
regul ar post known to be not a casual vacancy but-a regular
post, experinentally or otherw se kept as tenporary under
the time honoured classification, can it be that his /long
officiation turns to ashes like a Dead Sea fruit because of
a label and his counterpart equal in all functional respects
but wth ten years |l ess of service steals a march over him
because his recruitment is to a tenporary vacancy? W cannot
anat hermati ze officiation wunless there are reasonabl e
differentiations and limtations."

PG NO 641
XXXXX XXXXX XXXXX
XXXXX XXXXX

"The normal rule consistent with equity is t hat
of ficiating service, even before confirmation in service has
rel evancy to seniority if eventually no infirmties in the
way of confirmation exists. W see nothing in the schene of
the Rules contrary to that principle. Therefore, the point
fromwhi ch service has to be counted is the comrencenent of
the officiating service of the Assistant Engi neers who m ght
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not have secured permanent appointnents in the begi nning and
in that sense may still be temporary, but who, for all other
pur poses, have been regularised and are fit to be absorbed
i nto pernmanent posts as and when they are vacant."

In A Janardhan v. Union of India, AIR 1983 SC 769 =
1983 2 SCR 936 D. A Desai J., said (At 960):

"It is a well recognised principle of service
jurisprudence that any rule of seniority has to satisfy the
test of equality of opportunity in public service as
enshrined in Article 16. It is an equally well recognised
canon of service jurisprudence that in the absence of any
other wvalid rule for determning inter-se seniority of
nmenbers belonging to the sane service, the rule continuous
officiation or the length of service or the date of entering
in service and continuous uninterrupted service thereafter
woul d be valid and woul d satisfy the tests of Article 16."

In GP. Doval v. Chief Secretary, CGovernment of UP. &
Os., [1985] 1 SCR 70 Desai, J., following Baleshwar Dass
reiterated (at 85-87):

"Now ' if there was no binding rule of seniority it is
wel | -settled t hat | ength of conti nuous of ficiation
prescribes a valid principle of seniority. The question is
from what date the service is to be reckoned? It was urged
that any appointnent of a stop-gap nature or pending the
sel ection by Public Service Conmi ssion cannot be taken into

account for reckoning seniority. In other words, it was
urged that to be in the cadre and to enjoy  place in the

PG NO 642
seniority list, the service rendered in a substantive

capacity can alone be taken into consideration. W find it
difficult to accept this baldand w de subm ssion. Each case
wi || depend upon its facts and circunstances. |f a stop-gap
appointnent is nmade and the appoi ntee appears before the
Public Service Comm ssion when the latter proceeds to sel ect
the candidates and is selected, we see no justification for
ignoring his past service. At any rate, there is no
justification for tw persons selected in the sane nanner
being differently treated. That beconmes crystal clear’ from
the place assigned in the seniority list to petitioner No. 1
in relation to respondent No. 7. In fact if once a person
appointed in a stop-gap arrangenent is confirmed in his post
by proper selection, his past service has to be given credit
and he has to be assigned seniority accordingly unless a
rule to the contrary is made. That has not been done in the
case of all the petitioners. The error is apparent in the
case of petitioner and respondent No. 7. These errors can be
mul tiplied but we consider it unnecessary to do so. In fact
a fair rule of seniority should ordinarily take into account
the past service if the stop-gap arrangenent is foll owed by
confirmation. This view which we are taking is borne out by
the decision of this Court in Bal eshwar Dass and O's. etc.
v. State of U P. and Os. etc.
XXXXX XXXXX XXXXX
XXXXX XXXXX

It is thus well-settled that wher e of ficiating
appointnent is followed by confirmation unless a contrary
rule is shown, the service rendered as of ficiating

appoi ntnent cannot be ignored for reckoning Ilength of
continuous officiation for determining the place in the
seniority list.

Again in G S. Lanba v Union of India, [1985] 3 SCR 431

Desal, J., likewi se commented (at 459-60):
“"In the absence of any other wvalid principle of
seniority it is well established that the conti nuous

officiation in the cadre, grade of service will provide a
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valid principle of seniority. The seniority lists having not
been prepared on this principle are liable to be quashed and
set aside.”

PG NO 643

Counsel for appellants, however, placed strong reliance
on the decision in Ashok Gulati and Ors. v. B.S. Jain and
Os., AR 1987 SC 424 and in particular the follow ng
observations of Sen, J., (at 438):

"That in the absence of any other valid principle of
seniority, the inter-se seniority between direct recruits
and pronotes should as far as possible be determ ned by the
 ength of continuous service whether tenporary or permanent
in a particular grade or post (this should exclude periods
for which an appointnment is held in a purely stop-gap or
fortuitous arrangenent). No doubt, there are certain
observations in the two cases of G P. Doval AIR 1984 SC 1527
and Narender Chadha, AI'R 1986 SC 638 which seens to run
counter to the view we have taken, but these decisions
turned on their own peculiar facts and are therefore clearly
di stingui'shable and they do not lay down any rule of
uni ver sal —application."

W do not consider that this observation is of any
assistance to the appellants in this case. It nmust be read
in the context in which it appears  and against the
background of the facts of that case. It has been said nore
often and we repeat’ here that the judgments of Courts or
observati ons nade thereon are not tobe read as statutes.
They are nmade in ‘the setting of facts obtained in a
particular case. It is no exception in Ashok  Culati case.
There this Court was concerned with the service rendered by
certain officers in a purely stop-gap or fortuitous
arrangenent. In the Public Wrks Departnent of the State of
Haryana, «certain persons were appointed as tenporarily
engi neers (ad hoc) for a period of six nonths. Some of them
were drawn fromthe Enpl oynment Exchange. The appoi ntment was
not nmade in accordance wth the cadre rules of the

department. In the order of appointnment given /'to each
individual it was specified that their appointnment was
purely on ad hoc basis on a fixed salary of Rs. 400 +
al l owances. It was also notified that their services would

be term nabl e without notice. It was further stated that the
service rendered woul d not enure to their benefit under the
cadre rules. Later on, those posts were advertised by the
Public Service Conmission for regular recruitnment. Sone  of
those persons applied and were also selected.  They were
appointed regularly in the cadre. Then they clained that
their antecedent service in the ad hoc appoi ntment shoul d be
taken into consideration for determning their seniority.
This Court said "No." The reason was obvious. The terns of
their ad hoc appointnment did not allow them any  benefit
therefrom It was a stop-gap arrangenent contrary  to the
cadre rul es.
PG NO 644

They were, therefore, not entitled to count that service for
determning the seniority. If it were allowed to them it
woul d have inpaired the rights of persons ranked above them
in the nerit list of the Public Service Comm ssion. It was
in that context, the |learned Judge nmade the aforesaid
observation. It was not intended to be a discordant note
against the normal rule of determining seniority as laid
down in Bal eshwar Dass case. |In fact, the learned judge in a
later decision in GC Gupta v. N K Pandey, [1988] 1 SCC
316 has approved the rule laid down (i) in Bal eshwar Dass v.
State of U.P, (ii) N K Chauhan v. State of Gujarat, [1977]
1 SCR 1037 and (iii) S. B. Patwardhan v. State of
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Maharashtra. [1977] 3 SCR 775. It has been consistently held
in these cases that in the absence of seniority rule, the
continuous officiation in the post should be the guiding
factor for determining the seniority.

In a nore recent decision in Vasant Kumar Jaiswal v.
State of MP., [1987] 4 SCC 450 Sabyasachi Mikherji, J., has
also reiterated the same principle. The | earned Judge said
that in the absence of any statutory rule or executive
menor andum or order for determination of seniority in a
grade, the normal rule would be to deternine the seniority
on the basis of length in service.

Qur attention was drawn to the decision of this Court in
Dr. S.D. Choudhury v. State of Assam [1976] 1 SCC 283 in
support of the contention that the order in which the
Comm ssion regul ari sed the services of the Engineers should
be the basis for determ ning their seniority. In that case
the appellants and respondent-Nos. 4 to 6 were initially
appoi nted as Assistant Professors under Regul ation 3(e) of
the Assam Public Service Comission Regulations on an
officiating” basis. It was obligatory, in terns of that
Regul ation to consult the Service Conm ssion, as soon as
possi bl e. Their services were eventually regularised by the
Servi ce Commi ssion in-one batch and their inter-se seniority
list was fixed on the reconmendati ons of the Conm ssion. The
Conmi ssion recommended that it should be fixed as per the
instructions of the CGovernnent under  notification dated
February 5, 1964. That notification provided anong others
that if the appointments of a nunber of  persons are
regularised in one batch then the inter-se seniority of
those persons shoul d be according to the merit list of the
Servi ce Comm ssion. Even . if the Service Comm ssion does not
give any nerit list the appointing authority should " request
the Service Commission to indicate the order of preference
of those persons. Accordingly, theinter-se seniority of the
persons were fixed after consulting the Commi ssion and in
accordance w th the rankings assigned to themin the nmerit

PG NO 645
list of the Commission. The High Court said ‘that the
seniority list was correctly prepared. This Court disni ssed

the appeal against the judgment of the High Court. “In the
course of the judgments, this Court observed (at p. 285):
"5. It is not in dispute that the —appellants  and

respondents Nos. 4, 5 and 6 were initially appointed
Assi st ant Pr of essors under Regul ation 3(e) of t he
Regul ations, on an officiating basis to avoid delay, and it
was obligatory, in terms of that regulation, to consult the
Service Comm ssion as soon as possible. The appointments
were thus defeasible, and could not give rise to any |ega
right in favour of the parties. It is therefore futile to
cont end that as the appellants joined as Assi st ant
Professors on an earlier date, they were entitled -to rank
senior to respondents Nos. 4, 5 and 6 irrespective of the
result of the final recruitnent through the Servi ce
Conmi ssion. "

This Court could not have taken into consideration the
officiating service of the persons therein in view of the
CGover nirent notification dated February 5, 1964 which
specifically provided the principles for deternmning the
seniority of persons whose services were regul arised by the
Service Comm ssion. Since all of themwere regularised in
one batch after reference to the Service Commission their
inter-se seniority had to be determ ned according to the
nerit list of the Conmi ssion. The decision as to seniority
in that case, therefore, rested on the specific notification
of the Government.
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We nmay al so nention that in regard to officers of Delh
Muni ci pal Corporation where there was ad hoc appointnents
foll owed by regul arisation of service, the Delhi H gh Court
has taken a consistent view that such persons should get
their service in the ad hoc appointment for determning
seniority in the absence of any specific rule to the
contrary. (See Municipal Corporation of Delhi v. KK
Bhatta, AIR 1986 (LAB) |.C 1489 at 1492.

So much as regards to general principle governing
seniority in service jurisprudence. There is, however, one
other inmportant and fundamental principle which should not
be forgotten in any case. The principle of counting service
in favour one should not be violative of equality of
opportunity enshrined in_ Article 14 and 16 of t he
Constitution. If ad hoc appointnent or tenporary appoi ntment
is made wthout considering the claims of seniors in the
cadre, the service rendered in such appointment should not
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be counted for seniority in the cadre. The length of service
in ad hoc appoi ntnent or stop-gap arrangenment nade in the
exi genci es _of service wi thout considering the clains of al
the eligible and suitable persons in the cadre ought not be
reckoned for the purpose of determning the seniority in the
promoti onal cadre. To give the benefit of such service to a
favoured few would be contrary to the equal ity of
opportunity enshrined in Article 14 and 16 of t he
Constitution. But if the clains of all eligible candidates
were considered at ‘the time of ad hoc appointnents and such
appoi nt nent s conti nued uninterruptedly till t he
regul arisation of services by the Departnental  Pronotion
Committee or the Public Service Commission there is no
reason to exclude such service for det'er m ni ng t he
seniority. O course, if any statutory rule or executive
order provides to the contrary, the ruleor order will have
supremacy. In the absence of ‘any rule or order the | ength of
service should be the basis to determne the seniority .

This takes us to the last contention urged /for the
appel l ants in Appeal No. 528/1986. The | earned counsel tried
to i nmpeach the nmethod by which the ad hoc appointnments were
made and in particular the ad hoc —appointnment of R K
Kashyap- respondent No. 3. It was urged that on the date on
whi ch  he was posted as Executive Engineer he did not -have
the required experience of five years in the Undertaking. It
was nmade good by taking into consideration his past service
in other establishnent before he joined the Undertaking. The
Undert aking then had no cadre rules of its own providing for
such requirements. It was, therefore, argued that it was
wong on the part of the Undertakings to have counted. his
past service before he joined the Undertaking to nmake / good
the deficiency in his service. It is true that on the date
on which respondent 3, and sone others were “initially
consi der ed and appointed as Executive Engineers, the
Undertaking had no cadre rules of its own. It however,
followed the cadre rules of the general wng of the
Corporation. That cadre rules provided for counting such
past service. In our judgnent, there was nothing wong in
followi ng that cadre rul es pendi ng approval of its own cadre
rules. Those cadre rules were uniformy applied to all the
then available candidates for considering themfor ad hoc
appoi ntnent. The Undertaki ng made no discrimnation. There
is indeed no dispute on this aspect. Before the High Court,
it was a commpn case of parties that ad hoc appoi ntmrent was
necessary pending finalisation of the <cadre rules and
approval by the Conmission. It was also a conmon case of
parties that for the purpose of making ad hoc arrangenents,
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the suitability of all the eligible officers was consi dered.
Moreover, the Undertaking was repeatedly requesting the
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Conmission to regularise the appointnments by convening
neeting of the Departnental Pronotion Committee. It is,

therefore, not proper to find fault wth those ad hoc
appoi ntnents at this stage.

From the foregoing discussions and in the light of the
decisions to which we have called attention, we have no
hesitation in holding that the concl usion reached by |earned
judges of the Division Bench of the Delhi Hgh Court is
correct and does not call for any interference.

In the result, these appeals fail and are di sm ssed, but
no order as to costs.

R P.D. Appeal s
di sm ssed




