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CASE NO. :
Appeal (crl.) 283 of 2007

PETI TI ONER
RASHI DA KAMALUDDI N SYED & ANR

RESPONDENT:
SHAI KH SAHEBLAL MARDAN ( DEAD) THROUGH LRs. & Anr

DATE OF JUDGVENT: 02/03/2007

BENCH
C. K. THAKKER & LOKESHWAR SI NGH PANT

JUDGVENT:
JUDGMENT
(arising out of S.L.P. (Crimnal) No. 474 of 2006)

C. K. THAKKER, J.

Leave granted.

The present appeal is filed by the appellants-
original accused against the order passed by the Judicia
Magi strate, First Cass (Court No. 7), Pune on August 25,
2004, confirned by 5th Additional Sessions Judge, Pune
on July 1, 2005 and also confirned by the Hi gh Court of
Bonbay on Decenber 15, 2005.

To understand the controversy rai sed i nthe appeal
rel evant facts may be stated in brief.

One Shai kh Sahebl al Mardan (hereinafter referred
to as 'the conplainant’) was resident of Pune. Appellant-
accused No. 1 \026 Snt. Rashida Kamal uddin Syed is his
daught er, and appel |l ant accused- No. 2 Kamal uddi n K
Syed i s husband of accused No. 1 and son-in-law of the
conplainant. It was the case of the conplainant that he
was the owner of a bungal ow which he sold in My, 1992
t hrough accused No. 2 and deposited the anount of
consi deration in Bank. The accused No. 2 dishonestly
represented to the conpl ai nant that he was having sone
proposals of land for sale and he would get it at a
cheaper rate if the conplainant was interested in such
investnment. It would earn nore profit to the
conpl ai nant and he woul d al so get exenption from
paynment of capital gains. But the conplai nant wanted
to go on Haj (Saudi Arabia) for a nonth on June 1, 1992.
The accused No. 2 again dishonestly represented to the
conpl ai nant that he could very well go to tour and the
accused No. 2 would invest the noney in suitable and
beneficial proposals. Relying on such di shonest
representati ons by accused No. 2, the conpl ai nant gave
himfive bl ank signed cheques as al so withdrawal slips
so as to enable appellant No. 2 to invest anbunt in
purchase of property and to pay such anount to
vendors. |t was the case of the conplai nant that when
he returned fromHaj, he found that an amount of Rs.

5, 15,000/ - had al ready been wi thdrawn by appel |l ant No.
2 but no property was purchased in the nane of the
conplainant. On further inquiry, he found that accused
Nos. 1 and 2 had joi ned hands and their conmon
intention was to grab noney of the conplainant. He

made inquiry to appellant No. 2 but the latter gave
evasive reply. Moreover, the accused purchased an open
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plot in the joint name of accused No. 1 and conpl ai nant
for Rs.2,70,000/-. Accused No. 1 also sent a notice
through her advocate stating therein that the plot was
purchased by her with her own noney. She also filed a
fal se conplaint on August 28, 1992 agai nst the
conpl ai nant and his sons for offences punishabl e under
Sections 384, 511, 504, 506 read with 34 of Indian Pena
Code (IPC) alleging crimnal intimdation and extortion
The conpl ai nant was thus convi nced that his daughter
and son-in-law (accused Nos. 1 and 2) had cheated him
and committed crimnal breach of trust. He, therefore,
filed Crimnal Conplaint No. 605 of 1993 in the Court of
Judicial Magistrate, First Cass (A C. Court), Pune on
March 15, 1993 for of fences punishabl e under Sections
406 and 420 read with 34 IPC.. The Judicial Magistrate,
First Cass after recordi ng statenent of conplai nant
i ssued process under Section 204 of Code of Crimna
Procedure, 1974 (hereinafter referred to as "the Code").
During the pendency of the proceedings, however,
conpl ai nantdi ed in Novenber, 1996.

Three sons of deceased-conplainant [(i) Shaikh
Shai uddin, (ii) Shai kh Nuruddin; and (iii) Shaikh
N zanuddi n] nade an application (Ex. 21) on January
17, 1997 for permtting themto continue prosecution
agai nst the accused persons. The |earned Magi strate by
an order below Ex. 21 dated May 23, 1999 granted the
application relying upon a decision of this Court in
Ashwi n Nanubhai Wyas 'v. State of Mharashtra, 1967 (1)
SCR 807 : AIR 1967 SC 983 and al l'owed Shai kh
Sahabuddi n \ 026 respondent No. 1 -herein to continue the
prosecution agai nst the accused persons. |t appears that
the said order had not been chal |l enged by the accused
and it had attained finality. Nanme of respondent No. 1
was accordingly, entered on May 14, 2000. Prosecution
wi t nesses were al so exam ned thereafter. On March 3,
2004, witten argunments were submtted by the
appel | ant s-accused praying for their discharge.

On August 4, 2004, an application was nmade by
t he appel | ant s-accused under Section 239 of the Code
for their discharge (Ex.1) contending that no case was
made out against them The said application, however,
was rejected by the Trial Court on August 25, 2004
hol ding that there was a prinma facie case agai nst the
accused. Being aggrieved by the said order, the accused
preferred revision which was al so di sni ssed by the
Sessi ons Court observing that there was a prim facie
case agai nst the accused for offences punishabl e under
Sections 406, 420 read with 34 IPC. A Wit Petition
against the said order net with the sane fate, which has
been chal l enged in the present appeal

On February 6, 2006, when the natter was placed
for admi ssion hearing, the follow ng order was passed by
this Court;

"l ssue notice returnable within four
weeks confined to the question whether the
l egal heirs could have continued with the
conplaint."

Thereafter, on Decenmber 4, 2006, the matter was
ordered to be placed for final disposal on a non-
nm scel | aneous day in February, 2007. That is how the
matter has been pl aced before us.

Readi ng of the order dated February 6, 2006,
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extracted herei nabove clearly shows that notice was
confined to the question whether the legal heirs could
have continued with the conplaint.

The | earned counsel for the appellants subnmitted
that on the death of conplai nant on Novenber 19, 1996,
the proceedings cane to be abated. In the
ci rcunst ances, the Court should not have granted
prayer of the respondent No. 1 permitting himto
continue the prosecution. Such an order is illegal and
unlawful . He also subrmitted that the application filed by
the accused under Section 239 read with Section 245 of
the Code ought to have been all owed and they ought to
have been di scharged. Unfortunately, however, the
Court committed an error and the application was
rejected. The said order was confirned by the revisiona
Court as well as by the High Court and all the orders,
therefore, deserve to be set aside.

Lear ned counsel for the respondents, on the other
hand, supported the order submtting that an order
permtting the first respondent-son to continue
prosecution could not be said to be illegal or contrary to
law. Since the action was in-accordance with law, no
fault can be found against it and the appeal deserves to
be dism ssed. It was further submtted by the | earned
counsel for the first respondent that an application was
made by sons of deceased Shai kh Sahebl al” i n January,
1997 which was allowed by the Trial Court in My, 1997
and the first respondent was permitted to continue the
case agai nst the accused. The said order was nhever
chal | enged by the accused and it has becone final. The
nane of the first respondent was entered in May, 2000
and even thereafter nothing was done by the appellants.
Wtnesses were then exani ned and an application for
di scharge was made as late as in August, 2004 which
was rightly rejected. Since the application filed by sons
of deceased Shai kh Saheblal was allowed in My, 1997,
there is gross delay and | aches on the part of the
appel l ants in approaching the Court. Even on that
ground, rejection of application of the appellants could
not be said to be inproper. It was further stated that in
application for discharge what was contended by the
accused was that no prima facie case had been nade out
agai nst them for offences puni shabl e under Sections 406
and 420 read with 34 IPC. Al the Courts held that prina
faci e case had been made out. No grievance was nade
agai nst permitting sons to continue the prosecution nor
anyt hi ng was stated regardi ng death of origina
conpl ai nant and the appel l ants cannot now be all owed
to rai se such contention. On all these grounds, a prayer
was nmade to dism ss the appeal

In our opinion, the orders passed by the courts
bel ow cannot be said to be illegal, unlawful or contrary
tolaw. It is submitted by the | earned counsel for the
appel l ants that the Trial Court was wong in relying
upon Ashwi n Nanubhai. In peculiar facts and
ci rcunst ances of the case and keeping in viewthe
schene and rel evant provisions of the Code of Crinina
Procedure, 1898 ('old Code’), this Court granted such
perm ssion, but the ratio laid down in that case would
not apply to the case on hand. In Ashwi n Nanubhai, a
conplaint was filed under Section 198 of the old Code by
one Kusum for of fences puni shabl e under Sections 417,
493 and 496 of IPC. It was the case of Kusumthat Vyas
went through a shammarriage with her, before a person
who posed as an Oficer fromthe office of the Registrar
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for Marriages. Subsequently, however, he abandoned her
and married another. On being questioned, Was told

her that he had never married her. According to Kusum
she becanme pregnant as a result of cohabitation, but in
vi ew of her serious ailnment, Vas took her to a clinic
wher e under nedi cal advice and on certificate granted by
VWas, an abortion was carried out. She, therefore, filed a
conpl ai nt on Novenber 1, 1963. Cogni zance was taken

by the Court. During the pendency of the case, however,
on Novenber 29, 1963, Kusum died of a heart-attack

Her nmother, therefore, applied to the Court for
substitution as a fit and proper conplainant in the case.
She wanted to continue crimnal prosecution. The
application was strongly objected to by Was contending
that the trial of offences under Sections 493 and 496 | PC
was governed by Section 198 of the Code and on

Kusum s death, the conplaint should be treated as

abat ed.” The Presidency Magi strate, however, turned

down the objection and decided to proceed with the case
with Kusumis nother as the conplainant. Revision filed
by VWas was dim ssed by the Hi gh Court of Bonbay.

Aggri eved accused approached this Court.

Consi dering the schene of the Code (old Code) in
the light of allegations levelled against the accused, this
Court held that proceedings initiated by Kusum could be
continued at the instance of her nother.

The Court stated;

"The Code of Criminal Procedure
provides only for the death of an accused or
an appel |l ant but does not expressly provide
for the death of a conplaint. The Code al so
does not provide for the abatenent of
inquiries and trials although it provides for
the abatement of appeals on the death
of the accused, in respect of appeal s under
Sections 411A(2) and 417 and on the
death of an appellant in all appeals except an
appeal from a sentence of fine. Therefore,
what happens on the death of a conplai nant
in a case started on a conplaint has to be
inferred generally fromthe provisions of
the Code".

Dealing with Section 198 of the old Code, this
Court said; "The conplaint of Kusumwas filed to renove
the bar contained in this section although for the offence
under s. 417 no such bar existed. The offences under ss.
493 (a man by deceit causing a worman not |awfully
married to himto believe that she is lawmfully narried to
himand to cohabit with himin that belief) and 496 (a
person with fraudul ent intention going through the
cerenony of being married, knowi ng that he is not
thereby lawfully married) are non-cogni zabl e, not
conpoundabl e and exclusively triable by Court of
Session. They are serious offences, being punishable
with inprisonnent extending to 10 and 7 years
respectively. The Presidency Magistrate, was not trying
the case but only inquiring into it with a viewto its
conmittal to the Court of Session if the facts justified a
conmmittal. During this inquiry Kusumdied. W have to
determ ne what is the effect of the death of a
conpl ai nant on an inquiry under Chapter XVIII in
respect of offences requiring a conplaint by the person
aggrieved, after the conplaint has been filed".

It was further stated; "M. Keshwani for Was, in
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support of the abatement of the case, relied upon the

anal ogy of s. 431 under which appeal s abate and ss. 247

and 259 under which on the conpl ai nant remaini ng

absent, the court can acquit or discharge the accused.

These anal ogi es do not avail him because they provide

for special situations. Inquiries and trials before the

court are of several kinds. Section 247 occurs in

Chapter XX which deals with the trial of summons cases

by a Magistrate and s. 259 in Chapter XXl which deals

with trial of warrant cases before Magistrates. Under the

former, if sumons is issued on a conplaint and the

conpl ai nant on any day remai ns absent fromthe court,

unless it decides to proceed with the trial, nmust acquit

the accused. This can only happen in the trial of cases,

whi ch are puni shabl e with inmprisonment of |ess than

one year. This not being the trial of a sunmons case but

a conmttal inquiry, s. 247 neither applies nor can it

furnish any valid analogy. Simlarly, s. 259, which

occurs ' in the Chapter on the trial of warrant cases, that

is to say, cases triable by a Magi strate and puni shabl e

wi th inprisonnent exceedi ng one year can furnish no

anal ogy. Under s. 259, if the offence being tried as a

warrant case i s conpoundable or is not cognizable the

Magi strate may di scharge the accused before the charge

is framed if the conplainant renmai ns absent. Once

again this section cannot apply because the Presidency

Magi strate was not trying the case under Chapter XXI".
The Court proceeded to state;

"This case was bei ng heard under Chapt er

XVIT1 which divides conmttal cases into two

cl asses (a) those comenced on a police

report and (b) other cases. The first kind is

tried under the procedure laid down in s.

207A. Wth that procedure we are not

concerned. The other cases are tried

under the procedure as laid down inthe other

provi sions of Chapter XVIII. Section 208 of

this Chapter provides that in any proceedi ng

instituted otherwi se than on police report the

Magi strate shall ’'when the accused appears or

is brought before him proceed to hear the

conpl ainant (if any) and take in nanner

herei nafter provided all such evidence as may

be produced in support of the prosecution or

on behal f of the accused, or as may be called

for by the Magistrate.’” The Magi strate then

hears evidence for the prosecution unless he

makes an order of commitment and after

recordi ng the evidence and exam ning the

accused (if necessary) frames a charge. He

may, after hearing further evidence, which the

accused may wi sh to produce (unless for

reasons to be recorded, the Mgistrate deens

it unnecessary to do so) either discharge the

accused cancelling the charge or comit him

to stand his trial before the Court of Session

There is no provision about the acquittal or

di scharge of the accused on the failure

of the conplainant to attend the court. This is

not an omi ssion but a deliberate departure

fromthe Chapters on the trial of sumons

and warrant cases. In such trials, on the

absence of the conplainant, the accused is

either acquitted or discharged. The intention

appears to be that the Magistrate should
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proceed with the inquiry because had it not
been so intended, the Code would have said
what woul d happen i f the conpl ai nant
remai ns absent".

The Court al so considered the provisions of Section
495 of the Code (simlar to Section 302 of the present
Code) and observed that though Presidency Magistrate
used the word 'substitute’, it was in effect continuation
of prosecution by the nother. The power was
undoubt edl y possessed by Presidency Mgistrate under
Section 495 of the Code and the Court was enpowered
to authorize conduct of prosecution by any person. The
Court stated;

"\ 005. The words ' any person’ woul d
i ndubi tably include the nother of the
conpl ai nant in a case such as this. Section
198 itself contenplates that a conplaint may
be made by a person-other than the person
aggrieved and there seens tous no valid
reason why in-such a serious case we should
hold that the death of the conpl ai nant puts
an end to the prosecution".

The | earned counsel for the appellants submtted
that the ratio laid down in Ashwi n Nanubhai woul d not
apply inasmuch as in that case the Court was concerned
wi th of fences puni shabl e under Sections 493 and 496 of
IPC. They were then triable by a Court of Session. In
the instant case, we are concerned with the case
puni shabl e under Sections 406 and 420 of I'PC, triable
by a Magistrate of First Cdass. It was also stated that the
Court had observed that the offences puni shabl e under
Sections 493 and 496 were serious being punishable
with inprisonnent which nmay extend to ten and seven
years respectively.

I n our opinion, the subm ssion has no force and
cannot be accepted. Wat was considered by this Court
i n Ashwi n Nanubhai was whet her prosecution coul d be
continued by any person other than the conpl ainant in
vi ew of bar of taking of cognizance under Section 198 of
the Code. Considering the scheme and Sections 198 and
495 of the Code, this Court held that such pernission
could be granted and a person other than the
conpl ai nant coul d be allowed to prosecute the
conplainant. In the instance case, there is no such bar
Mor eover, necessary perm ssion was granted in the year
1997 and we find no infirmty therein. So far as offences
under Sections 406 and 420 are concerned, they are al so
serious in nature and are puni shable with inprisonnent
for three years and seven years respectively.

Qur attention has al so been invited by the |earned
counsel for the respondents to a recent case in Jimy
Jahangir Madan v. Bolly Cariyapa H ndley (dead) by Lrs.,
(2004) 12 SCC 509 : JT 2004 (9) SC 558. In Jimy
Jahangir, a conplaint was filed by one B agai nst the
accused under Section 138 of the Negotiabl e
I nstruments Act in which cognizance had been taken
During trial, however, the conplainant died |eaving
behi nd her son and daughter who executed Cenera
Power of Attorney in favour of two persons. The Power-
of -Attorney holders filed applications under Section 302
of the Code pernitting themto continue the prosecution
The prayer was contested, but the Mgistrate allowed the
application granting perm ssion to continue prosecution.
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The High Court confirmed the order of the Trial Court
whi ch was chal | enged by the accused in this Court.

Though this Court all owed the appeal hol ding that
the courts below were not justified in granting such
perm ssion since it was made by the Power of Attorney, it
was held that a person other than a conpl ai nant coul d
continue prosecution. The Court, therefore, while
setting aside the orders granted liberty to the heirs of the
conplainant to file fresh application under Section 302
of the Code.

Section 302 of the present Code reads thus;

302. Perm ssion to conduct prosecution.\027
(1) Any Magistrate inquiring into or trying a case
may permt the prosecution to be conducted by
any person bel ow the rank of | nspector; but no
person, other than the Advocate-CGeneral or
Covernment Advocate or a Public Prosecutor or
Assi st ant Publi ¢ Prosecutor, shall be entitled to do
so wi thout such perm ssion;

Provided that no police officer shall be
permtted to conduct the prosecution if he has
taken part in the investigation into the offence
with respect to which the accused i s being
pr osecut ed.

(2) Any person conducting the prosecution
may do so personal lly or by a pl eader

The Court al so considered Ashwi n Nanubhai  and
observed
"The question as to whether heirs of the
conpl ai nant can be allowed to file an
application under Section 302 of the Code to
continue the prosecution is no | onger res
integra as the same has been concluded by a
decision of this Court in the case of Ashw n
Nanubhai Was v. State of Mharashtra and
Anr., (1967) 1 SCR 807 in which case the
Court was dealing with a case under Section
495 of the Code of Crimnal Procedure, 1898,
which is corresponding to Section 302 of the
Code. In that case, it was laid down that upon
the death of the conpl ai nant, under the
provi sions of Section 495 of the said Code,
not her of the conpl ai nant could be allowed to
continue the prosecution. It was further laid
down that she could nake the application
ei ther herself or through a pleader”.

Ref erence was al so nade to Bal asaheb K
Thackeray & Anr. v. Venkat @ Babru & Another, (2006) 5
SCC 530 : JT 2006 (7) SC 44, to which one of us (C K
Thakker, J.) was a party. |In that case, V filed a
conpl ai nt agai nst the accused in the Court of Judicia
Magi strate, First Cass for comm ssion of offence
puni shabl e under Section 500 read with 34 |PC. The
conpl ai nant, however, died in 2005 during the pendency
of the proceedings in this Court. The accused, therefore,
made an application under Section 256 of the Code for
di smi ssal of the conplaint on the ground of death of
conpl ainant. Legal heirs of the conplainant submtted
that they would nake an application before the Tria
Court where the case was pending as the accused had
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approached this Court against an interimorder and the
proceedi ngs were pending in the Trial Court.

This Court considered the provisions of Section 495
of the old Code and Section 302 of the present Code as
al so Ashwi n Nanubhai and Ji mry Jahangir and observed
that since the proceedi ngs were pending before the Tria
Court, it was not necessary to express any opinion one
way or the other. It was observed that if any perni ssion
woul d be sought to continue prosecution by the |ega
heirs of the deceased, the Court would consider the
same in its proper perspective and take an appropriate
deci sion in accordance with | aw

Fromthe above case law, in our opinion, it is clear
that on the death of Shai kh Saheblal, the case did not

abate. It was, therefore, open to the sons of conpl ai nant
to apply for continuation of proceedi ngs agai nst accused
persons. By granting such prayer, no illegality has been

conmitted by the courts.

There is an additional reason as to why the order
shoul d not be interfered with at this stage. As we have
al ready noted, the conplainant died in Novenber, 1996.
| mredi ately thereafter, sons applied for inpleadnent
all owi ng themto continue prosecution against the
accused persons by the application dated January 17,
1997. The said application was all owed and perm ssion
was granted by an order dated May 23, 1997.  The said
order was never chall enged by the appellants and it had

becorme final. Name of the first respondent was entered
on May 14, 2000. Thereafter w tnesses were al so
examned. |In so far as application dated August 4, 2004

of the accused is concerned, it was under Section 239 of
the Code which provides for discharge of accused. The
only ground put forward by the accused was that no
prima facie case had been nade out against them In
the light of above facts also, in our opinion, this is not a
fit case to exercise discretionary power under Article 136
of the Constitution.

Finally, the contention that a civil suit i's filed by
the conpl ai nant and i s pendi ng has al so not inpressed
us. If a civil suit is pending, an appropriate order wll
be passed by the competent Court. That, however, does
not mean that if the accused have conmtted any
of fence, jurisdiction of crimnal court would be ousted.
Both the proceedi ngs are separate, independent and one
cannot abate or defeat the other

For the foregoing reasons, we are of the view that
the courts below were right in permtting respondent
No.1 to continue the prosecution by proceeding with the
conplaint filed by Shai kh Saheblal. |In taking such
deci sion, the courts had not conmitted any error of |aw
whi ch deserves interference by this Court under Article
136 of the Constitution.

The appeal is, accordingly, dismssed.




