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PETI TI ONER
TALLURRI VENKAI AH NAI DU, & ANR

Vs.

RESPONDENT:
PUBLI C PROSECUTOR, H GH COURT COF A. P.

DATE OF JUDGVENT: 21/ 08/ 1996

BENCH
FAI ZAN UDDI N (J)
BENCH

FAI ZAN UDDI N (J)
VENKATASWAM K.~ (J)

Cl TATI ON
1996 SCALE (6)163

ACT:

HEADNOTE:

JUDGVENT:
WI T H
CRI M NAL APPEAL NO. 741 OF 1983
Shri S. Srihari Naidu
V.
State of Andhra Pradesh
ORDER

In Sessions Case No. 8 of 1980, the three appellants
were variously charged and tried(along with three other co-
accused and the |l earned Additional Sessions Judge, Nellore
Division, Nellore by a judgnent dated 24th May, 1980
convicted S. Srihari Naidu, the appellant No. 1 as well as
R Ramasubha Reddy and Ganapam Chella Reddy, the accused
Nos. 5 and 6 respectively under Section 120-B read wth
Section 302 of the Penal Code. A/C has al so been convicted
under Section 302/109 IPC as well as under Section A of the
Expl osi ve Substance Act, 1008. Al the three were sentenced
to undergo life inprisonment on each <count; ~but al
sentences were directed to run concurrently. The trial Court
acquitted A-2, A-3 and A-5 and A-8 were also acquitted of
sone the charges that were framed against. them  The
convi cted accused, nanely, A-1l, A Cand A-Gpreferred an
appeal in the Hgh Court. The State of Andhra Pradesh al so
preferred an appeal against the acquittal of A-2 to A-4 as
wel | as against A-1 and A-5 who was acquitted of some of the
other offenses. The H gh Court held that charge under
Section of 120-B read with Section 302 |PC was nhot
est abl i shed agai nst any of the accused persons and therefore
set aside the conviction wunder Section 120-B/302 |PC But
the Hgh Court also allowed the appeal of A-5 and A-6 and
set aside their conviction and sentence on all counts. But
H gh Court found the appellant herein A-1 guilty of the
of fenses under Section 147 |IPC and after setting aside
acquittal of A-2 and A-3 nanely, T. Venkai ah Naidu and S.
Mal | i karjuna Naidu respectively, they were found guilty
under Section 149 IPC. The High Court also held A-2 guilty
for the offence under Section 302/140 IPC. A-2 and A-8 are
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further held guilty under Section 9 of Explosive Substances
Act, 1908 and convicted themaccordingly and all the three
were sentenced to undergo life inprisonnent. The conviction
of A1 and A-3 under Section 8 of the Expl osive Substances
Act was also mmintained but no separate sentence has been
awarded on that count. A-1 has filed Cr. A No. 741/83
against his aforesaid conviction and A-2 and A-3 have filed
Crl. A No. 425/83 against the conmon judgnent. W are
infornmed at the very outset by the | earned counsel for the
appel l ants that A-1, nanely S. Srihari Naidu died during the
pendency of this appeal on 2nd August, 1992 and therefore,
Crl. A No. 741/83 abates.

According to the prosecution, the incident occurred on
21st May, 1979 between 8-830 PM when the deceased Parl i anent
Remanareddi, a resident of village Bitragunta-Bengol e, had
cl osed his shop. The deceased was running a fancy shop and
wi ne shop in bagole village. ~He was also a nenber of
Panchayat. A-1 to A-4 are also residents of the same village
where A-1 was having a cloth shop adjacent to that of the
fancy shop ~of the deceased. A-1 was al so a Sarpanch of the
Village and there were political “rivalries between the
deceased and A-1, A-2 is the son-in-lawof A-1 and A-3 is
nephew of A-1. According to  the prosecution, prior to the
occurrence in question, there were certain incidents on
account of which certain crimnal case was pendi ng agai nst
the deceased due to which there was enmity between them
This apart, the A-1 was indulging incotton market ganbling
and the deceased nade conplaints to  the police and the
Police began to keep watch on the activities of A-1 and
hence A-1 was havi ng grudge against the deceased. It is said
that since A-1 to A-8 entertained grudge -against the
deceased, they issued threats to his life. On the date and
time of the occurrence, the brothers (P.W2) of the deceased
had cl osed the shop while the deceased was standing in front
of his shop along wth his clerk. At that point of ting,
P.Ws 5, 8 and 9 arrived there. The deceased was talking to
them and when they proceeded, P.WG arrived there and when
they were busy in talking, A-1 to A-3 along with three other
persons energed frombehind a lorry standing there 'and on
the instigation of A1, A2, and A-3 hurled bonmbs at the
deceased. The bonb hurled by A-2 hit the deceased on his
back and exploded. The hurled by A-3 fell near deceased and
expl oded. The deceased fell down and di ed i nstantaneously.

The further prosecution case is that Vijaysena Reddy,
P.WI., the younger brother of the deceased opened the shop
dictated a report to his another brother Valmati Parandham
Reddy, P.W2, and took it to the police Station
Bi trangunta, where he |odged a witten report (Exh. P-2) at
about 10.30 PMon Inspector, P.W 23. The police |nspector,
P.W20 recorded the statements of some of the witnesses
during the night and statenent of others were recorded next
norni ng. An inquest P-25 was prepared between 7 to 9 A M
next day. Dr. M Venkataratnanma, P.W 1G performed an
autopsy on the dead body of the deceased, who as per his
post nortem report, Exh. P-6, found a single injury onthe
person of the deceased which is a follows :
<SLS>
"“A quadrangul ar, lacerated, burnt injury in between both the
scapul ar regi on, neasuring about "9 to 10 in length, in al
sides. The depth of the wound is about 3" in the mddle upto
the spinal colum, the depth of wound is about 4" to 5",
upto the lungs and heart. Both the lungs and posterior
surface of the heart, in its lower portion are charred. The
is charred, at its | ower portion of nuscles extends upto the
m ddl e of the back, that is 10th thoracic Vertebrae. The
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posterior portions of the Vertebrae from 1st to 10th are
br oken and burnt, exposing the spinal columm. Spinal cord is
al so danaged. Ribs from 2nd to 8th on either side were
broken and charred. Al the nuscles are charred in the
m ddl e of the wound, and deeply cancerated, peripherally.
The surrounding skin is blackish. about 2" to 3" all round
t he wound".

<SLE>

In the opinion of the doctor, the deceased died to
shock and
massi ve destruction of the tissues and the spinal cord as
result of burn injury. In the opinion of the doctor, death
could be instantaneous as the injury was sufficient in the
ordinary course of nature of cause death.

At the trial, the appellants and the acquitted accused
pl eaded false inplication due to enmity. However, the
| earned trial Judge, convicted. A-1, A-5 and A-6, as said
earlier, which findings have been reversed by H gh Court so
far as' A-2, A-3, A5 and A-Gare concerned. The H gh Court
acquitted A4 to A-G but convicted the three appellants, as
sai d above, against which these two appeals have been
di rect ed.

The subm ssion of the l'earned counsel for the appell ant
is that FIR Exh. P-2, was prepared after due deliberations
and nmade after a long delay. It was submtted that prior to
the report, Ex. P-2,, made by intimated the incident to the
police by a witten report Ex. D-17. He, therefore subnitted
that Ex.P-2 cannot be regarded as the First [Information
Report. He submtted that in the FIR the presence of other
wi t nesses has been nentioned but the presence of PPWG is
conspi cuously mssing, who is said to be the star wtness
of the prosecution. He also subnmtted that P.WG cannot be
accepted as eye-witness that for the reason that though he
said to be talking to the deceased and hence his presence
at the place of occurrence is rul ed out. Secondly, since
his statement was recorded at about 9 AM the next norning,
after a long delay, it raises a serious doubt about the
presence of P.WG at the place of occurrence. It has al so
been submtted that the conduct of P.WG is such that it is
difficult to place reliance on his testinony. As regards
the evidence of P.W4 and P. W10, |earned counsel -urged that
no rel evance can placed on them because P.W4 is the uncle
and P. W10 had worked under the deceased and thus both were
interested witnesses.

We have critically examned the evidence on record
through the assistance of the learned counsel for the
parties and also perused the judgments of the two courts
below. It is true that it appears that the report ex.P-2
| odged by P.WI. was prepared after deliberations.’ The
i nci dent had occurred between 8 to 8.30 P.M while this
report was dictated by P.WI in the shop and | odged at about
10.30 P.M after two hours though the police station is
situated close-by at a distance less than one mle. In the
case diary statenent of P.WG who is the star w tness of
the prosecution, the presence of P.W 1 and 2 at the place
of occurrence has not been nentioned. It is just possible
t hat two brothers of deceased, P.W 1 and 2 arrived |ater
at the place of scene after getting information of the
occurrence which resulted into late reporting to the police.
The presence of P.W 1 and 2, therefore, becomes highly
doubtful at the place and tine of occurrence.

The questi on, therefore, arises whether there is
convi ncing evidence and material on record to sustain the
conviction of the appellants even if the evidence of P.W 1
and 2 is ignored. W have exam ned the evidence of P.W. 4,
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5, 6, 8, 9 and 10. P.W4, as said earlier, is the paterna

uncle of the deceased who is also having a shop in the sane
vicinity where the incident had occurred and therefore his
presence at the place of occurrence cannot be doubted. He
categorically stated that after closing his shop at about 8
PMhe went to the centre and saw the deceased talking to
P.WG in front of his shop and it was at that point of tine
that A-1, A-2 and A-3 along with two others were seen going
towards the lorry standi ng near the shop of the deceased. He
further deposed that A-1 to A-9 and three other accused went
behi nd the deceased and A-1 exhorted to hurl bonbs at which
A-2 and A-3 hurled the bonbs at the deceased. The bonb
hurled by A-2 hit the deceased at his back and the bonb
hurled by A-3 fell near him and exploded. Simlar is the
evi dence of P.WG who  deposed that he was working as
steam nman in the Loop-shed Bitrangunta and was going to his
duty and had reached the place of occurrence where he saw
the deceased talking to P.Ws 5 8 and 9 when they
proceeded ahead, the deceased accosted him and started
talking.to him 1t was shortly thereafter that A-1 to A3
along with three other persons enmerged frombehind the lorry
and on the instigation of A1, A2 threw a bonb which hit
the deceased on his back and A-8 also threw a bonb which hit
the deceased which fell near the deceased and expl oded. The
statenent of A-4 i's thus corroborated by the evidence of an
i ndependent witness /P.WG The note of caution sounded for
accepting the evidence of a relative wtness is that it
shoul d be subjected to careful and close scrutiny and if
such a witness stood the test of careful and close scrutiny,
there is no reason not to accept his testinmony. In the
present case we find that evidence of P.W4 not only wth-
stood the said test but is also corroborated by the evidence
of an independent wtness P.WG Nothing turns. on the
conduct of P.WG in going to his place of duty along wth
hi s brother and change of his dress etc.

The evidence of P.WG has been seriously assailed by
the | earned counsel for the appellants on the ground that he
did not sustain any injury inspite of the fact that two
bonbs were hurled one which hit the deceased and the other
fall near himand exploded. But the fact cannot be | ost
sight of that the first bonmb had hit the deceased. There was
hardly any occasion for the first bonmb to hit PPWG as he
covered by the body of the deceased. The bonb particles
woul d have gone side-ways. The second bonb which fell by-the
side of the deceased also exploded and emitted snoke. It
travelled to sone other direction as adnittedly, the second
bonb had fallen by the side of the deceased but no part of
it hit even the deceased. It is therefore, difficult to
accept that since no injury was caused to P.WG by the
second bonb, his presence becones doubtful. As regards the
|ate recording of the police statenent of P.WG it may be
stated, that the fact that he was present at the place of
the occurrence becane known to the investigating agency only
after the md-night and since P.WG had left for  duty
sonewhere in the Loosed where he renained till 6 AM he was
not available for interrogation. The pol i ce statenent of
P.Ws 5, 8 and were 9 recorded at the sane time when the
statement of P.W6 was recorded. This short delay in
recording the case diary statenent of P.WG for the
af oresai d reason, cannot be a valid ground,in the facts and
circunst ances of the present case, to reject his testinony.
The presence of P.WG at the place of occurrences is
testified by the independent w tnesses, nanely, P.W. 5, 8,
9 there is no reason to disbelieve their the consistent
evi dence of P.Ws. 4 and 8 coupled with the evidence of P.W
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5, 8 and 9 coupled with the evidence of P.W 5 8, 9 as
well as that of P.W 10, the inplication of the appellants
inthe crine is fully established.

Learned counsel for the appellants then submtted that
H gh Court should not have interfered with the well reasoned
judgrment of the trial court and should not have reversed the
findings recorded by the trial Court. In support of this
subm ssi on, |earned counsel cited various authorities of
this Court. There cannot be cited various authorities of
this Court. There cannot be any disputes with regard to the
well settled |aw that the appellants court should be slow in
reversing the order of _acquittal unless there are good and
strong grounds for interference. W have examined the
reasoning of the trial court and Hi gh Court and find that
the reasoning of the trial court in rejecting the evidence 4
8 is highly discrepant and patently erroneous which could
not accepted at all. The evidence of P.W4 has been rejected
on the ~ground that he is an interested wtness being an
unol a of 'the deceased. But as’ said earlier, the nmere fact
that the witness happens to be a close relative is no ground
to reject  _histestinony .if his evidence is otherw se found
to be truthful. As discussed above we find no infirmty in
the evidence of P.W4. The evidence of P.W6 and ot her eye
wi t nesses has been rejected by the trial court on the ground
that after the bonb had exploded P.W. 4,6 and other
wi t nesses woul d not have been able to see the m screants who
had hurled the bonb due to snoke after explosion. But this
reasoning is not only faulty but ~perverse a and coul d not
accepted. It may be noticed that all the eye witnesses have
deposed that they first saw the accused persons A-1, to A-3
and three others enmerging frombehind the lorry stationed
near a place of occurrence and on exhortation by A1 the
ot her accused A-2 and A-3 hurled the bonmbs. It would be but
natural such exhortati on would have attracted the attention
of wi tnesses and they woul d have seen the accused/ appellants
hurling the bonbs. It is common know edge that the snpke
will follow later after the hurled and expl oded. The tria
Court was, therefore, patently wong in holding that the
eye witnesses would not have seen the occurrence ‘due to
the snoke emitted from the explosion of bonbs. The High
Court has given cogent and plausible reasons for rejecting
the aforesaid finding of the trial court and accepting the
evi dence of said eye-witnesses, we find ourselves in
agreenment with the view taken by the Hi gh Court.

Learned counsel for the appellants Jlastly contended
that there was failure of electric supply and the electric
light was intermttently going off and the shops were al so
closed by 8.00 P.M and, therefore, it was not possible for
the witnesses to see the accused persons and the incident.
But on scrutiny of record we find that evidence is quite
contrary to the aforenentioned subnissions. The  evidence
goes to show that there was no failure of electricity at the
time of occurrence. If the electric failure was no frequent,
the shop-keepers wouldn't take the risk and they woul d keep
the Patromax ready for the occasion. 1In these facts and
circunstances of the case we find no grounds for any
interference in the inpugned judgnent.

In the result, Cl. A No. 425/83 is dismissed. The
appel l ants are on bail. Their bail serve out the remaining
sentence. However, Crl. A No. 741/89 abates due to the
death of sole appellant S. Srihari Naidu




