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1. The tenant is before us.” He'is the tenant of a buil ding governed
by the Keral a Buildings (Lease and Rent Cbntrol) Act, 1965 (hereinafter
called "the Act"). 'He took on rent-a roomin the bU|Iding bel onging to the

respondent -1 andl or d. He executed an unregistered, insufficiently stanped
rent deed on 5.9.1988 which was accepted by the landl ord. He entered into
possessi on thereunder. The |lease was taken for ' the purpose of
conducting a gold and silver jewellery shop. As per the rent deed, the
termof the | ease was 15 years. The rent payabl e was Rs.750/- a nonth. A
sum of Rs. 85, 000/- was given to the |andlord as security. That anount was

to be returned to the tenant when he vacated the room @ The nmonthly rent of

Rs. 750/ - was to be paid by the 5th of the succeedi ng nonth. The tenant was
given the right to install electrical fittings and'to take water and tel ephone
connecti ons. He had the right to.install all necessary instrunments or

equi prents in the roomfor the purpose of gold and silver business.

2. Di sputes seemto have arisen imedi ately thereafter. The
tenant did not tender the rent that fell due on 5.10.1988. He renmoved a door
and three windows fromthe walls of the roomand closed up those openings.

He cut-off the rafters in the front to a length of two feet. He | owered the

| evel of the floor by one foot. He erected two pillars touching the walls and
fixed a rolling shutter in front of the shop. These were done w thout the
witten perm ssion of the |andlord.

3. The landl ord issued a notice in terns of the prOV|so to Section
11(2) of the Act. He called upon the tenant to pay the rent in arrears.” The
tenant failed to tender the rent. He filed an application R C P. No.2 of 1990
before the Rent Controller for eviction of the tenant. He i nvoked Section
11(2) of the Act pleading that the tenant had not paid or tendered the rent

due by himfor the period from5.10.1988 to 31.12.1990 in spite of the

statutory notice. He also relied on the ground under Section 11(4)(ii) of the
Act. He alleged that the tenant had used the building in such a nanner as to
destroy or reduce its value or utility materially and pernanently. H s case

was that by removing the door and the wi ndows and by his other acts the
tenant has incurred the liability to be evicted under Section 11 (4) (ii) of the

Act . The tenant resisted the application. He pleaded that the |landlord did
not cooperate with himin getting electricity and water connections and
refused to issue receipts for the rent he tendered. Therefore, he had not paid

the rent. He had not done anything in the building which materially affected
the value or utility of the building. In fact, what he had done, had only
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made t he buil ding safe and enhanced its val ue. He pl eaded that he was not
liable to be evicted. He also deposited the rent that was in arrears so as to
enabl e himto contest the proceedings.

4. A commi ssi on was taken out. The Conmi ssioner visited the
shop in the presence of the tenant. The Conmi ssi oner noted the rel evant
features and al so recorded what the tenant told himin respect of the renoval
of the door and the w ndows. He noted the lowering of the floor, the
erection of the pillars and the fixing of the rolling shutter. The | andl ord
exam ned hinsel f as PW 1. He adnmitted the rent note. He adnmitted that he
had received Rs.85,000/- as advance. He pl eaded that in spite of the

statutory notice, the tenant had not paid the rent. He al so spoke of the
alterations to the building brought about by the tenant. The tenant, in his
evidence tried to justify the non paynent of rent. He deposed that what he

had done in the premises was only to facilitate the jewellery trade for which
the building was taken on rent. He was entitled to do so on the terns of the
rent deed. What he had done, was only to strengthen the prem ses. The

val ue of the building has not been permanently or materially dimnished. He
was not |i'‘able to be evicted.

5. The Rent Controller found that the rent note was inadm ssible
in evidence. It was a tenancy fromnonth to nmonth. He found that the
tenant had defaulted paynent of rent. An order for eviction under Section

11(2) of the Act was |liable to be passed. The fact that he had deposited the
entire rent during the pendency of the proceedings, was relevant only for the
pur pose of Section 11(2)(c) of the Act. ~ He found that the question of

material alteration had to be approached fromthe angle of the Iandl ord.
Fromthat angle, it was clear that by the closing of the wi ndows and the

door, the anmenity to the room had been destroyed by the tenant. The fact
that such closing of the door and the wi ndows was necessary to secure the
jewel l ery of the tenant was not relevant. ~What had been done anmpbunted to
material alteration within the neani ng of Section 11(4)(ii) of the Act. The
tenant was liable to be evicted. He, thus, ordered eviction on both grounds.

6. The tenant filed an appeal under Section 18 of the Act. He
rai sed a fresh contention. The term of the | ease was 15 years. The |andlord
was not entitled to seek eviction before the expiry of that term The claim
for eviction was barred by Section 11(9) of the Act. Since this aspect is not
agitated before us, it is only necessary to nention that this contention was
negatived by the Appellate Authority. It held that since the rent deed was
unregi stered, it was not admi ssible in evidence. The tenant coul d not take
advant age of the termtherein. By paynent and acceptance of rent, only a
tenancy fromnonth to nonth has cone into existence. ~Therefore, the
application for eviction filed before the expiry of 15 years, was

mai nt ai nabl e.

7. As regards the clai munder Section 11(2) of the Act, that
authority reiterated the reasoning of the Rent Controller and found that the
tenant had not tendered the rent or established that as'a matter of fact, the
| andl ord had refused to issue a receipt for paynent of 'the sane. It reIied on
a notice issued by the tenant himself accusing the‘landlord of not

cooperating in his getting electrical and water connections and taking the
stand that he was not bound to pay the rent. Regar di ng the cl ai m under
Section 11(4) (ii) of the Act, it held that the alterations nmade by the tenant
cane within the purview of that provision. The order for eviction thereunder

was justified. It dismssed the appeal

8. The tenant filed a revision under Section 20 of the Act. The
Hi gh Court, re-appraised the relevant materials. It held that the application
for eviction was not premature and was nai ntai nabl e. It further held that

the order for eviction under Section 11(4)(ii) of the Act was sustai nable.
There was no specific discussion on the order for eviction under Section
11(2) of the Act and the revision was disnmissed and the orders for eviction
wer e confi rmed. This is what is challenged here.
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9. First, the claimunder Section 11(4)(ii) of the Act. The
rel evant provision in the Act reads :-

"11(4) A landlord nmay apply to the Rent Contro

Court for an order directing the tenant to put the | andlord

i n possession of the buil ding-
(|) * Kk k k%

(ii) if the tenant uses the building in
such a manner as to destroy or

reduce its value or utility

materially and pernmanently."

For seeking eviction, the user should destroy or reduce the value or utility of
the building materially and permanently. Even if the user |eads to sone
reduction in the value or utility of the building, eviction cannot be ordered.
But, if the value or utility is materially and permanently affected, an order
for eviction coul dbe passed.

10. The Kerala High Court has interpreted this provision in the
context of ~a nunber of fact situations. Ahammad Kanna Vs. Mihanmed

Haneef, (1967 K. L.T. 841) held that the denolition of any wall in a

buil di ng can be deenmed to be an act of waste which is likely to inpair
materially the value and utility of the building. But that was not enough
The Court had to see whether there was sufficient evidence to show that the
tenant had commtted such acts of waste as to inpair the value or utility of
the building. It was found that the notive for the renmoval of the wall was
for convenience of trade. Since it was not shown that any damage to the
bui | di ng was caused by the renmpval of ‘the wall and the boundary was not
obliterated, an order for eviction under Section 11(4)(ii) could not be
granted. Wen the tenant destroyed a boundary wall, the decision in

"Ahammad Kanna" was di stinguished and it was held in Ayi ssabeevi Vs.

Aboobaker (1971 K L.T. 273) that the pulling down of a wall mght or

m ght not ampunt to waste, and the question will depend upon the purpose

for which the wall was pulled down.” Wen the purpose was to renove the
boundary wall and that resulted in the obliteration of the boundary |ine and
the tagging on of the property with-the adjoining property through the
medi um of a corridor, it attracted Section 11(4)(ii) of the Act. Shannugam
Vs. Rao Saheb (1988 (1) K L.T. 86) reiterated that 'there can be no hard and
fast rule that the renoval of a wall or construction of a door or providing a
conmon verandah shoul d, necessarily lead to an inference that there was
destruction or reduction of the value or utility. ~Such acts of the tenant have
to be judged on the facts of each case. Mere proof of reduction or even
destruction of utility or value was not sufficient and the words "materially
and pernanent|ly" were inportant. The destruction or reduction of utility or
val ue of the building must be of a reasonably substantial nagnitude.
Prabodhi ni Vs. Rajammal (1991 (1) K L.J. 113) decided that the fixing of

a gate after renoving a portion of the wall, could not be taken as an act

whi ch destroyed or reduced the value or utility of the building. Nor could it
be considered to be an act which materially affected the value or utility of
the building, that too, permanently. |n Thankappan Vs, Reji Xavier (1995

(1) KL.J. 86) it was held that the renoval of a ceiling attracted Section
11(4)(ii) of the Act since the value of the building was not only reduced but
its utility was also materially and permanently reduced. Mathew vs.

Glbert (1998 (2) K L. T. 19) held that the failure of the tenant to protect the
furniture in the building passed on to himwith the letting of the building,
woul d not attract Section 11(4)(ii) of the Act. In Aboobacker Vs. Nanu

(2001 (3) K. L. T. 815) it was held that on proof of mnor destruction or
alteration even if it resulted in marginal reduction of value or utility, the
 andl ord coul d not get an order of eviction under Section 11(4)(ii) of the Act.
Seet hal akshm Ammal Vs. Nabeesath Beevi (2003 (1) K L.T. 391) held

that the dismantling of the original roof followed by the substitution of a
new roof, the replacing of old walls by newwalls, the old flooring by a new
flooring and the placing of shutters replacing the doors after practically
dermol i shing the old building, were acts that attracted Section 11(4) (ii) of
the Act.
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11. This Court had considered the scope of the anal ogous provision
in sister enactnents. The U.P. Cantonnments (Control of Rent and Eviction)
Act was involved in Manmohan Das Vs. Bi shun Das (1967 (1) SCR 836).

Even if the alterations did not cause any danage to the prem ses or did not
substantially dimnish its value, the alterations were material alterations.
On that basis alone, the landlord was entitled to evict the tenant. That was
in the context of the provision which enabled a landlord to get an order for
eviction, if the tenant had, w thout the pernission of the |andlord, made any
construction which has materially altered the accomopdati on. Evi ction

could also be ordered even if that construction or alteration was likely to
substantially dimnish the value of the building. The difference with the
Kerala Act is that the two requirenents were disjunctive. It was enough to
satisfy either one of them It was clarified that although the expression
"material alteration" was not defined, the question would depend on the

facts of each case. In that case the acts of the tenant were held to ampunt to
material alterations. I'n Om Prakash Vs. Amar Singh (AR 1987 SC 617)
interpreting the same provision, it was held that the question whether a
construction materially altered the accomobdati on was a m xed question of

fact and law. The dictionary neaning of the expression "materially" and

"alter" were considered. It was held to nmean "a substantial change in the
character, formand the structure of the building without destroying its
identity". It had to be seen whether the constructions were substantial in

nature and they altered the form front and structure of the acconmpbdation

No exhaustive |ist of constructions that constitute naterial alteration could
be given. The deternination of that question depended on the facts of each
case. On facts, it was held that there was no material alteration. It was al so
| aid down that the construction of a tenporary shed in the prem ses which
could easily be rempved did not come within the mschief of the section
Brijendra Nath Vs. Harsh Wardhan 1988 (2) SCR 124) held that the

construction of a wooden bal cony in the showoomdid not anount to

material alteration. Replacing of wooden plank on the front door of the
building by a rolling shutter was held to be not an alteration that caused any
damage to the building and that was held not to provide a ground for

eviction in Arunachal am (di ed) through L.Rs. and anot her Vs.

Thondar peri enanbi and anot her (AR 1992 SC 977). In Vipin Kunmar

vs. Roshan Lal Anand (1993 (2) SCC 614) a clai munder Section 13(2) (iii)

of the East Punjab Urban Rent Restriction Act, 1949, it was held that the

i mpai rment of the value or utility of the building was fromthe point of the

| andl ord and not of the tenant. It had to be shown that there was inpairnent
of the building due to acts of the tenant and, secondly, it had to be shown
that the utility or value of the building had been materially inpaired. The
Court went on to say that the statute on proof of facts gave discretion to the

Court to order eviction. The wording of the provision was "if the tenant has
conmitted such acts as are likely to inpair-the value or utility of the

buil ding or rented | and". The Rent Controller had to i ndependently

consi der and exercise the discretion vested in himkeeping in viewthe

proved facts to decree ejectnent. It was for the landlord to prove such facts
whi ch warrant the Controller to order eviction in his favour. I n Waryam

Singh Vs. Bal dev Singh (2003 (1) SCC 59) construing the sanme provision

it was held that enclosing a verandah by constructing walls and placing a

rolling shutter in front, did not justify an inference that the value or utility of
the building had been inpaired, in the absence of evidence |led by the

| andl ord to prove that the value or utility had been affected. So an order of
eviction could not be granted.

12. Fromthe above, it is clear that the question depends on the facts
of the case. The nature of the building, the purpose of the letting, the terns

of the contract and the nature of the interference with the structure by the
tenant, are all relevant. The destruction or damage has to be adjudged from

the stand point of the landlord. Let us look at the facts in the present case.
The building is 75 years old. According to the tenant, it is 80 years old. The
difference is not of any significance. It is the northern roomin a building
consi sting of a nunber of roons. It is let out for 15 years for a jewellery
trade. The term has, of course, not conme into effect for want of registration

of the deed. The door in the western wall has been bricked up. The
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wi ndows on the northern, western and southern walls have al so been bricked
up. GObviously, the bricked up portions can be renoved and the doors and
wi ndows restored w thout weakening the structure. But nore inportantly,
the level of the floor was | owered, the rafters cut, two concrete pillars
erected and a rolling shutter fixed. The |lowering of the floor and the
tanmpering with of the roof, is of some significance. They could lead to

i npai rment of the value or utility of the building, naterially and
permanently. That again has to be judged in the |ight of the surrounding

ci rcunst ances. But a rolling shutter has been fixed. That provides nore
security to the prem ses. The height of the floor can be restored w thout
i mpairment to the structure. Here, we find that the | andl ord has not even

pl eaded that the alterations nmade by the tenant have destroyed or reduced the
value or utility of the building materially and permanently. No doubt, he has
stated so in his evidence. But the tenant has stated that, considering that it
was a jewellery business that was being started, these things had to be done.

Securing of the prem ses was essential. He had given to the landlord
Rs. 85,000/- as security to be returned, when he vacated the building. The
val ue of the building, if at all, has only been enhanced. |In this state of the

record, it is not possible to infer that the acts of the tenant have materially
and pernanently destroyed or reduced the value or utility of the building.

The age of the building cannot be ignored. The purpose of the letting
cannot be ignored.
13. W find that the Authorities bel ow have not approached the

question fromthe proper perspective. They have not given sufficient

enphasis to the statutory requirenent of the effect being material and
permanent. It is "material and permanent”. « The words are not disjunctive,
like in sone other Acts. Here the landlord had not proved the material and
per manent inpairment in value or utility. One suspects that the val ue and
utility are enhanced. The I andlord admits that he will get a higher rent if the
roomis again let out. W are, therefore, satisfied that interference is
justified. W hold that the landlord has failed to prove that the acts of the
tenant constitute the user of the building in'such a nanner as to destroy or
reduce the value or utility of the building materially and permanently. W
set aside the order for eviction under Section 11(4) (ii) of the Act.

14. Now, the claimunder Section 11(2) of the Act. There cannot
be any dispute that the tenant had not paid the rent from 5.10. 1988 onwards
as clained by the Iandlord. He had deposited the rent in the proceeding. | f

he has done so, it is relevant only for considering the question whether he is
entitled to relief in terns of Section 11(2)(c) of the Act. 'The only question
is whether the fact that he had paid a sum of Rs. 85,000/- as security, which
the landlord was liable to refund to himat the tine of his vacating the room
coul d be taken note of as an anpunt available with the landlord for being

adj usted against the rent due. Under Section 8(1) of the Act, the landlord is
not entitled to take any premiumor other |ike sum~ Under Section 8(2), he
could receive or stipulate for paynment only, an anobunt not exceedi ng one

nonth’s rent by way of advance. |In both cases, if he has received it, it
becones refundabl e at once. Hence, it woul d be an anpunt available wth
hi m In Issac Ninan Vs. State of Kerala (1995 (2) KLT 848) the Hi gh

Court has declared that provisions relating to fair rent, that is, Sections 5 6
and 8 of the Act, put together, are ultra vires the Constitution of |ndiaand
are voi d. The questions nmay have, therefore, to be considered wthout
reference to Section 8 of the Act. In a case where a substantial anmount had
been received as advance at the tine of letting, which was liable to be

refunded wi thout interest on the expiry of the |ease, this Court held in

Modern Hotel Vs. K. Radhakrishnaiah (1989) 2 SCC 686, that when the

amount of arrears of rent was snmaller than the advance anmpbunt held by the

| andl ord on account of the tenant, there was no default in paynent of rent

and the grant of eviction on the ground of arrears of rent was not justified.
This was reiterated in K. Narasinmha Rao Vs. T.M Nasinuddi n Ahmed

(1996 (3) SCC 45). For the purpose of this case, especially when the tenant
had pl eaded that he had deposited the rent even while filing his objection in
the Rent Control Court, we do not think that it is necessary to pronounce
finally on this question. W feel that it is only necessary to clarify that the
tenant will have two nonths fromtoday to deposit the rent in arrears till date
and the other sunms in terns of Section 11(2) (c) of the Act so as to avert the
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execution of the order for eviction on the ground of arrears of rent granted
under Section 11(2) of the Act.

15. The appeal is, thus, allowed by setting aside the order of
evi ction under Section 11 (4)(ii) of the Act and by granting the tenant tine
of two nonths fromtoday for averting the order of eviction under Section
11(2) of the Act by making the deposit (or by making up the needed deposit)
interns of Section 11(2)(c) of the Act. W nmmke no order as to costs.




