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CASE NO. :
Appeal (civil) 1798 of 1991

PETI TI ONER

YABDYARLARCS. DAJI BA SHRAWANE ( DEAD)
Vs.

RESPONDENT:

MA&NI OLRASL. HARAKCHAND SHAH ( DEAD)

DATE OF JUDGVENT: 02/ 08/ 2002

BENCH

S. RAJENDRA BABU & D. P. MOHAPATRA.

JUDGVENT:

D. P. MOHAPATRA, J.

This appeal filed by the plaintiffs i's directed agai nst
the judgnent of the Bonbay High Court, in Second Appea
No. 164/ 1968 in which the H gh Court allowed the appeal
No. 123-A, filed by the defendants, set aside the decree
passed by the | ower appellate court” and restored t he
decree passed by the trial court-

The appellants filed the suit as representatives of
Akhil Diganbari Jain comunity of village Shirpur, Tal aq
Washim District Akol a. The defendants who are
respondents herein were inpleaded as representatives of
Swet anbari Jain community of the area.  The plaintiffs
prayed for the following main reliefs in the suit

"(a) Order passed by the Court of
S. DM on 17.12. 1927 and that
passed by the Court of the Addl.
Judl . Conmi ssi oner on 6.8.1928
against the plaintiffs be set

asi de.

(b) It be declared that the whole of the
Di ganbari Jain community is
entitled to have full possession,
Wahi wat and enj oyment of rights,

over the field S. No.197 as

descri bed herei nabove and the

def endants be directed to put the
plaintiffs in possession of the said
field in the condition in which it
may be. Simlarly, it be declared
that the whole of the Diganbari

Jain community is entitled to have
joint rights in field S.No.198/1 as
detail ed and descri bed

her ei nabove and the defendants be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 13

directed to put the plaintiffs in
joint possession of it also in the
condition in which it may be.

(c) The reliefs regarding rights as
stated by the plaintiffs in plaint
paras nos. 5(b) to (i) and shown in
the map dated 2.10.37 be granted

to themif necessary and in the
alternative."

The case of the plaintiffs sans unnecessary details

may be stated thus :

There are two fields under Survey No.197 and 198/1

situate at nouza Shirpur Tg. Washim District Akol a,
measuring 2 acres 5 gunthas and 1 acre 22 gunthas,
respectively. The two fields adjoin each other. In Survey
No. 197 thereis a very old Hemadpanthi tenple of Shri
Ant ari ksha Parshwanath known as Pawli tenple. This

tenmple and its  precincts spread over 20 gunthas of |and
were being preserved as an anci ent nmonunent by the

Ar cheol ogi cal Departnment of Governnent of India during

the period 1925 to 1964. I1n this field near the tenple there
is a garden having fruit bearing and flowering trees.

The shrine in the said tenple is worshi pped by both

Di gambari and Swetanbari sects of Jains. Oiginally the
management of the tenple of Shri “Antariksha

Parshwanath tenple was in the hands of Mratha and

Kunbi servants of the Jain community. These servants
were known as Paul kars. In course of time the Paul kar s,
began to assert their rights to managenent of Shr

Ant ari ksha Parshwanath tenple and this led to

di sputes between the menbers of the Jain community on

the one hand and the Paul kars on the other. In the
proceedi ngs initiated under section 145 Cri m nal
Procedure Code the S.D.M Washi mby order dated

7.9.1903 held that the Jain Community was in exclusive
possessi on of the property of Shri Antari ksha Parshwanath
Maharaj Sansthan and accordingly the receiver was
directed to hand over possession of the property of Shri
Ant ari ksha Par shwanat h Maharaj Sansthan to Panchas of

the Jain conmunity.

Near about the year 1908 dispute started between

the two Sects of Jain conmunity, the Diganbaris and the
Shawet anbaris and each sect started to claimthat Shri
Ant ari ksha Parshwanath Maharaj tenple was a tenple of

their sect, the idol was an idol of their sect. Each sect
cl ai med exclusive nanagenent of the tenple and worship

of the deity according to the tenets of its own Sect.
Eventually, the Swetanbaris instituted Cvil Suit No. 4 of
1910 in the Court of the Additional District Judge, Akola
to establish their right, title and managenent of Shri
Ant ari ksha Parshwanath tenpl e agai nst the Di ganbaris.

The suit was filed by certain nenbers of Swetanbari sects
in their representative capacity as representing the

Swet anbari community and simlarly the defendants of the
suit were sued as representing the Diganmbari comunity.

The suit was partly decreed by the trial court. Against the
decree the Swetanbaris preferred appeal First Appea

No. 39-B of 1918 in the Court of Judicial Conmi ssioner,
Nagpur. The Diganbaris filed cross objection in that
appeal . The Judicial Comm ssioner, Nagpur, confirmed
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the right of exclusive managenent and worship of Shr
Ant ari ksha Parshwanath tenple, Shirpur in favour of the
Swet anbari s and di smissed the cross objection of the

Di gambari sect. The relevant portion of the decree passed
by the Judicial Conm ssioner, runs as foll ows:

"We declare that the Swetanbaris
are entitled to the exclusive
managenment of the tenple and the

i mmge of Shri Antariksha

Par shwanat h Maharaj at Kasbe
Shirpur, with Katisutra, Kardora
and Lape, and that they have the
right to worship that inage with
Chakshu, Tika and Mugut and to

put ornanents over the same in
accordance with their custom That
the Diganbaris have a right of

wor shi pping the inage in

accordance with the arrangenent
made in 1905 wit hout Chakshu,

Ti ka and Mugut or ornanents, but
are not to rempove or interfere with
the Kachota, Katisutra and Lape; we
al so declare that the Di ganbari Sect
are pernmanently restrained from
obstructing the Swetanbari Sect in
getting the image restored to its
original formadorned with the
Kachota, Katisutra and pl astering

t he sane now and hereafter. In
supersession of the | ower Court’s
decree, a decree as above will now

be passed. The cross objections are
di sm ssed. As regards costs, we
think it proper that each party
shoul d bear its cost."

Agai nst the said decree the Diganbaris preferred
appeal before the Privy Council being No.69/1927. The
Privy Council dism ssed the appeal and confirmed the
decree passed by the Judicial Comm ssioner’s Court
vide its judgnent dated 9.7.1929.

In the meanwhil e, near about the year 1927

di sputes started between the Diganbaris and

Swet anbari s over possession of the two fields, Survey
No. 197 and Survey No. 198/ 1. of Shirpur village. | These
di sputes between the two sects |led to a proceedings
under section 145 of the Crimnal Procedure Code
before the S.D.M Washim registered as Msc. C. Case
No. 15 of 1927. By his order dated 17.12.1927 the
S.D.M held that the Swetanbaris were in exclusive
possessi on of these two fields. Feeling aggrieved by
the said order the Diganbaris filed Crimnal Revision
Application No.1 of 1928 in the Court of the Sessions
Judge, Akola. The Additional Sessions Judge, Akola
made a reference to the Court of Judicial Conmissioner
Nagpur. The Additional Judicial Conm ssioner, Nagpur
on 6.8.1928 rejected the reference and confirned the
order of the S.D.M Washi m uphol di ng the possessi on of
Swet anbaris over the two fields. The Diganbaris
thereafter instituted the present suit against the
Swet anbaris for setting aside the order of the S.D. M
Washim The suit was filed by the Diganmbaris on
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6.8.1931 in the Court of the Sub-Judge Il Washim It
was registered as Civil Suit no.300/1931. On the

obj ection raised on behal f of the defendants

(Swet ambaris) that the suit was under valued the tria
court considered the prelimnary issue relating to

val uation of the suit and held that the suit was under-
val ued and requisite court fee of Rs.5,500/- was to be
paid. After the plaintiffs paid the requisite court fee
and anmended the plaint by correcting the valuation the
Court of the Subordinate Judge, dCass Il, Washim
passed an order that it had no jurisdiction to try the
suit and the plaint was returned to the plaintiffs for
presentation to the proper Court. On the sane day
13.4.1933 the plaint was presented to the Court of the
Sub-Judge C ass | Washim and was registered in that
Court as Civil Suit No.23 of 1933. Subsequently, it
canme to be re-registered as transferred Cvil Suit

No. 123-A of 1958.

The claimof the plaintiffs.in the suit may briefly
be stated as foll ows:
" The hemadpanthi tenple of Antriksha
Par shwanath i.e. the "Pawi tenple"
situated in Survey No.197 belongs to
and i s under the nanagenent
(Wahiwat) of the Diganbari Jain
Comunity. Survey No. 197
(containing the tenple and the garden)
excl usively belongs to the Di ganbari
Conmunity and has all along been in
the excl usi ve possession of the
Di gambari Comunity. Survey
No. 198/ 1 has been used to
acconmodat e the Di ganbari Jain
pilgrims comng to the Paw i tenple.
The Diganbari Jain pilgrins have been
using this field to fix their tents, and to
hol d meetings, religious functions
(Dinners, Bhajans etc.). Since 1913-
14, the Swetanbaris have al so been
usi ng Survey No.198/1 as co-
religionists. That filed was accordingly
recorded in the name of both the Jain
comunities. Later on, taking
advant age of the confidence reposed by
the Diganbari Jain Community, the
Swet anbaris, with the intention of
def raudi ng Di ganbari Jain Conmunity
and without its know edge, got the
present entry nmade in the nane of
Swet anbaris al one in the Jamaband
patrak. The Diganbari plaintiffs canme
to know of this in the year 1927.
According to the plaintiffs, the
Di gambari plaintiffs and the
Swet anbari comunity are jointly
entitled to possession and enjoynment of
Survey No. 198/ 1.

The suit field Survey No.197 and a
joint half share in Survey No.198/1
belong to the Pawli tenple. The

Di ganbari plaintiffs as owners,

wor shi ppers and Wahi wat dars of this
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Sansthan as forned by the tenple and
idol situated in Survey No.197, and
known as Pawl i Tenpl e Sansthan, are
claimng the suit fields fromthe

def endants. This Sansthan, as formed
by the Deity and the tenple in this suit
and situated in Survey No. 197 has

absol utely no concern in respect of
owner shi p and managenent with the
Sansthan or the Deity of the sane

nane in the town of Shirpur. The
litigation fought out previously in
respect of the other Sansthan in the
town has no rel ation whatsoever with
this Sansthan or the Deity which is
quite an independent one. ~This
Sansthan is outside the town and is
known as Paw i tenple.” These two
fields Survey No.197 and 198/ 1 bel ong
to this Pawi tenple and not to the

ot her Sansthan. This Sansthan

excl usively belongs to Digambari Sect,
whil e the other sect of the Swetanbaris
is allowed to worship there as co-
religionists. The managenent of this
Sanst han known as Pawli Tenple and

its property were not the subject-
matter of the previous litigation in G vi
Suit No.4 of 1910 of the Court of the
Additional District Judge, Akola, which
was in respect o the other Sansthan in
t he town.

In the alternative, even if this Paw i
tenple and its property are heldto be
bel onging to the Sansthan in the town
of Shirpur, still the plaintiffs’ right to
claimthe reliefs in the present suit
remai ns unaffected by the decision.in
the previous suits, because the
previous decrees related only to the

ri ght of managenent of the tenmple and
the idol situated in the towm. The
plaintiffs, as worshi ppers and devot ees
of the Deity in the town of Shirpur
have a right to clai mpossession of the
field Survey No.197 and j oint
possession of the field Survey

No. 198/ 1. They accordingly in the
alternative claimthem as worshi ppers
of the deity Shri Antariksha

Par shwanat h Mahar aj .

Further, in the alternative, the
plaintiffs submt that if the plaintiffs
are not held entitled to claim
possessi on of Survey No. 197 and j oi nt
possessi on of Survey No.198/1, they
claima declaration of their right of
Wahi wat (easenent) in respect of these
fields as worshippers of the Deity,

whi ch right has continued from anci ent
times. Thus, even if the Diganbaris
establish their exclusive right of
management in the capacity of
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managers of the suit fields, the
plaintiffs are entitled to enjoy the
aforesaid fields unobstructedly, even if
it is held that the fields belonged to the
Deity and the tenple in the town, the
plaintiffs being worshippers of the

deity. These rights are

(i) The right to use the two
pat hways to the Paw i
templ e.

(ii) The right to take Dindis to
the Pami tenple at the tine

of Jalyatra on Mti Kartik

Shuddha 14 and 15 every

year.

(iii) Ri ght of pathway to the well
and to take water of the well.

(iv) Ri'ght to use the water of the
wel | for watering the garden

in Survey-No.197.

(v) Ri ght to use the way AB on
all sides i.e. B.H B.D.E D. as
shown in the Comm ssioner’s

map as an easenent /of

necessity.

(vi) The right to use Survey

No. 198/ 1 for canpi ng of

Di gambari pilgrims, and for

par ki ng of unyoked bul |l ock-

carts, for perform ng Puja,
Pratistha by pilgrins and

hol di ng of di scussi ons,

neetings, and gatherings by
pilgrinms.

(vii) The right to use Kotha and
roons in Survey No. 197.

(viii) The right to take fruits and
flowers fromthe trees in the
garden in Survey No.197.

In the relief clause in the plaint,
the Diganbari plaintiffs prayed for
the following reliefs :-

(i) Setting aside of the order of
t he Sub-Di vi si ona

Magi strate, Washi m dat ed
17-12-1927.

(ii) Decl arati on that the whole
of the Diganbari Jain

conmunity is entitled to ful
possessi on, Wahi wat and

enj oynment of rights over

Survey No. 197 and actua

possession of the said field.

(iii) Decl aration of the R ght of
the Diganbari Jain

comunity to have joint

possessi on, Wahi wat and

enjoyment of rights in

Survey No. 198/1 and

actual joint possession of

that field.

(iv) Relief regarding rights as
stated in paragraphs 5(b) to
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(i) of the plaint."

The Swet anbari - def endants deni ed the
contentions rai sed by the Diganbari-plaintiffs.
According to themthe Pawli tenmple had no idol init,
the pedestal was without an idol. The noveable and

smal | idol was placed there about 30/35 years ago by
sonebody as the pedestal was enpty. The Pawal i
tenpl e does not belong to Diganbari sect. It was a

Swet anbari tenpl e owned and nanaged by

Swetanmbaris. In civil suit No.4 of 1910 the

Swet anbari s had been declared to be the exclusive
nmanagers of the said tenple and idol of Shri Antariksha
Par shwanat h Maharaj Sansthan with only a limted

ri ght of worship given to the Diganbaris. According to
the defendants previously there was no idol of Shr

Ant ari ksha Parshwanath™ nor was there any tenple in
survey no.197.. The Di ganbari near about the year

1927 surreptitiously put a stone slab on the Paw i
templ e falsely describing it as “Diganbari Mandir". The
def endants Swetanbaris clained that a portion of the
suit Survey No. 197 was acquired by the Swetanbar

Jains on 2.8.1976 from one Shankar Sadashi v Pande

under a Rajinama and Kabuliyat, for their use as

excl usive owners and Managers of Shri Antariksha

Par shwanat h Maharaj Sansthan, and they had later on
sunk the well in the field. It was the further case of the
def endants that during the |last nmore than 70 years the
def endant Swet anbari s had been i n excl usive

possession of the field survey No.197. According to
themthe suit property was purchased by the

Swet anbari on 20.12. 1900 fromthe original owner by a
regi stered sal e deed in the nanme of Deoba Raoji and
Ananda Mehpati of Shirpur, as mmnagers on behal f of

Swet anbari s, and the Swetanbaris had all al ong been

in possession of the said field.

The trial court found that the Pawi tenple is not

known as Shri Antari ksha Parshwanath and it did not
belong to the plaintiff Diganbari community. On the
contrary the Pawli tenple and its Sansthan were the
property of the town tenple of Shri Antariksha

Par shwanath Maharaj. The final decision in Cvil Suit
No. 4 of 1910 did not operate as res judicata on the

point of title, ownership and possession of the present
suit property, but that decision operated as res judicata
only as regards the right to manage the suit property.
The Court further found that both, survey No. 197 and
Survey No.198/1 did not belong to the Pawi tenple or

its Sansthan but had been acquired by the manager of

the temple in the town. The field Survey No.197 had

not been in the exclusive possession of the plaintiff

Di gambaris. The plaintiffs had only been using the well
in Survey No.197 and the pathways to the Pawli tenple.
The Diganbaris were not entitled to exclusive

possessi on of Survey No.197 nor to joint possession of
Survey No.198/1. The suit is not barred by limtation
and the trial court had jurisdiction to try the suit. On
these findings the trial court dism ssed the D ganbari
plaintiffs’ claimfor declaration of title for setting aside
the Sub-Divisional Magistrate's order, and for exclusive
possessi on of Survey No.197 and joint possession of
Survey No.198. But the trial court granted a limted
decree in Diganmbari plaintiffs’ favour in follow ng
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terns: -

"The plaintiffs as worshippers of the
idol of the Shri Antariksha

Par shwanat h Maharaj Sanst han have

the follow ng rights:

(i) Using the ways A B.H.
A.B.C.D., Dl and the way in the
sout hern portion of Survey

No. 198/ 1 from East to West
turning to the North and at the
western end near the tenple

and proceeding to the tenple for
entry at M. as shown in the
map No. 8 in the Conmissioner’s
papers.

(ii) Enj oying water of the well "W
for purposes of drinking,

bat hi ng washi ng cl ot hes and

pots and watering cattle by

working Mots on it.

(iii) Tenporary parking of carts and
tethering of bullocks of the

pilgrinms during the periodical

annual Yatra day on portions of

Survey No. 197 and 198/1

happeni ng to be vacant and not

under cultivation."

Aggrieved by this decree the Diganbari
plaintiffs filed Cvil Appeal No.96 of 1965 in the
District Court, Akola. Against the partial decree
passed by the trial court in favour of the Diganbari
plaintiffs, the Swetanmbari defendants filed cross
objections. The |lower Appellate Court agreed with
the trial court that the suit was not barred by
[imtation, and that the suit was not affected by the
provi sions of Section 32 of the Madhya Pradesh
Public Trusts Act, 1950 and that the suit was al so
not barred by the orders passed by the Charity
Commi ssioner. However, disagreeing with the tria
Court, the lower Appellate Court found that Survey
No. 197 bel onged exclusively to the plaintiff
Di gambari Sect and that Survey No. 198/1 bel onged
to the Diganbaris and Swetanbaris jointly. The
| ower Appellate Court, therefore, allowed the appea
of Diganbari plaintiffs and dism ssed the cross
obj ections of Swetanbari defendants by passing a
decree in follow ng terns:

"The appeal is allowed. The decree of
the trial court is set aside and in its
pl ace, the follow ng decree is
substi tut ed: -

(1) The order passed by the Sub-
Di vi si onal Magi strate on

17.12.1927 and Judicia

Conmi ssi oner, Nagpur on

6.8.1928, are set aside. It is
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her eby decl ar ed-

(2) That the plaintiffs who are the
representatives of the Jain
conmunity are excl usive owners
of Survey No.197 of Shirpur
They shall be put in possession
of that property. It is also
decl ared that Survey No.198/1
jointly belongs to the Di ganbar
conmunity as well as

Swet anbari community. The
plaintiffs shall be put in joint
possessi on of the sane. The
remaining claimis dismssed as
it does not survive.

Respondents no.1 to 3 shal

bear the costs of the appellants
t hroughout. The respondent

no.4 to bear his own costs. The
cross obj'ection of the
respondents no.1 to 3 is

di sm ssed. "

Aggri eved by this decision of the | ower
Appel l ate Court the Swetanbaris defendants
preferred the second appeal

In Para 12 of the judgnent the High Court

fornmul ated the contentions raised by the counse
for the appellant as follows:

“Shri Pal shikar, the |earned counsel for

t he appel | ant def endants, contended

that this finding of fact arrived at by the

| ower Appellate Court was not binding

on this Court in this second appea

because the | ower Appell ate Court

(a) had failed to consider certain
rel evant and admi ssi bl e evi dence

on record of the case,

(b) had based its finding partly on
consi deration of certain

i nadm ssi bl e evi dence,

(c) had m s-construed sone of the
mat eri al docunents governing the
guestion of title to the suit
properties, and

(d) had based its findings on
i nf erences whi ch coul d never be
drawn fromthe docunents, and

on surm ses and conj ectures.

This contention of the appellants has
first to be closely examned."

The High Court noted the gist of the clainms of
the plaintiffs Diganbaris that the two suit fields
bel onged either to the Pawi tenple which itself was
a separate Diganbari Sansthan as di stingui shed
fromthe Shri Antariksha Parshwanath tenple and
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Sansthan in the town of Shirpur or that the two
suit fields belonged to the Diganbari Comunity,
Survey No. 197 excl usively and Survey No.198/1
jointly along with the Swetanbaris.

The Court took note of the contentions raised
on behal f of the defendant Swetambaris that the
Pawli tenple and the two fields were the exclusive
properties of the town tenple of Shri Antariksha
Par shwanath and were in their exclusive
possessi on. The High Court noted the adm ssion
made by the witness Haribhau Rangnath Ti kait PW
5 who clainmed to be a Diganbari jain. His
statenment in cross exam nation was to the effect
that "Pawli tenmple is part of the tenple in the town
and part of the estate of that tenple. The gardens
are known by the name of Pawli Bagi cha".

Proceedi ng further the H gh Court considered
in detail the docunentary evidence relied upon by
the | ower appellate court in support of the finding
that the Pawli tenple and two-suit fields were the
properties of Swetanbaris defendants. The High
Court in its detail ed discussions in paragraphs 13
of the judgment has brought out clearly and
succinctly how the |ower appellate court relied
upon evi dence inadm ssible in law, in-view of the
provi sions of sectioon 57 of the |Indian Evidence Act;
and brought out certain fallacies -in the reasons
gi ven by the | ower appellate court.

The Hi gh Court further observed that the
recital about the inscription with date and the recita
about this being the original tenple from which
tradition clains that the image was transferred to the
nodern principal tenmple in the village, clearly tend to
support the appellants Swetanbari, that the Paw i
temple being a part of the property of Antariksha
Par shwanat h Maharaj Sansthan by establishing a
definite co-relation between the two tenples.

The High Court held that the question of title
to a tenple or field property could hardly be said to
be a question of public history nor would a report of
the Archeol ogi cal Survey be an appropriate book of
reference for deciding such a controversy. The Court
pl aced reliance on the case of Farzand Ali and
another Vs. Zafar Ali (XLVI Indian Cases 119), in
which it was observed

"We are inclined to think that the
use of the historical works to
establish title to the property
cannot be justified on the strength
of Section 57 of the Indian Evidence
Act. The question of title between
the trustee of a nobsque, though an
old and historical institution, and a
private person, cannot, in our
opi ni on, be deened to be a "matter
of public history" within the
neani ng of the said Section."

Ref erence was al so nade to the case of Mhant
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Shri Srinivas Ramanydas vs. Suraj Narayan Das and
anot her (AR 1967 Suprene Court 256) where it was
observed

"These statenents in the Gazetteer

are not relied on as evidence of title

but as providing historical material

and practice followed by the Math

and its head. The Gazetteers can be

consulted on matters of public

hi story."

The High Court found that the | ower Appellate
Court had erroneously accepted the evidence Exh. P47
that the Pawli tenple belong to Diganbaris, that it had
al so erred in accepting those recitals in the extracts as
"evidence’ to serve as the basis of the findings.

In para 33 of the judgnment the Hi gh Court
referring to several decisions of this Court held that the
finding of fact reached by the lower Appellate Court that
the field Survey No.197 exclusively belongs to the
Di gambaris conmunity and that field Survey No.198/1
jointly belongs to the Diganbaris and the Swetanbaris
is not binding on the Court in the second appeal. Some
of the decisions referred to are Deo Chand and ot hers
vs. Shiva Ram and ot hers (1969) 3 SCC 307, Ramappa
vs. Bojappa (AR 1963 SC 1633); Dhirajlal Grdharila
Vs. Conmmi ssioner of I nconme Tax (AR 1955 SC 271);
Sonawati and ot hers vs.  Shriramand anot her (AR
1968 SC 466); Radha Nath Seal (dead) by his Lrs. Vs.
Hari pada Jana (AR 1971 SC 1049); Sir Chunilal V.

Mehta and Sons Limited vs. Century Spinning and
Manuf acturing Co. Ltd. (AR 1962 SC 1314); Bhusawa
Borosh Municipality vs. Amal gamated Electricity Co.
Ltd. Bhusawal and another (AI'R 1962 SC 1952);
Nedunuri Kanmeswar amma Vs. Sanpati. Subba Rao (AIR
1963 SC 884) etc. etc..

Di scussing the evidence on record in-para 35 of
the judgnent the Hi gh Court held that survey no.
198/ 1 which was purchased subsequently did not
bel ong exclusively to the Diganbaris as clained by
them On the other hand it showed that the purchase
was made fromthe funds of Shri Antariksha
Par shwanat h Sansthan. In para 40 of the judgment the
H gh Court has discussed the entries relating to the suit
fields made in the revenue records and has di scussed
the reasons for holding that the entries do not support
the case of the exclusive claimmade by the Di ganbaris
Jain to the property in the field.

In para 59 of the judgment the Hi gh Court held

"It would thus seemthat there is no
docunentary evidence at all to show
that the Pawli tenple was a separate
Sanst han goi ng under the nane
Ant ari ksha Par shwanat h Maharaj, as

di stingui shed and separate fromthe
Sirpur town Antariksha Parshwanat h
templ e and Sanst han, or that any such
Pawl i tenpl e sansthan, goi ng under

t he nane of Antari ksha Parshwanat h,
owned the suit fields as its property."
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The Hi gh Court noted the evidence of Nathusa son of
Pasusa, a Di ganbari Jain exam ned on Conmi ssion, who
made the statement - "There is no other Mandir or
Sanst han known as Antari ksha Parashwanath except the
one at Sirpur."

In para 62 of the Judgment the High Court dealt with
the alternative contention raised on behalf of the
Di gambaris that in the event of their failure to put forth
any document of title to support their claimof title to the
two suit fields the presunption of |ost grant may be
i nvoked in their favour. 'In this connection the H gh Court
noted the foll owi ng observations of the Supreme Court in
the case of B. Satyanarayana and others vs. Konduru
Venkat apayya and others (AR 1953 SC 195):

"There'is no doubt on the authorities
that a presunption of an origin in

sone |awful title may, in certain

ci rcunst ances, be made to support
possessory rights long and quietly

enj oyed, where no actual proof of title
is forth-comng, but it is equally well
establ i shed that that presunption
cannot be nade where there is

suf ficient evidence and convinci ng
proof of the nature of grant andthe
persons to whomit was nade."

The Hi gh Court al so quoted the followi ng observation
of the Suprene Court in the case of Manohar Das vs.
Charu Chandra (AIR 1955 SC 228):

"It was a presunption made for
securing ancient and continued
possessi on which coul d not otherw se
be reasonably accounted for. But it

was not a "presuntio Juris et de jure"
and the Courts were not bound to
raise it if the facts in evidence went
against it."

Referring to the oral evidence adduced by the
parties in para 63 of the Judgment the Hi gh Court held
that the oral evidence on either side is nmore or |ess of
little value except insofar as the witnesses on each side
may have yielded in cross examnation critica
concessions in favour of their rivals.

The High Court sunmed up its finding in para 64
of the judgnment in the foll owi ng words:

"Di sagreeing with the | ower Appellate
Court, | hold that the Di ganbaris
plaintiffs have failed to prove that the
two suit fields belong to the Paw i
tenple or that the Pawli temple itself

bel ongs to the Di ganbari Community

or that the two suit fields belong to the
Di ganbari Conmunity. That finding
clearly entails dismissal of the main

cl aim of declaration and possession
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laid by the Diganbari plaintiffs, except
in respect of decree for their rights of
user as passed by the trial Court."

In para 66 of the judgnment the Hi gh Court
consi dered the contention that the present suit is
barred by the principle of res judicata, in view of the
judgrment in CGivil Suit No.4/1910, and answered the
point in the negative holding that that suit related to
ri ght of worship and excl usive possession or
management of the main town tenple of Shr
Ant ari ksha Parshwanath at Sirpur. The issue of title to
the present two suit fields was not directly and
substantively involved “in that suit. Therefore, the H gh
Court held that the decree in Civil Suit No.4/1910 as
ultimately confirmed by the decision of the Privy
Counci |~ Appeal No.69/1927 woul d not operate as res
judicata for the purpose of the present suit.

On the discussions in thejudgnent the Hi gh

Court set aside the decree passed by the | ower Appellate
Court and ordered the decree of the trial court to be
rest ored.

Fromthe discussions in the judgnent it is clear
that the H gh Court has based its findings on the
docunent ary evi dence pl aced on record and
statements made by sonme witnesses which can be
construed as adm ssions or conclusions. The position
is well settled that when the judgnent of the final
Court of fact is based on mis-interpretation of
docunentary evi dence or on consi deration of
i nadmi ssi bl e evidence or ignoring material evidence the
Hi gh Court in second appeal is entitled to interfere with
the judgnent. The position is alsowell settled that
adm ssion of parties or their witnesses are rel evant
pi eces of evidence and should be given due wei ght age
by Courts. A finding of fact ignoring such adm ssions or
concessions is vitiated in |law and can be interfered
with by the Hi gh Court in second appeal. Since the
parties have been in litigating terns for several decades
the records are vol um nous. The Hi gh Court as it
appears fromthe judgnent has discussed the
document ary evi dence threadbare in the light of |aw
relating to their admssibility and rel evance.

On perusal of the judgnent of the H gh Court and
on consideration of the matter we do not find that the

judgrment suffers fromany serious illegality or infirmty
which calls for interference in this appeal filed by
speci al | eave. Accordingly, the appeal fails and is

di sm ssed with costs.




