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PETI TI ONER
STATE OF U.P. & ANR

Vs.

RESPONDENT:
SHRI KRI SHNA PANDEY

DATE OF JUDGVENT: 01/ 03/ 1996

BENCH:

RAMASWAMY, K.
BENCH:

RAMASWAMY, K.

G B. PATTANAIK (J)

Cl TATI ON
1996 AI'R 1656 1996 SCALE (3)1

ACT:

HEADNOTE:

JUDGVENT:
ORDER

Leave granted.

W have heard |earned counsel on both sides. This
appeal by special leave arises from the order of the Hi gh
Court of All ahabad, nmade on Decenber 2, 1993 in Cvil M sc.
Wit Petition No.29951 of 1993. The ~adnmitted position is
that before departnental enquiry was initiated against the
respondent for enbezzl enent  of Rs. 2,47,479/-,  on hit
attaining the age of superannuation on March 31, 1987, he
was allowed to retire from service. The departmenta
proceedi ngs thereafter were initiated against him~ F.I.R
was | odged and investigation is stated to be in progress. No
such rule to continue the proceedings after retirenent as is
in vogue in sone State or Central Service Pension Rules, is
in operation. So the action of departnental proceedings
cannot be continued. There would be no inpedinment to have
the investigation into the offences continued. However, when
pension was not paid to himit canme to be challenged in the
Hi gh Court in the above wit petition which the H gh Court
has allowed it and has directed to pay the pension. Thus
this appeal by special |eave.

The only provision brought to our notice is Rule 351-A
whi ch reads as under

"The CGovernor reserves to hinself

the right of wi t hhol di ng or

wi thdrawing a pension or any part

of it, whether permanently or for a

specified period and the right of

ordering the recovery from a

pensi on of the whole part of any

pecuni ary | oss caused to

Government, if the pensioner is

found in departnental or judicia

proceedi ngs to have been guilty of

grave m s-conduct, or to have

caused pecuniary |oss to Governnent
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by m sconduct or negligence, during
his service, i ncl udi ng service
rendered on re-enpl oynment after
retirement:

Provi ded t hat

a) such departnental proceedings,
if not instituted while the officer

was on duty ei t her bef ore
retirement or during re-enploynent-
i) shall not be instituted

save with the sanction of
the CGovernor,

ii) shall be in respect of an
event which took place
not nmore than four years
bef ore the institution of
such proceedi ngs, and

iii) ~shall ~be conducted by
such authority and in
such place or places as
the CGovernor may direct
and in accordance wth
the procedure applicable
to proceedings on which
an /order of dism ssa
fromservice may be made

b) judicial ' proceedings, if _not
instituted while the officer was on
duty either before retirenment or
during re-enploynent, shall have
been instituted in accordance with
sub-clause (ii) of clause (a) and

c) the Public Service Conm ssion,

UP., shall be consulted before
final orders are passed.
Expl anation - For the purpose of

this article -
a) departnental proceedings shal
be deemed to have been instituted
when the charges framed agai nst the
pensioner are issued to him or if
the officer has been placed under
suspension froman earlier date, on
such date; and
i) in the case of crimna
proceedi ngs, on the date
on which a conplaint is
made, or a charge sheet
is subm tted, to a
crimnal court; and
ii) in the case of civi
proceedi ngs, on the date
on which the plaint is
presented or, as the case
may be, an application is
made, to a civil court.
Note:- As soon as proceedings of
the nature referred to in this
article are instituted the
aut hority whi ch institutes
such proceedi ngs shall w thout
delay intimate the fact to the
Audit O ficer concerned.”
A reading thereof clearly indicates that the Governor
reserves to hinself the power and right to wthhold or
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wi thdraw pension or a part thereof, whether permanently or
for a specified period. Equally, he has right to order
recovery from pension of the whole or part of any pecuniary
| oss caused to CGovernment when it is found in a departmental
or judicial proceedings that the delinquent was guilty of
grave msconduct or has caused pecuniary loss to the
Government by his misconduct or negligence while he was
continuing in service including the period of his re-
enpl oyment after retirement. But the conditions precedent
are that the departnental proceedings should be initiated
only either before retirement or during re-enploynment and
the sane shall not be instituted wthout the sanction of
the Governor. It should be in respect of an event which may
have taken pl ace not nore than 4 years before the
institution of such proceedings.

Expl anation to the rule purports to give the nmeaning to
the words ’'commencenent of departnmental proceedings’ . It
says that  departnmental proceedings shall be deemed to have
been instituted when the charges franed against the
pensioner _are issued to him or if the officer has been
pl aced under suspension from an earlier date, from such date
the date of suspension and the proceedi ngs shall be deened
to have been instituted in the case of crimnal proceedings,
on the date on which conplaint is nade or a charge-sheet is
submtted to a crimnal «court; and in the case of civi
proceedi ngs, on the date on which the plaint is presented
or, as the case nmay be, an application-is nade to the civi
Court. As soon as the proceedings of the nature referred in
the articles are instituted, the authority which institutes
such proceedings shall without -delay intinate the fact to
the audit officer of the concerned.

It would thus be seen that proceedings are required to
be instituted agai nst a del i nquent of ficer bef ore
retirement. There is no specific provision allowing the
officer to continue in service nor any order passed to allow
him to continue on re-employment till the enquiry is
conpleted, without allowing him to retire from /service.
Equally, there is no provision that the proceedings be
initiated as disciplinary nmeasure and the action initiated
earlier would remain unabated after retirenent. If Rule 351-
Ais to be operative in respect of pending proceedi ngs, by
necessary inplication, prior sanction of the Governor to
continue the proceedings against himis required. On the
ot her hand, the rule also would indicate that if the officer
caused pecuniary |oss or conmitted enbezzl enent etc. due to
m sconduct or negligence or dereliction of duty, then
proceedi ngs should also be instituted after -retirenent
against the officer as expeditiously as possible. But the
events of msconduct etc. which may have resulted in the
loss to the Governnent or enbezzlenent, i.e., the cause for
the institution of proceedings, should not have taken pl ace
nore than four years before the date of institution of
proceedings. In other words, the departnental proceedings
must be instituted before |apse of four years fromthe date
on which the event of msconduct etc. had taken place.
Admittedly, in this case the officer had retired on March
31, 1987 and the proceedings were initiated on April 21
1991. oviously, the event of enbezzlement which caused
pecuniary loss to the State took place prior to four years
fromthe date of his retirement. Under these circunstances,
the State had disabled itself by their deliberate om ssions
to take appropriate action against the respondent and
allowed the officer to escape from the provisions of Rule
351-A of the Rules. This order does not preclude proceeding
with the investigation into the offence and taking action
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t her eon.
The appeal

is accordingly dismssed. No costs.




