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ACT:

Oissa Sales Tax Act 1947-Sections 3B and 5 (1)-Scope
of -Notifications | evying purchase tax on banmboos agreed to
be served and standing trees agreed to be severed-Wether
Utra vires the Act-Wether create new class of goods not
known to | aw Wiether anpbunt to tax on inmmovabl e property -
and not on goods-notifications issued in supersession of al
previous notifications on the subject-Wether w pe out al
tax liability accruing under previous notifications.

"Ti nmber" and "l ogs"-Wet her ‘nean t he sane thing.

Banboo contract-Nature of -Wether an easenent.

Interpretation-Nature and nmeaning of a document - Whet her
can be deternined by the end-result-Court-if could go into
policy matters.

Constitution of India-Article 141-Conflicting views of
the Supreme Court on sane point-View of |arger Bench to be
followed in preference to view of smaller Bench

HEADNOTE:

Section 3B of the Oissa Sales Tax Act 1917 enpowers
the State Governnment to declare fromtine to tine any goods
or class of goods to be liable to tax on turnover of
purchases. The proviso provides that no tax shall be payable
on the sales of such goods or class of goods decl ared under
this section. Section 5(1) prior to its amendnment by the
Oissa Sales Tax (Anendrment) Odi nance, 1977 provides that
the tax payable by a dealer under the Oissa Act shoul d be
levied on his taxable turnover at such rate not exceeding
thirteen percent and subject to such conditions as the State
CGovernment might fromtinme to time by notification specify.

On My 23, 1977 the State GCovernment issued two
notifications. Notification No. SRO 372/77 was nmade under
section 3B anending the earlier notification dated April 23,
1976. This notification made standing trees and banboos
agreed to be severed liable to tax on the turnover of
purchase with effect from
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June 1, 1977. Notification SRO No. 373177 issued under the
first proviso to section 5(1) of the Orissa Act amended with
effect fromJune 1, 1977 the second of the two notifications
of April 23, 1976 and directed that the tax payable by a
deal er under the Orissa Act on account of purchase of
banboos agreed to be severed and standing trees agreed to be
severed woul d be at the rate of 10%

On Decenber 29, 1977 the Orissa Sales Tax (Amrendrent)
Ordi nance, 1977 was promnul gated anending the Orissa Act with
effect from January, 1978. Wth effect fromthe sane date
two notifications SRO No 900177 and SRO No. 901177 were
issued; the first notification which was issued under the
provi sions of section 3B and in supersession of all previous
notifications on the ~subject, declared that the goods
mentioned in Colum (2) of the schedule to the notification
were liable to be taxed on the turnover of purchase with
effect from January 1, 1978. Entries 2 and 17 in the
schedul e of this notification specified "banboos agreed to
be severed"  and "standing trees agreed to be severed"
respectively. Notification No. 901/ 77 issued under section 5

(1) was in supersession of all previous notifications in
that regard. The State Covernment, by this notification
directed that wth effect from January | 1978 the tax

payable by a dealer under the Oissa Act on account of
purchase of goods specified in colum (2) of the schedule to
the notification would be at the rate specified against it
in colum (3) thereof. The rate of purchase tax for bamboos
agreed to be severed and standing trees agreed to be severed
was prescribed at 10% The Ordinance was repealed and
repl aced by Orissa Sal es Tax (Anendnent) Act of 1978.

A large nunmber of wit petitions were filed before the
H gh Court inpugning the notifications dated WMy 23, 1977
and Decenber 29, 1977. One group of petitioners consisted of
those who had entered into agreements with the State for the
felling, cutting, obtaining and renoving banboos from forest
areas for the manufacture of paper (banboo contracts), and
the other group consisted of those who had entered into
agreements for the purchase of standing trees (Tinber

Contracts).
The banboo contracts were a grant of exclusive right
and license to fell, i cut and renmove banboos from  the

forest. Under the terns of auction the respondent was bound
to pay a mnimm royalty irrespective of the quantity of
banboos cut and renoved. The CGovernor of- the  State was
called the "grantor" of the licence. The banboo contracts
were in respect of different areas for periods ranging from
11 to 14 years wth an option to renew the agreenents for
further periods.

The respondent in CA No. 219182 contended before the
Hi gh Court that the subject matter of the Banboo contract
was not a sale or purchase of goods but was a |ease of
i movabl e property or in any went was a creation of an
interest in imovable property by way of grant profit a
prendre which ampbunted to an easenent wunder the Indian
Easements Act 1882 and that for that reason the royalty
payabl e under the banboo contracts could not be nmade
exigible to either sales tax or purchase tax and that the
i mpugned provisions of the notifications were wultra vires
the Act. It was al so contended that the banboo contract was
28
a works contract and for this reason also the transaction
was not exigible to sales tax or purchase tax, and since the
two notifications of Decenber 29, 1977 were expressed to be
made in supersession of all earlier notifications on the
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subj ect, the liability to sales tax wunder the said
notifications of May 23, 1977 was w ped out.

In CGivil Appeal No. 220/82 the bids of the respondent
firmat auctions held by the Government in respect of trees
standing in forest areas were accepted and on confirmation
of the bids by the conpetent authority it entered into
agreenents with the Governnment for felling and renovi ng such
trees. The respondent, in turn, sold the trees felled by it
inthe formof 1logs to others- At the relevant tinme the
respondent was successful at five auction sales and on
ratification of the bids entered into five separate
agreements (tinmber contracts) for felling and removing the
trees standing in the forest areas.

After the issue of the notifications of May 23. 1977
the respondent filed a~ wit petition in the H gh Court
against the State and the Sales Tax and Forest Authorities
contending (1) that the |levy of purchase tax on standing
ti mber agreed to be -severed was beyond the |legislative
conpetence of t he State Legi sl ature and (2) the
notifications inposed a tax both at the point of sale and at
the point- of purchase and for this reason were invalid and
ultra vires the Act. It was also contended that tinber
contracts were works contracts and the ampunts payabl e under
them were not exigible either to purchase tax or sales tax.

The High Court allowed all the wit petitions and
guashed the inpugned notifications.

In appeal to the Suprene Court the -State contended
that the subject '‘matter of the inpugned provisions is
"goods" within the meaning of the termin the Sal es of Goods
Act and the Orissa Act, and that what was made exigible to
tax under the inpugned provisions notifications, was a
conpl et ed purchase of goods.

N

HELD: (1) Notification SRONos. 372/77 and 373/77
dated May 23, 1977, (2) entries Nos. 2 and 17 in the
schedule to notification No. 900177 and (3) entries Nos. 2
and 17 in the schedule to notification No. 901177 dated
December 29, 1977 levying purchase tax at the rate of ten
per cent on the purchase of banmboos agreed to be severed and
standing trees agreed to be severed, —are not ultra vires
either Entry 54 List 11 of the Seventh Schedule to the
Constitution of India or the Oissa Sales Tax Act 1947 but
are constitutional and valid [ 145D F]

(a) The Legislative conmpetence to enact the Olissa
Act, which was a pre-constitution enactnent, was derived
fromsection 100 (3) of the Governnent of India Act, 1935

read with Entry 48 in List Il in the Seventh Schedule to
that Act. Wiile Entry 48 spoke of "taxes on the sale of
goods" Entry 54 of List Il of the Seventh Schedul e of the
Constitution speaks of "taxes on the sale or

29

purchase of goods." The addition of the word "purchase" in
Entry 54 pernits the State Legislature to |levy a purchase
tax and does not confine its taxing power merely to |evying
sal es-tax. [62F; H|

(b) A cantena of decisions of this Court had hel d that
the expression "sale of goods" had been used in the
Government of India Act, 1935 in the same sense in which it
isused in the Sale of Goods Act, 1930 and that it
authorised the inposition of a tax only when there was a
conpleted sale involving transfer of title to the goods.
Wil e construing Entry 54 in List Il of the Seventh Schedul e
to the constitution interpretation was adopted and any
attenpt by the State Legislature to give that expression an
artificial meaning or an enlarged meaning or to bring within
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its scope what would not be conprehended wthin that
expression would be unconstitutional and ultra vires. [63F
64G H, 63(G

State of Madras v. Cannon Dunkerley & Co. (Madras)
Ltd. [1959] SCR 379; The Sales Tax Oficer Pilibhit wv.
Messrs. Budh Prakash Jai Prakash [955] 1 SCR 243, 247.

Bhopal Sugar |ndustries Ltd. MP. & Anr. v. P. Dube
Sal es Tax O ficer Bhopal Region Bhopal & Anr. AIR 1964 SC
1037; K. L. Johar & Co v. Deputy Comercial Tax Oficer
[1965] 2 SCR 112; Joint Commercial Tax O ficer Harbour Div.
Il Madras v. Young Men’'s India Association (Reg.) Madras &
Anr. [1970] 3 SCR 680; State of WMharashtra & Anr. v.
Chanpal al Kishanlal Mhta [1971] 1 SCR 46, foll owed.

(c) Although a State is free to inpose a tax at one or
nore points in a series of sales or purchases in respect of
the same goods, the Oissa Act has adopted a single point
| evy by enacting the proviso to section 3 under which no tax
is payable on the sale of goods or class of goods decl ared
under that section'to be liable to tax on the turnover of
purchases. The proviso to section 8 states that "the sane
goods shall not be taxed at nore than one point in the sane
series of sales or purchases by successive dealers.”
Therefore, where in a series of sales or purchases tax is
levied at a particular point neither sales tax nor purchase
tax can be levied at another point in the sanme series. [65C

(d) Since any attenpt on the part of the State to
i mpose by-legislation tax on sales or purchases in respect
of what would not 'be "sale" or a "sale of goods" under The
Sal e of Goods Act, 1930 is unconstitutional, any attenpt by
it to do so in the exercise of its power of nmaking
subordinate | egislation, would be equally unconstitutional
Similarly. where any rule or notification travels beyond the
ambit of the parent Act, it would be ultra vires the Act.
Equal |y, sales tax authorities ~purporting to act under the
Act or under any rule made or notification issued thereunder
cannot travel beyond the scope of such Act, /rule or
notification. Thus, the sales tax authorities under the
Orissa Act cannot assess to sales tax or purchase'tax, a
transaction which is not a sale or purchase of
30
goods or assess to sales tax any goods —or class of goods
which are liable to purchase tax or assess to tax, whether
sal es tax or purchase tax, goods at another point in-the
same series of sales or purchases of ~those goods by
successive dealers who are |liable to be taxed at a different
point in that series.

[65G H 56A-C
(2) There is no substance in the argunent of the
respondent that by the inpugned provisions a new-class of
goods. not known to | aw, had been created. The definition of
the expression "goods ' in both the Sale of Goods Act and
the Oissa Act which is alnpbst in identical terns, includes
"things attached to or formng part of The |and which are
agreed to be severed before sale or under the contract of
sale." [66E, G H]

(a) An examination of the definitions of novable
property and i mmovabl e property given in the General C auses
Act, Registration Act and Transfer of Property Act, show
that things attached to the earth are "i movabl e property.”
The term "attachment" means "rooted in the earth as in the
case of trees and shrubs." Thus, while trees rooted in the
earth are i movabl e property as being things attached to the
earth by reason of the definition of the term"inmovable
property" in various statutes namely the CGeneral C auses Act
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and the Oissa General C auses Act and the Registration Act
read with the definition of the expression "attached to the
earth" given in the Transfer of Property Act, standing
timber is "novable property" by reason of its exclusion from
the definition of "immvable property” in the Transfer of
Property Act and the Registration Act and by being expressly
included within the meaning of the term "novable property”
given in the Registration Act. [67E, 68F, 68G H, 69A]

(b) The term "standing tinber" has been judicially
recognised as "a tree whichii in a state fit for the
purposes of being used as wood for buildings, houses,
bri dges, w ndows, whether on the tree or cut and seasoned”,
that is, a tree neant to be converted into tinber so shortly
that it could already be |ooked wupon as tinber for al

practical purposes even though it is still standing. Thus,
trees which are ready-to be felled would be standing tinber
and therefore "novable property."” Wile trees (including

banboos) rooted in the earth being things attached
to the earth are immovable property and if they are
"standi ng tinber", are novable property, trees (including
banboos) rooted in the earth which are agreed to be severed
before sale or under the contract of sale are not only
novabl e property but al so goods. [09D- E; 70B-C]

Sm. Shantabai ~ v. State of Bombay & O's. [1959] SCR
265, 275-6, foll owed.

(c) The distinction which existed in English |aw
between fructus naturales (natural growh of soil regarded
as part of the soil until severance) and fructus
i ndustriales (which are chattels considered as representing
the | abour and expense of the occupi er and thing independent
of the land) does not exist inlIndian |law. In acase of this
nature the only question that falls for consideration in
Indian law is whether a transaction relates to "goods" or
"nmovabl e
31
property". If it is sale of imovable property, a docunent
of the kind specified in section 17 of the Registration Act
is required to be conpulsorily registered but a docunent
relating to sale of goods or of novable property i's not
required to be registered. Secondly under Entry 54 of List
11 of the Seventh Schedule the State cannot |evy a tax on
the sale or purchase of any property other than goods. [71C
Dl

3. The respondent’s contention that the inpugned
provisions levied a purchase tax on imovable property and
not on goods and that the State CGovernment has travelled
beyond its taxi ng power has no nerit. [71F]

(a) The High Court erred in holding that the inmpugned
provi sions ampunted to | evying a tax on an agreenent to sel
and not on actual sale or purchase, that standing /'trees
bei ng unascertai ned goods continued to be the property of
the State Government until felled and therefore the title to
such trees or banboos is transferred in favour of the Forest
Contractor only when the trees or banboos were felled and
severed in accordance with the ternms of the contract. There
is a fallacy in the reasoning of the High Court in that the
Hi gh Court read nmerely the description of the goods given in
the inpugned provisions by itself and not in conjunction
with their governing words.

[71G H, 72A- B]

(b) Tax levied wunder section 3B is not on goods
decl ared under that section but on the turnover of purchases
of such goods. A reading of the notification, issued under
sections 3B and 5(1) as a whole nakes it clear that the
taxabl e event is not an agreenent to sever standing trees or
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banboos but the purchase of banmboos or standing trees agreed
to be severed. [72C D]

(c) The use of the ternms "agreed" in the description
of goods showed that there nust be an agreenent between the
buyer and the seller and under this agreenent standing trees
as al so banboos nust be agreed to be severed. According to
the definition of "goods" such severance nay be either
before sal e or under the contract of sale, The Sale of Goods
Act makes a distinction between sale and agreenent to sel
and provides that where there is a transfer fromthe buyer
to the seller of property in the goods which are the subject
matter of the agreenent to sell, the contract of sale is a
sale but when the transfer of property in the goods is to
take place at a future tinme or subject to sonme condition
thereafter to be fulfilled it is an agreement to sell which
becomes a sale when the tine el apses or such conditions are
fulfilled. In thefirst~ case ~the contract is "executed
contract” while in the second it is "executory."

[ 72E; 73C- D]

(d). A conspectus of the rel evant sections o, the Sale
of Goods Act shows that a purchase would be conpl ete when
the goods (in the case standing trees or banboos) are
specific goods. |If these factors exist, then wunless a
different intention  appears either fromthe terms of the
contract or can be inferred fromthe conduct of the parties
and other circunstances of the case, the property in such
goods would pass from the seller to the buyer when the
contract is nmade and it is inmaterial whether the tine of
paynment of the price or the time of

32
taking their delivery (of standing trees agreed to be
severed or banboos agreed to be severed or ‘both) is

post poned. If, however, there is an unconditional contract
for the sale of unascertai ned goods then unless a different
i ntention appear-, the property in themwould be transferred
to the buyer when the goods are ascertained and it woul d be
imaterial whether the tine of paynent of the price or the
time of taking delivery of standing trees agreed to be
severed or banboos agreed to be severed or both is
postponed. In either event, the sale and purchase woul d be
conpleted before severance. Therefore for the inpugned
provisions to apply the severance of the standing trees or
banmboos nmust not be before sale but under the contract of
sale, that 1is, after the sale thereof is conpleted. The
absence in the inmpugned provisions of the words "before sale
or under the contract of sale" thus made no difference. The
subject matter of the inpugned provisions was goods and the
tax levied thereunder was on the conpleted purchase of
goods. [76F-H, 77A-C]

4. The H gh Court has confused the question of
interpretation of the inpugned provi si ons wi-t h t he
interpretation of Tinber Contracts and Bamboo Contracts. The
guestion of the validity of the inpugned provisions had
nothing to do wth the legality of any action taken
thereunder to make exigible to tax a particular transaction
If a notificationis invalid, all action taken wunder it
woul d be invalid also. Wiere on the other hand, a
Notification is wvalid, an action purported to be taken
thereunder contrary to the terms of that notification would
be bad in law wthout affecting in any manner the validity
of the notification. Wre the interpretation placed by the
Hi gh Court on the Banboo contracts and the Ti mber Contracts
correct, the transactions covered by them would not be
liable to be taxed wunder the inpugned provisions and any
attenpt or action by the State to do so would be illegal but




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 88

the wvalidity of the inpugned provisions would not be
affected thereby. There is no nerit in the challenge to the
validity of the inpugned provisions on the ground of their
unconstitutionality. [77D, F-H 78A]

5. (a) The High Court also erred inits viewthat
banboos and trees agreed to be severed were the sanme as
banboos and tinber after they were felled and that since
banboos and trees were liable to tax at the sale point,
taxation of the sane goods at the purchase point anpbunted to
doubl e taxation and that this was contrary to the provisions
of the Orissa Act. [78(C

(b) Not only does the Oissa Act expressly forbids
doubl e taxation but it ‘also forbids the |levying of tax at
nore than one point in the sanme series of sales or purchases
by successive dealers This is evident fromthe provisos to
sections 3B and 8. Under the proviso to section 3B no tax is
payabl e sal es of goods or class of goods decl ared under that
section'to be liable to tax on the turnover of purchases.
Under the proviso to section 8 the sanme goods are not to be
taxed at nore than one point in the sane series of sales or
pur chases by successive deal ers. [ 78E- F]

(c) The two notifications of Decenber 29, 1977 were

issued as a result the Oissa Sales Tax (Anendnent)
ordi nance 1977 which |ater becane the
33

Oissa Sales Tax @ (Amendnent) Act, 1978, while the two
notifications of My 23, 1977 were issued prior to the
amendnent . [ 79A]

(d) Prior to  January 1, 1978 under section 5(1) tax
was payable by a dealer on his taxable turnover of sales as
al so purchases at n certain fixed percentage. This rate
applied both to sales tax and purchase tax. But the purchase
tax was payable only on the turnover of purchases of goods
declared B under section 3B. In respect of goods not so
declared a dealer was liable to pay only sales tax. Under
the proviso to this section, if _goods were declared to be
liable to purchase tax, no tax was payabl e on sal es of such
goods. Under section 5(1) the State Governnent was required
to issue t notification only when it wanted to fix a rate of
tax higher or lower than that specified in this section. If
no such notification was issued then the tax payable, be it
sal es tax or purchase tax, was to be at the rate nentioned
in section 5(1). Were, however, any goods were declared
under section 3B to be liable to tax on the turnover of
purchases, the notification prescribing a higher or|ower
rate of sales tax issued under the first proviso to section
5(1) would thereupon ceases to be observative by reason of
the operation of the proviso to section 3B and it was not
necessary to repeal expressly that notification. It was al so
not necessary for the State Gover nnent to issue a
notification fixing the rate of purchase tax unless it
wanted to fix a rate higher or lower than that specified in
section 5(1). Were no such notification was issued, the
rate of purchase tax woul d be the one which was nentioned in
section 5(1). [79CH

(e) After January 1, 1978 no rate of tax was specified
inthe Oissa Act. Under section 5(1) the State Governnent
is given power to notify fromtime to time the rate of tax-
sales tax or purchase tax by issuing notifications. The
notification dated Decenber 29, 1977 issued under section
5(1) does not contain any entry in respect of banboos, or
timber or in respect of banmboos agreed to be severed or
standing trees agreed to be severed. If they were liable to
sales tax, they would fall under the residuary entry No. 101
and be liable to sales tax at the rate of seven percent. If
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any goods feeling under the residuary entry or any other
entry in that notification are declared under section 3B to
be liable to tax on the turnover of purchases, the residuary
entry or that particular entry would automatically cease to
operate in respect of those goods by reason of the proviso
to section 3B without there being any necessity to delete
that particular entry or to amend the residuary entry by
excluding those goods therefrom It would be necessary for
the State Governnent to issue a notification specifying the
rate of purchase tax on those goods because unlike what the
position was prior to January 1, 1978, on and after that
date the new sub-section 5(1) does not specify any rate of
tax but leaves it to the State Governnent to notify it from
time to tine. The H gh Court was in error in holding that
the inpugned provisions were wultra vires the Orissa Act as
they amounted to "doubl e taxation." [80A-E]

6. (a) There was no substance in the contention that
the two notifications of December 29, 1977 havi ng been nmade
in supersession of all previous notifications issued on the
subj ect their effect was to wipe out all tax liability which
accrued under ~the earlier notifications of My 23, 1977.

[ 80G H]
34

(b) The word "supersession” in the notifications of
Decenber 29, 1977 /was used in the sanme sense as the words
"repeal and replacenent” and, there fore, does not have the

effect of wi ping out the tax |Iliability under the previous
notifications. Al  that was done by using the words "in
super sessi on of al | previ ous notification in t he

Notifications of Decenber 29, 1977, was to repeal and
repl ace the previous notifications and not to w pe out any
l[iability incurred under the previous notifications. [146C
Dl

(c) Both sections 3B and  5(1) in express  terns
conferred power upon the State Governnent to issue
notification from time to tinme. Under these provisions the
State Governnent can issue a notification and repeal and
replace it by another notification. [81C

(d) The issuance of the notifications becane necessary
by reason of the change brought about in the schene of
taxation in 1977. Wth effect from January 1, 1978 unless a
notification was issued specifying the rate of tax, no
dealer would be liable to pay any tax under the Oissa Act.
Under the anended section if the State Government wanted to
tax any goods O class of goods at a higher-or |lower rate it
i ssued notifications specifications specifying such rate.
Since no rate of lax was specified in the new section but
was left to the State Governnment to fix it, it was necessary
to issue a notification consol i dati ng al | previ ous
notifications on the subject in respect of goods liable to
purchase tax which the State Government did. [82E; 83A;, C
Dl

7. (a) Tinmber contracts were not works contracts but
were agreenents to sell standing tinber. [146D0

(b) Tinmber contracts were not transactions of sale or
purchase of standing trees agreed to be severed- They were
nerely agreenents to sell such trees. The property in the
trees passed to the respondent firmonly in the trees which
were felled, that is, in tinber, after all the conditions of
the contract had been conplied with and after such tinber
was exam ned and checked and renoved fromthe contract area.
The i nmpugned provisions, therefore, did not apply to the
transactions covered by the Tinmber Contracts [98 A-B]

(c) A conspectus of the terns of the Sale Notice, the
Speci al Conditions of Contract, the General Conditions of
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Contract and the various statutory provisions shows that the
heading "sale notice of tinber'’ as also the use of the
words ' tinber and other forest products will be sold by
public auction" are not deternm native of the matter. The
other ternms and conditions of the contract nake it clear
that the Tinmber Contracts were not unconditional contracts
for the sale of goods in a deliverable state and the
property in the trees specified in Schedule | of the
Contract did not pass to the respondent firmwhen each of
the contracts was nade. The signing of the Tinber Contracts
did not result in a concluded contract because each contract
was conditional wupon the y State CGovernnent ratifying the
acceptance of the bid, the ratification order did not becone
an unconditional contract for the sale of specific goods in
a deliver able state for the respondent firmhad no right to
sever the trees and take them

away before conplying with the other conditions of the
contract, nanely, furni

35

shing a 'Coupe Declaration Certificate within the prescribed
time, registering the property mark or trade mark, making
the security deposit and so-on. This apart, the respondent
firmwas not at liberty tofell trees of his choice nor was
he entitled to renmove the felled trees by any route which it
liked but only by specified routes. [95F-H, 96B-C;, 97A- B]

(d) Although under rule 40 of the Oissa Forest
Contract Rules 1966, Rules stipulates that the respondent,
firmwas not entitled to any conpensation for |l oss sustained
by reason of fire, tenpest, disease, natural calamty or any
wongful act of a third party this only showed that after a
Ti nber Contract was concluded the risk passed to the
respondent firm Under section 26 of the Sale of (Goods Act
when the property is transferred to the buyer, the goods are
at the buyer’'s risk whether delivery had been nade or not;
but this section is qualified by the phrase "unless
ot herwi se agreed.” The Tinber Contracts in this case were
subject to contract to the contrary. This is nade cl ear by
rule 44 which states that "all forest produce renoved froma
contract area in accordance with these rules shall be at the
absol ute di sposal of the forest contractor." [97E-H]

8. (a) On the question whether the words "tinber" and
"l ogs" nean the sane thing in conmercial parlance the no
material had been produced by the parties. Were a term has
not been statutorily defined or judicially interpreted and
there is insufficient material on record as tothe neaning
of the words, the Court nust seek to ascertain its meaning
in conmon parlance with such aid as is availableto it. The
court may take the aid of dictionaries in such cases to
ascertain its neaning in comon parlance. In doing so, the
Court must bear in nmind that a word is used in different
senses according to its context and a dictionary gives al
the neanings of a word and the Court would have to sel ect
the particular neaning which would be relevant to the
context in which it has to interpret that word. [104E; 105B-
C 146G Hi

(b) The Orissa Act does not define the term"tinber"
or "logs." The statutory definition of "tinber" given in the
Oissa Forest Act, 1972 is that tinber includes "trees
fallen or felled and all wood cut up or sawn." The Madras
Forest Act, 1882 and the Indian Forest Act 1927, the two
Acts in force in the State of Orissa prior to the enactnent
of the Oissa Forest Act, 1972 too have not given any
exhaustive definition of the term"tinber." But what is
apparent fromthese definitions is that the word "tinber" is
not confined nmnerely to felled trees in the forests- In
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subsequent Act like the Oissa Forest Produce (Control of
Trade) Act, 1981 the concept that tinber is not nerely
felled trees has been enphasi sed. Therefore. a conspectus of
the neanings given to the term "timber" in statutes,
different dictionaries and as judicially interpreted by this
Court as well as by some High Courts shows that it means
"building material, generally wood, wused for building of
houses, ships etc.- and the word is applied to wood of
growi ng trees capable of being used for structural purposes.
Hence, <collectively to the trees thenselves.” A log
according to the dictionaries neans a bul ky mass of wood now
usual ly an unhewn portion of a felled tree or a |l ength cut
off for firewood. These logs will be nothing nore than wood
cut up or
36
sawn and would be tinber. Simlarly, a beamis tinber sawn
in a particular way. So too ratters would be tinber |ogs put
to a particular use. ~In ordinary parlance a plank woul d be
flattened and snoothed tinber.

[105C, F; 106C, 107A-D;, F]

Mohanl al-~ Vi shram v. Conmi-ssi oner of Sal es Tax, Madhya
Pradesh, Indore [1969] 24 STC 101; G Ramaswany and ot hers
v. The State of Andhra Pradesh and others [1973] 32 STC 309,
approved and

Krupasi ndhu /Sahu & Sons v. State of Orissa [1975] 35
STC 270. overrul ed.

9. (a) Sales of dressed or sized logs having been
assessed to sales tax, sales to the respondent Firm of
timber by the State Governnent from which | ogs were nade by
the respondent firm cannot be made liable to sales tax as it
woul d anmount to levying tax at two points in the same series
of sales by successive deal ers, assumng t hat t he
retrospectively substituted definition of "dealer" in clause
(c) of section 2 of the Orissa Sal es Tax Act, 1947 is valid.
[ 147B- C]

(b) Sales of Ilogs by the respondent firmduring the
period June 1, 1977 and Decenber 31, 1977 would be liable to
tax at the rate of ten percent. Assum ng that the sal es had
been assessed to tax at the rate of six percent as contended
by reason of the period of limtation prescribed by section
12(8) of the Orissa Act, the respondent-firms assessnent for
the relevant period cannot be re-opened to reassess -such
sal es at ten per cent. [147D E]

10. (a) The Banmboo Contract is not a |lease of the
contract area to the respondent conpany in CA219182. Nor
isit a grant of an easenent to the respondent conpany, as
it was not a grant of any right for the beneficial equi prent
of any of the respondent conpany. In addition to the right
of entry there are other inportant rights flowing fromthe
contract. It is a grant of a profit a prendre which in
Indian law is a benefit to arise out of Iland “and thus
creates an interest is imovable property. A profit a
prendre is a benefit arising out of land and in view of
section 3(26) of the General Causes Act, it is "imovable
property" within the nmeaning of the Transfer of Property
Act. [147F-H]

(b) There are countervailing factors which 80 to show
that a Banmboo contract is not a contract of sale of goods.

It is a grant of exclusive right and licence to fell, cut,
obtain and renmove bamboos. The person giving the grant the
Governor of the State, is referred to as "grantor"; the

consi deration payable is "royalty" which is not a termused
in legal parlance for the price of goods sold. It is not an
agreement to sell banboos standing in the contract area with
the accessory licence to enter upon such area for the
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purpose of felling and renoving banboos nor is it for a
particular felling season only. It is an agreenent for a
period ranging fromfourteen, thirteen and el even years with
the option to renew the contract for further terns of
twel ves years. The payment of royalty has no relation to the
actual quantity of banboos cut and rempved. The respondent
conpany was bound to pay a mininumroyalty and the royalty
paid was always in excess of the royalty due on the banboos
cut in the contract areas. The Bamboo contract conferred
upon the respondent-conpany a
37
benefit to arise out of land, nanely, the right to cut and
renove banboos which would grow fromthe soil coupled with
several ancillary rights and was thus a grant of a profit a
prendre. Being a profit a prendre or a benefit to arise out
of land any attenpt ~on the part of the State Governnment to
tax the amounts payabl e under the Banboo Contract woul d not
only beultra vires the Orissa Act but al so unconstitutiona
as being 'beyond the State’s taxing power under Entry 54 in
List Il ‘inthe Seventh Schedule to the Constitution of
I ndi a.
[119C, E; 120B-D; 121G H]

11. The deci sion of Firm Chhotabhai Jethabhai Patel &
Co. v. The State of Madhya Pradesh [1963] SCR 476 on which
the appellant relied i's not good | aw and has been overrul ed
by decisions of larger Benches of this Court. (State of
Madhya Pradesh v. Yakinuddin [1963] 3 SCR 13) [ 148A]

M s Mohanl al. Hargovi nd of Jubbul pore v. Conmi ssioner
of Incone Tax C. P. & Berar Nagpur L.R [1949] 76 | A 235;
LR 1949 Nagpur 892; AR 1449 PC 311; Ananda Behra and
another v. The State of Oissa and another [1955] 2 SCR 919
and Snt. Shantabai v. State of Bonbay & Orissa [1959] SCR
265 275-6 referred to; and

Board of Revenue Etc. v. AM Ansari Etc.[1976] 3 SCR
661 held 1 inapplicable.

12. (a) The case of State of MP. v. Oient Paper MIIs
Ltd. [1977] 2 SCR 1219 on which the appellant relied is not
good law as that decision was 'given per incuriumand had
laid down principles of interpretation which are wong in
law. The basic and salient features of the agreenent before
the Court in Oient Paper MIls Case were the same as in
the case of Mahadeo v. State of Bonbay and the Court was not
justified in not adverting to that case and the other cases
referred to on the ground that these cases dealt withthe
general |aw of real property. [142 H, 143A]

(b) The enunciation of |aw made by the Court in the
Oient Paper MIts case that a docunment should be so
construed as t o bring it within the anbit of a particul ar
statute relevant for the purpose of the dispute before the
court and that in order to do so, the Court could | ook at
only such of the clauses of the docunent as also to just one
or nore, of the consequences flow ng from he docurment' which
would fit in with the interpretation which the court wanted
to put on the docunment to nmake that statute applicable, is
fraught with considerable danger and mischief as it my
expose docunents to the per sonal predilictions and
phi | osophi es of individual judges depending upon whether
according to themit would be desirable that documents of
the type they have to construe should be nmade subject to a
particul ar statute or not. [139E-G

(c) Secondly, in observing that the State Government,
for reasons best known to it had "left the exploitation of
the forest resources in part to the private sector" the
court had overlooked that it was a matter of policy for the
State to decide whether such transactions should be entered
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into or not, whether the transactions entered into by the
State was for the industrial devel opnent of

38

the State and whether the transaction ensured enploynment for
the people of the area and so on.

(d) Thirdly, the nature and nmeaning of a docunent
cannot be deter mned by its end-result or one of the
consequences which flow from it. In look in nmerely at the
end-result of the agreement the court overlooked a firmy
established principle that both the agreenment and the sale
must relate to the same subject matter and therefore, there
cannot be an agreenent relating to one kind of property and
a sal e as regards another. [141C D

(e) In comng to the conclusion that the term
"royalty" used in the ~docunent before it was nerely a
"euphimism' for the "price of timber". the court overl ooked
the fact that the amount of royalty payable by the
respondent. was consideration for all the rights conferred
upon it under the ~contract though it was to be cal cul ated
according to the quantity of banboos felled.[141H, 142A]

13. \Were there are two or nmore conflicting views of
this court on the sane point the proper course for the Hi gh
Court or even for smaller Benches of this court is to find
out and follow the views expressed by | arger Benches of this
court in preference to those expressed by smaller benches-
This practice has crystallised into arule of |aw declared
by this Court. [142E-F]

uol. wv. K. S. Subramani an [1977]11 SCR 87, 92
fol | oned.

14. A works contract is a conpendi ous termto describe
conveniently a contract for the performance of  work or
services in which the supply of naterials or sone other
goods is incidental. In the instant case, the ' tinber
Contracts being agreenents relating to nmovable property and
the Banboos Contracts being a grant- of an interest in
i movabl e property, cannot be works contracts. The payee of
the price, namely, the Governnent has not undertaken to do
any work or labour. It was the contractor who had to enter
upon the land to fell the trees and renove them So'is the
case of Banboo Contracts.

[ 144H;, 145A]

Comm ssioner of Sales tax, MP. v-—Purshottam Prenji
[1970] 26 STC 38, 41 S.C., referred to.

JUDGVENT:

CIVIL APPELLATE JURISDICTION: Civil Appeal Nos. 219
220 of 1982.

From the Judgnent and Order dated 19.9.1979 of the
Hi gh Court of Orissa in D.J C. Nos. 811 & 1048/77.

Anil B. Divan and R K Mhta for the Appellants.

S.,T. Desai, S.R Banerjee and Vinoo Bhagat, B. R
Aggarwal, Mss Vijaylakshm Menon Vinod Bobde for the
Respondent s.
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The Judgnent of the Court was delivered by

MADON J. These two Appeal s by Special Leave granted by
this Court are against the judgnent and order of the Orissa
Hi gh Court allowing 209 wit petitions under Article 226 of
the Constitution of India filed before it.

CGenesi s of the Appeals

On My 23, 1977, the CGovernnent of Oissa in the
Fi nance Departnent issued two Notifications under the Oissa
Sal es Tax Act 1947 (Orissa Act XIV of 1947). W will
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hereinafter for the sake of brevity refer to this Act as
"the Orissa Act". These Notifications were Notification

SSRO 372/ 77 and Notification S.R O No. 373/ 77

Notification SSR O No. 372/77 was made in exercise of the
powers conferred by section 3-B of the Oissa Act and
Notification SSR O No. 373/77 was made in exercise of the
powers conferred by the first proviso to sub-section (1) of
section 5 of the Oissa Act. W wll refer to these
Notifications in detail in the course of this judgnent but
for the present suffice it to say that notification
S.R O No. 372/77 amended notification no. 20209- CTA-14/76-F
dated April 23, 1976, and made banmboos agreed to be severed
and standing trees agreed to be severed liable to tax on the
turnover of purchase with effect from June 1, 1977, while
notification SSR O No 373/77 anended with effect from June
1, 1977, Notification No. 20212-CTA -14/76-F dated April 23,
1979, and directed that~ the tax payable by a deal er under
the Orissa Act on account of the purchase of bamboos agreed
to be ' severed and standing trees agreed to be severed would
be at the rate of ten per cent. After the promnul gati on on
Decenber 29, 1977, of the Olissa Sales Tax (Arendrent)
O di nance 1977 (Oissa Odinance No, 10 of 1977 ), which
amended the Oissa Act, two other notifications were issued
on Decenber 29, 1977, by the Governnent of Oissa in the-
Fi nance Depart ment , nanel y Noti fication No. 67178-
C.T.A 135/ 77(Pt.) F(S.R O. No900/77) and Notification No.
67181-C. T. A 135/77-F (SR O No. 901/77). The first
Notification was expressed to be made in exercise of the
powers conferred by section 3-B of the Orissa Act and in
supersession of all previous notificationsissued on that
subject. By the said notification the State  Governnent
declared that the goods set out in the Schedule to the said
Notification were liable to be taxed on-the turnover of
purchase with effect fromJanuary 1. 1978. Entries Nos. 2

40

and 17 in the Schedule to the said Notification specified
banboos agreed to be severed and standing trees agreed to be
severed respectively. The second Notification was expressed
to be nmade in exercise of the powers conferred by sub-
section (1) of section 5 of the Oissa Act ~and in
supersession of all previous notifications in that regard.
By the said notification the State Governnment directed that
with effect fromJanuary 1, 1978, the tax payable by a
deal er under the Orissa Act on account of the purchase of
goods specified in colum (3) of the Scheduleto the said
Notification wwuld be at the rate specified against it in
colum (3) thereof. In the said Schedule the rate of
purchase tax for banboos agreed to be severed and standing
trees agreed to be severed was prescribed as ten per cent.
The relevant entries in the Schedule in that behalf are
Entries Nos. 2 and 17. The Oissa Tax (Amendnent) Ocdi nance,
1977, was repealed and placed by the Oissa Sales Tax
(Amendrent) Act, 1978 (Orissa Act No. 4 of 1978).

As many as 209 wit petitions under Article 226 of the
Constitution of India were filed in the High Court of Oissa
challenging the validity of the aforesaid two Notifications
dated May 23, 1977, and the said Entries Nos. 9 and 17 in
each of the said two notifications dated Decenber 29, 1977
(hereinafter collectively referred to as "the inpugned
provisions"). The petitioners before the High Court fel
into two categories. The first category consisted of those
who has entered into agreenents with the State of Orissa for
the purpose of felling, cutting obtaining and renoving
banboos from forest areas "for the purpose of converting the
banboo into paper pulp or for purposes connected with the
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manuf acture of paper or in any connection incidenta
therewith". This agreement will be hereinafter referred to
as "the Banboo Contract". The other group consisted of those
who had entered into agreenents for the purchase of standing
trees. W will hereinafter refer to this agreement as "The
Ti mber Contract”. Al the Banboo Contracts before the Hi gh
Court were in the sane terns except with respect to the
contract area, the period of the agreenent and the anount of
royalty payable; and the same was the case with the Ti nber
contracts. By a common judgnment delivered on Septemnber 19,
1979, reported as The Titaghur Paper MIls Conpany Ltd. and
another v. State of Oissa and other (and other cases)l,
the High Court allowed all the

(1) (1980) 45 S. T.C. 170.

41

said wit petitions and gauashed the inpugned provisions.
The High Court nmade no order ~as to the costs of these
petitions.

Each of the present two Appeals has been filed by the
State of " Orissa, the Conmmi ssioner of Sales Tax Orissa, and
the Sales  Tax O ficer concerned ill the matter, chall enging
the correctness of the said judgnment of the High Court. The
Respondents in G vil Appeal No. 219 of 1982 are the Titaghur
Paper MIls Conpany Limted (hereinafter referred to as 'the
Respondent Conpany”) and one Kanak Ghose, ‘a sharehol der and
director of the Respondent Conpany. The Respondents in G vi
Appeal No. 220 of 1982 are Mangalji-Mulji Khara, a partner
of the firmof Mssrs. MM Khara, and the said firm The
Chi ef Conservator of Forests, Orissa, the Divisional Forest
O ficer, Rairkhol Division.. and the Divisional Forest
O ficer, Deogarh Division have al so been joined as proform
Respondents to the said Appeal

Facts of C. A No. 219 of 1985 D

The Respondent Conpany is a public limted conpany. Its
regi stered office is situated at Calcutta in the state of
West Bengal . The Respondent Conpany carries on inter alia
the business of nmanufacturing paper. For this purpose it
owned at the relevant tine three paper mlls-one at Titaghur
in the State of West Bengal, the second at Kankinara also in
the State of west Bengal and the third at P. O Choudwar,
Cuttack District, in the State of Oissa. For the purpose of
obtaining raw materials for its business —of manufacturing
paper, the Respondent Conpany entered into a Banboo Contract
dated January 20, 1974, wth the State of Oissa. This
agreement was effective for a period of fourteen years from
Cctober 1, 1966, in respect of Bonai Min Areas of Bonai
Division, for a period of thirteen years of with effect from
Cctober 1, 1967, in respect of Kusundih P. 'S. O Bona
Division; and for a period of eleven years with effect from
Cctober 1, 1969, in respect of GQurundia Rusinath P./S. O
Bonai Division, wth an option to the Respondent Conpany to
renew the agreenment for a further period of twelve years
from Cctober 1, 1980. For the present it is not necessary to
refer to the other terms and conditions of this Banmboo
Contract.

After the said two Notification dated My 23, 1977,
were issued, the Sales Tax O ficer, Dhenkanal Circle, Angul
Ward (the Third Appellant in Gvil Appeal No. 219 of 1982)
i ssused to
42
the manager of the Respondent Conpany’'s mll at P. O
Choudwar a notice dated August 18, 1977, under Rules 22 and
28(2) of the Orissa Sales Tax Rules, 1947, stating that
though the Respondent Company’s gross turnover during the
year inmmedi ately preceding June 1, 1977, had exceeded Rs.
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25,000; it had without sufficient cause failed to apply for
registration as a dealer under section 9 of the Oissa Act
and calling wupon himto subnit within one nonth a return in
Form 1V of the forns appended to the said Rules, show ng the
particulars of "turnover for the quarter ending 76-77 &
6/77". By the said notice the said manager was required to
attend in person or by agent at the Sales Tax Ofice at
Angul on Cctober 30, 1977, and to produce or cause to be
produced the accounts and docunents specified in the said
notice and to show cause why in addition to the anpunt of
tax that mght be assessed a penalty not exceedi ng one and
hal f times that anobunt should not be inmposed under section
12(5) of the Oissa Act that s, for carrying on business
wi thout being registered as a dealer. By its letter dated
August 25, 1977 the Respondent Conpany asked for tine to
seek legal advice. Thereafter by its letter dated Septenber
27, 1977 addressed to the said Sales Tax Oficer, the
Respondent, Conpany contended that the said notice was
invalid and called upon himto cancel the said notice. A
copy of the said letter was also sent to the Conm ssi oner of
Sal es Tax, Orissa, who is Second Appellant in Cvil Appea
No. 219 of 1982 as also tothe Chief Secretary to the
CGovernment of the State of Orissa. As no reply was received
to the said letter, the Respondent conpany and the said
Kanak Ghosh filed wit petition in the High Court of Oissa,
being O J.C No. 811 of 1977, challenging the validity of the
said two Notifications dated My 23, 1977, and the said
notice. Wiile the said wit petition was part-heard, the
said two Notifications were replaced by the said two
Notifications dated Decenber 29, 1977. Accordingly, the
Respondent Conpany applied for anendrment of the said wit
petition. It also filed along with Kanak Ghosh another wit
petition, being OJ.C No. 740 of 1978, ~challenging the
validity not only of the said two Notifications dated My
23, 1977, but also of Entries Nos. 2 and 17 of the said two
Notifications dated Decenber 29, 1977, and the said notice
dat ed August 18 1977, on the same grounds as those in the
earlier wit petition.

The principal contentions raised in the said wit

petitions were that the subject-matter of the Banboo
Contract was not a sale or
43

purchase of goods but was | ease of inmmovable property or in
any event was the creation of an interest in inmovable
property by way of grant of profit a prendre which according
to the Respondent Conpany anounted in Indian law to an
easenent under the Indian Easenments Act, 1882 (Act V of
1882), and that for the said reason the anmounts of royalty
payabl e under the Banboo Contract coul d not be nmade exigible
to either sales tax or purchase tax in the exercise of the
| egi sl ati ve conpetence of the State, and, therefore, the
i mpugned provisions were unconstitutional and ultra  vires
the Oissa Act. It was further contended that the Bamnboo
Contract was a works contract and for the said reason also
the transaction covered by it was not exigible to sal es tax
or purchase tax. It was also contended that as the said
Notifications dated Decenber 29, 1977, were expressed to be
made in supersession of all earlier notifications on the
subject, the liability, if any, under the said Notifications
dated May 23, 1977, was wi ped out. The said wit petitions
prayed for quashing the inpugned provisions and for wit of
mandanus agai nst the respondents to the said petitions,
nanmely, the State of Oissa, the Conmi ssioner of Sales Tax,
Oissa, and the said Sales Tax O ficer, restraining them
fromgiving any effect or taking any further steps or
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proceedi ngs agai nst the Respondent Conpany on the asis O
the i npugned provisions or the said notice.

In addition to the said two wit petitions filed by the
Respondent Company and the said Kanak Ghosh, three other
wit Petitions were also filed by other parties Wwo had
entered into Banboo Contracts wth the State of Orissa in
which simlar contention were raised and reliefs clained.
The record is not clear whether any assessnent order was
nmade agai nst the Respondent Conpany in pursuance of the said
notice or whether further proceedings in pursuance of the
said notice were stayed by the H gh Court by an interim
order. As nentioned earlier, by the said conmon judgnent
delivered by the High Court, the said wit petitions were
allowed. As a natural corollary of the Hi gh Court, quashing
the inpugned provisions it ought to have al so quashed, the
sai d notice dated August 18, 1977, and the assessnent order
if any, rmade in pursuance thereof. The H gh Court, however,
did not~ do so, perhaps because as it heard and deci ded al
the said 209 wit petitions together it did not ascertain
the fact's of each i ndi vidual petition or the exact
consequential reliefs to be given to the petitioner therein
44
Facts of C. A No. 220 of 1982

Messrs. MM Khara, Second Respondent to Civil Appea
No. 220 of 1982 (hereinafter referred to as "the Respondent
Firm'), is a-partnership firmof whichthe first Respondent
to the said Appeal, Mngalgi Milji Khara, is a partner. The
Respondent Firm carried on businessat P. O Sanbal pur in
the District of Sanbalpur in the State of Oissa and was
regi stered as a dealer  both under the Orissa Act and the
Central Sales Tax Act, 1956 (Act LXXIV of 1956), with the
Sales Tax O ficer, Sanbalpur | Circle. The business of the
Respondent Firm so far as concerns this Appeal consisted of
bi dding at auction held by the Government of Oissa in
respect of trees standing in forest areas and if it was the
hi ghest bi dder, entering into an agreenent wth the
Government for felling and renpbving such trees and in its
turn selling the trees felled by it in the shape of logs to
other. The procedure followed by the State of ~Orissa in
giving forest areas was to publish notices of  proposed
auction sales of tinber and other  forest products .in
particul ar forest areas. After the auctions were held,
ratification orders would be issued by the State Governnent
to the forest contractors who were the
hi ghest bidders as also an agreenent would be entered into
between the State of Oissa through its Governor ~and the
forest contractor in respect of the forest produce governed
by the agreenent.

During the relevant period, the Respondent. Firm was
successful at five auction sales held by the State of
Oissa. Its bids were ratified by the State Governnent. The
Respondent Firm also entered into five separate agreenents
(hereinafter referred to as "Tinber Contractors") for
felling and renoving trees standing in such forest areas.
Three of the said five Tinber Contracts were for the period
Cctober 31, 1977, to January 31, 1979, the fourth was for
the period OCctober 1, 1977 to Decenber 31, 1978, and the
fifth was for the period Cctober 28, 1977 to July 31, 1979.

After the said Notifications dated May 23, 1977 were
i ssued, the Respondent Firm along with its said partner
Mangal ji Miulji Khara filed a wit petitionin the Oissa
H gh Court, being OJ.C No. 1048 of 1977, against the State
of Orissa, Comm ssioner of Conmmercial Taxes, Oissa, Sales
Tax Oficer, Sanmbalpur Crcle, Divisional Forest Oficer,
Roi rkhol Division, and Divisional Forest Oficer, Deogarth
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Division. Two nmai n grounds were taken in the
45
said wit petition, nanmely, (1) the levy of a purchase tax
on standing tinber agreed to be severed was beyond the
| egi sl ative conpetence of the State Legislature and (2) the
said Notifications inmposed a tax both at the point of sale
and point of purchase and were, therefore, invalid and ultra
vires the Oissa Act. It was also contended that the power
conferred upon the State Governnent under section 3-B of the
Oissa Act to declare any goods or class of goods to be
liable to tax on the turnover of purchase as al so the power
conferred upon the State Governnent to specify the rate of
tax subject to the conditions that it should not exceed
thirteen per cent ampunted to excessive delegation of
| egi sl ative power to the State Governnent and that too
wi t hout prescribing any guidelines in respect thereof. It
was further contended that the Tinber Contracts were works
contracts and the ~anounts payabl e under them were,
therefore, not exigible either to purchase tax or sal es tax.
The reliefs sought in the said wit petition were for
guashi ng the said two Notifications dated May 23, 1977- D

While the said wit petition was pending, the Sal es Tax
Oficer, Sambalpur |1 GCrcle, by his assessment order dated
Noverber 28, 1978, assessed the Respondent Firmto tax under
the Orissa Act for the period April 1, 1977, to March 31
1978. He held that +the Respondent Firm had paid royalty to
the Forest Departnent in the aggregate sumof Rs. 11,52,175
on which purchase tax at the rate of ten per cent was
payable by it. It was further stated in the said assessnent
order that the Respondent Firmhad not shown this amunt in
its gross turnover. Accordingly, the Sales Tax O ficer
enhanced the gross turnover to include this anpbunt. The
amount of purchase tax assessed on the  Respondent Firm
amounted to Rs. 1,16, 217.50p. Thereupon, the Respondent Firm
and its partner anended the said wit petition No. O J.C
1048 of 1977 and challenged the validity of the said
assessment order and prayed for ‘quashing the same. On an
application nmade by the Respondent Firm and ‘its said
partner, by an interim order the Hgh Court -stayed the
recovery of the anount of purchase tax pending the hearing
and final disposal of the said wit

Apart from the Respondent Firm 203 other forest
contractors who had entered into simlar agreenents with the
State Governnent also filed wit petitions in the H gh Court
challenging the wvalidity of the inpugned provisions. By its
j udgrment under appeal
46
the High Court allowed the said petition filed by the
Respondent Firm As in the case of the wit petition filed
by the Respondent Conpany and very probably for the sane
reason, the High Court did not pass any order quashing the
sai d assessnent order consequent wupon it holding that the
i mpugned provisions were ultra vires the Act.
Judgnent of the Hi gh Court

Al the said 209 wit petitions were heard by a
Division Bench of the Oissa Hgh Court consisting of
S KRay, CJ., and NNK Das, J. The nain judgnent was
delivered by Das. J., while Ray, C J., delivered a short,
concurring judgnent. Das, J. rejected the contention that
the effect of the word ' supersession’ used in the
Notifications dated Decenber 29, 1977, was to w pe out the
l[iability under the earlier Notifications dated My 23,
1977. He held that the Notifications dated WMy 23,1977,
remained in force until the Notifications dated Decenber 29,
1977, cane into operation. So far as the other points raised
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before the Hi gh Court were concerned, Das, J., sunmarized
the conclusions reached by the court in paragraphs 19 and
2() of his judgnent as follows:

"19. For the reasons stated above, we hold as follows:

(1) That the banboos all i trees agreed to be severed
are not hi ng but banmboos and tinber after those are
felled. When adnittedly tinber and banboos are
liable for taxation at the sale point, taxation of
those goods at the purchase point amounts to
doubl e taxation and, as such, the notifications
arc ultra vires the provisions of the the Act.

(2) The inpugned notifications ambunt to taxation on
agreenments of 'sale, but not on sale and purchase
of goods; and

(3) In the case of banboo exploitation contracts, the
i mpugned notifications amount also to inmpost of
tax on profit-a-prendre and, as such, arc against
the provisions of the Oissa Sales Tax Act.

"20. In view of the aforesaid findings, we do not
consider it necessary to go into the other questions
rai sed

47

by the petitioners, nanely, whether it is a works

contract and whether the notifications anmpbunt to

excessi ve del egation or whether there has been busi ness

of purchase by the petitioners or whether there has

been restriction on trade and busi ness"
In his concurring judgnment Ray, C J., agreed with Das, J.
and further held that in the series of sales in question the
first sale, that is the taxable event, started from the
Di visional Forest O ficer and that the D visional Forest
Oficer was the taxable person who had sol d taxabl e goods,
nanely, tinber, and that as what was sol d by the Divisiona
Forest Oficer was purchased by the petitioners before the
H gh Court the identity of goods sold and purchased was the
same, and that where such a salewas taxed, the purchase
thereof was excluded from the levy of tax by virtue of
sections 3-B and 8 of the Oissa Act and consequently the
| evy of purchase tax by the inpugned provisions was bad in
I aw.

In view of its above findings, the H gh Court all owed
all the wit petitions and quashed the inpugned provisions.
The High Court made no order as to the costs of the wit
petitions.

W will set out the subnissions advanced at the Bar at
the hearing of these Appeals when we deal with the various
points which fall to be decided by us. In order, however, to
test the correctness of the judgment of the Hi gh Court as
also of the rival contentions of the parties, it 1is
necessary to see first the relevant provisions of the
constitution of |India as also of the Oissa Act and of the
various notifications issued thereunder
Constitutional provisions

The Orissa Act received the assent of the GCovernor-
General of India on April 26, 1947, and was published in-the
Orissa Gazette on May 14, 1947. Under section 1(13) of the
Oissa Act, section 1 was to cone into force at once and the
rest of the Orissa Act on such date as the Provincia
CGovernment  nmay by notification in the Oissa zette
appoint. The rest of the Orissa Act was brought into force

on August |, 1947. The Orissa Act is thus a pre-constitution
Act. At the date when it was enacted as al so when it cane
into force? the constitutional law of India was the

CGover nment of
48
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India Act, 1935, prior to its amendnent by the Indian
| ndependence Act, 1947. Under section 100(3) of the
Governnment of India Act 1935, the Legislature of a Province
al one had the power to make laws for a province or any part
thereof in respect any of the matters enunerated in List 11
in the Seventh Schedule to that Act, nanely the Provincia
Legislative List. Entry 48 in the provincial Legislative
List provided for "Taxes on the sale of goods and on
advertisenments". Thus, wunder the Government of India Act,
1935, Sales tax was an exclusively provincial subject and
the legislative conpet ence of the Oissa Provi nci a
Legi slature to enact the Orissa Act was derived from section
100(3) of the Governnent of India Act, 1935, read with Entry
48 in the Provincial Legi sl ative List. Under t he
Constitution of India as originally enacted, the legislative
topic "Taxes on the sale or  purchase of newspapers and on
advertisenments published  therein" was exclusively a Union
subject in respect of which under Article 245(1) read with
Article 246(1) parliament alone <could make laws for the
whol e or " any part of the territory of [India, this topic
being the subject-matter of Entry 92 in List | in the
Seventh Schedule to the Constitution (nanely, the Union
List), while "Taxes on the sale or purchase of goods ot her
than news papers” and "Taxes on advertisenents other than
advertisenents published in newspapers” were exclusively
State subjects in respect of which under Article 245(1) read
with Article 246(3) of the Constitution -of India, the
Legi sl ature of a State al one could nmake [aws’ for such State
or any part thereof, these topics being the subject-nmatter
of Entries 54 and 55 in, List Il in the Seventh schedule to
the Constitution, nanely, the State Li st” By the
constitution (Sixth Anendnent ) Act, 1956, “a new Entry,
nanmely Entry 92A, was inserted in the Union List and Entry
54 in the State List was substituted by a new Entry. Entry
92A in the Union List reads as foll ows:
"92A. Taxes on the sale or purchase of goods ot her
than newspapers, where such/ sale or purchase takes
place in the course of inter-State trade or comerce."
The anmended Entry 54 in List |l reads as follows:
"54. Taxes on the sale or purchase of goods ot her
than newspapers, subject to the provisions of Entry 92A
of List I."
49

W are not concerned in these Appeals wth the
amendnent made in Entry 55 in the State List by the
Constitution (Forty second Anendrment ) Act, 1976. W are not
concerned with Entry 92-B inserted in the Union List or with
the extended neaning given to the expression "tax on the
sal e or purchase of goods" by the new clause (29A) inserted
in Article 366 of the Constitution whereby that expression
inter alia includes a tax on the transfer of property in
goods (whether as goods or in some other forn) involved in
the execution of a works contract, by the Constitution
(Forty-sixth Amendnent) Act, 1982. W are -equally not
concerned in these Appeals with the restrictions inposed by
Article 286 of the Constitution on a State’s power to levy a
tax on certain classes of sales and purchases of goods.
The Orissa Act

In keeping with the legislative history of fisca
nmeasures in general, the Orissa Act has been anended severa
times. Thus, by the mddle of July 1981 it had been anended
twenty-eight times. It is needless to refer to all the
provisions of the Orissa Act or of the various amendnents
made therein except such of them as are relevant for the
pur pose of these Appeals.
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The Orissa Act when enacted levied a tax only on the
sal es of goods taking place in the province of Orissa. By
the Orissa Sales tax (Arendnment) Act, 1958 (Orissa Act No. 28
of 1958), a purchase tax was for the, first tine introduced
inthe State of Orissa with effect from Decenber 1, 1958.

The tax under the Orissa Act is |evied not on goods but
on sal es and purchases of goods or rather on the turnover of
sal es and turnover of purchases of goods of a deal er. Under
section 4(2) of the Oissa Act, a dealer becones liable to
pay tax on sales and purchases wth effect fromthe nonth
i Mmediately following a period not exceeding twelve nonths
during which his gross turnover exceed the limt specified
in that sub-section which during the relevant period was Rs.
25, 000. Under section 4(3) a dealer who has becone liable to
pay tax under the Orissa Act continues to be so liable unti
the expiry of three consecutive years during each of which
his gross turnover has failed to exceed the prescribed limt
and such further period after the date of The said expiry as
may be
50
prescribed by the Oissa Sales Tax Rules and his liability
to pay tax ceases only on the expiry of the further period
so prescribed. A special liability is created by section 4-A
on a casual dealer as defined in clause (bb) of section 2.
We are not concerned in these Appeals with any question
relating to a casual /dealer.

Section 2 is the definition section. Cause (c) of that
section defines the term "dealer". The definition as it
stood during the relevant period and at the date when the
judgrment of the High Court was delivered (omtting what is
not relevant) read as foll ows:

"(c) 'Dealer’ neans any person who carries on the
busi ness of purchasing or selling or supplying goods,

directly or ot herw se, whet her for conmi ssi on
remuneration or ot her - _val uable consi deration and
i ncl udes-

(i) ...a conpany, ... (firmor association which

carries on such business;

Expl anati on- The manager or agent of a dealer who
resi des outside Oissa and who carries on the business
of purchasing or selling or supplying goods in Oissa
shall, in respect of such business, be deened(l to | c
a deal er for the purposes of this Act".

It was on the basis of the above Explanation to section
2(c) that the notice impugned in Civil Appeal ~ No. 219 of
1982 was issued to the nanager of the Respondent Company and
he was sought to be made |liable to purchase tax under the
said Notifications dated May 23, 1977.

Under the aforesaid definition of the term "dealer"
before a person can be a deal er, he nmust be carrying on the
busi ness of purchasing or selling or supplying goods. There
was no definition of the word "business" in the Oissa Act
and the orissa High Court had interpreted it as connoting an
activity carried on with the object of making profit. By the
Oissa Sales Tax (Anendment) Act 1974 (Orissa Act No. 18 of
1974), a definition of "business" was for he first tine
inserted as clause (b) in section 2, the original clause (b)
whi ch defined the termcontract" having been omtted by the
Oissa Sales Tax (Anendrment) Act, 1959. after the decision
of this Court in The State of Madras v. Gannon Dunkerley &
Co. (Madras)

51

Ltdl. The effect of this definition of the term "business"
was to do away wth the requirement of profit nmotive. As a
consequence of the decision of the Oissa High Court in
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Straw Products Linmted v. State of Orissa and others2, the
above definition of the term"dealer" in clause (c) was
substituted with retrospective effect by the Oissa Sales
Tax (Anmendment) O dinance, 1979 (Orissa Ordi nance No. 11 of
1979), which was repl aced by the Oissa Sales Tax
(Amendrent) Act, 1979 (Orissa Act No. 24 of 1979). In the
Straw Product’s Case the petitioner conpany had entered into
two agreenments with the State of Orissa. Fromthe facts set
out in the judgnment of the High Court in that case it would
appear that these two agreenents were simlar to the Banmboo
Agreenent before us. The Di vi si onal  Forest Oficer
Bal | i guda Division, called upon the petitioner conpany to
reimburse to himthe anpunt of sales tax to which he had
been assessed, stating that he was a registered deal er and
had been assessed to tax on the sale of all standing trees
i ncl udi ng banmboos. The petitioner conpany thereupon filed
two wit petitionsin the Orissa Hi gh Court challenging this
demand. The contention that the transactions covered by the
said two ~‘agreenents were not sal es of goods and, therefore,
not exigible to sales tax does not appear to have been
raised in-those wit petitions. The H gh Court held that the
State of Orissa and not the Divisional Forest O ficer could
be the dealer qua the transactions covered by the said
agreements in case they were exigible to sales tax and that
the liability under the Orissa Act being a statutory one, it
was hot open to the State in the discharge of its
admini strative, business or at its -volition to nane an
enpl oyee under it as the person to pay sales tax under the
Oissa Act, and. therefore, the Divisional Forest Oficer
could not have been assessed to sales tax on the
transactions in question. The Hi gh Court further held that
though the requirenent of profit nmotive did not exist any
nore as an ingredient of the term "business" as defined by
the said clause (b) of section 2, whether a person carried
on business in a particular comodity depended upon the
vol ume, frequency, continuity and regularity of transactions
of purchase and sales in a class of goods, and 'as these
ingredients were not satisfied in the cases before it, the
transactions were not exigible to sales tax. Thejudgnent in
that case was delivered on May 3, 1977. The State as al so
the Conmmi ssioner of Sales Tax,

(1) [1949] S.C.R 379.

(2) (1978) 42 S.T.C. 302-(1977)1 C.WR. 455,
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Orissa, have conme in appeal by Special Leave in this Court
against the said judgnent and these appeals are stil
pendi ng, being G vil Appeals Nos. 1237-1238 of 1979 State of
Oissa and others v. Straw Products Limted and others and
Cvil Appeals Nos. 1420-1421 of 979 Conmi ssioner of Sal es
Tax, Orissa and another v. Straw Product Limted and ot hers.
However, to get over the judgnent of the H gh Court, the
State CGovernnent issued the two inpugned Notifications dated
May 23, 1977, which were replaced along with others by the
said two Notifications dated Decenmber 29, 1977. Further, the
Governor  of Orissa promul gated the Oissa Sales Tax
(Anendrent and Val i dation) Odinance, 1979 (Orissa Ordinance
No. | | of 1979), substituting wth retrospective effect
fromthe date of the Oissa Act the definition of "dealer"
given in clause (c) of section 2. The said Odinance was
repeal ed and repl aced by the Oissa Sales Tax (Amendnent and
Validation) Act, 1979 (Orissa Act No. 24 of 1979). This
anmendi ng and validating Act cane into force with effect from
July 19, 1979, being the date of the pronulgation of the
sai d Ordi nance. Section 3 of the said anmending Act vali dated
assessments or re-assessments, levy or collection of any tax
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or inposition of any penalty nmade or purporting to have been
nade under the Orissa Act before July 19, 1979, as if al
such acts had been done under the Oissa Act as so anended,
not wi t hst andi ng anything contained in any judgnent, decree
or order of any court or other authority to the contrary.
The substituted definition of "dealer”, omtting the portion
thereof not relevant for our purpose, reads as foll ows:
"(c) 'Dealer’ neans any person who carries on the
busi ness of pur chasi ng, sel |i ng, suppl yi ng or
di stributing goods, directly or otherw se, whether for
cash or for deferred paynent or for comm ssion,
remuneration or ot her val uabl e consi deration and

i ncl udes-

(i) ... acompany, ... firmor association which
carries on such business;
X X X X

Expl anation |-y- and every | ocal branch of a firm
regi stered outside the State or of a conpany the principa
of fice or / headquarters whereof is outside the State, shal
be . deened to be a dealer for the purposes of this Act.

53

Expl anation |11-The ~Central Government or a State
CGovernment or any of their enployees acting in official
capacity on behal f of such Governnent, who, whether or
not in the /course of business, purchases, sells,
supplies or distributes goods, directly or otherw se
for cash or for deferred paynment ~or for conm ssion
remuneration or for other ~valuable consideration
shal |, except in relation to any sale, supply or
di stribution of surplus, unserviceable or old stores or
materials or waste products, or obsol ete or discarded
machi nery or parts or accessories thereof, be deened to
be a deal er for the purposes of this Act.

VWhat is pertinent to note about the new definition of
"dealer" is that in the case, of the Central CGovernment, a
State Government or any of. their enployees acting in
official capacity on behalf of such Government, it i's not
necessary that the purchase, sale, supply or distribution of
goods should be in the course of business, while in al
other cases for a person to be a dealer he must be carrying
on the busi ness of purchasing, selling, supplying  or
distributing goods. Wit petitions challenging the validity
of this amending and validating O dinance and Act have been
filed in this Court under Article 32 of the Constitution of
India and are still pending. These wit petitions are Wit
Petition Nos. 958 of 1979 Orient Paper MIIls and another v.
State of Orissa and others and Wit Petition No. 966 of 1979
Straw Products Limted and another v. State of Orissa and
ot hers.

We are concerned in these Appeals only with purchases
and sales of goods and not with their supply or
di stribution. The ternms "sal e" and "purchase" are defined in
clause (Q) of section 2. O ause (g), omtting the
Expl anati on which is not relevant for our purpose, reads as
fol | ows:

"(g) ' Sale’ neans, wth all its grammtica
variations and cognate expressions, any transfer of
property in goods for cash or deferred paynent or other
val uabl e consi deration, but does not include a
nort gage, hypot hecation, charge or pledge and the words
"buy" and "purchase" shall be construed accordingly;

X X X X X
54

The expressions "goods". "purchase price" and "sale
price" are defined in clause (d), (ee) and (h) of section 2
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as follows:

" (d) 'CGoods’ neans all kinds of novable property
ot her than actionabl e clains, stocks, shares or
securities and includes all growi ng crops, grass and
things attached to or forming part of the |and which
are agreed before sale or under the contract of sale to
be severed,

" (ee) 'Purchase Price’ neans the anount payable
by a person as valuable consideration for the purchase
or supply of any goods less any sum allowed by the
seller as cash discount according to ordinary trade

practice, but it shall include any sum charged towards
anything done by the seller in respect of the goods at
the time of or before deli very of such goods other

than the <cost of freight or delivery or the cost of

installation when such cost is separately charged;

"(h) 'Sale Price’ means the amount payable to a
dealer as consideration for. the sale or supply of any
goods, | ess any sumallowed as cash di scount according
to ordinary trade practice, ‘but including any sum
charged for anything done by the dealer in respect of
the goods at the time of, or before delivery thereof".
As the liability of ~a dealer to pay tax under the

Oissa Act depends upon his gross turnover exceeding the
l[imt prescribed by ‘  section 4(2), it is necessary to see
the definition of the expression "gross turnover". "G oss
turnover" is defined by clause (dd) of section 2 as follows

"(dd) ’'Goss Tur nover’~ neans the total of
"turnover of sales’ and ’turnover of purchases". G
The expression ’'turnover of sales" and "turnover of

purchases" are defined in <clauses (i) and (j) of section 2
as follows:

“(i) 'Turnover of sales’ means the aggregate of
the anbunts of sale prices and tax, if any, received
and receivable by a dealer in respect of sale or supply
of goods ot her

55
than those declared under section 3-B effected or made
during a given period,;
X X X

"(j) ’Turnover of purchases’ mneans the aggregate
of the ampunts of purchase prices paid and payable by a
deal er in respect of the purchase or supply of goods or
cl asses of goods decl ared under section 3-B
So far as is material for our purpose, section 5(1)

provides for the rates at which the tax under the Oissa Act
is payable. Sub-section (1) of section 5 and the first
proviso thereto as they stood prior to the Oissa Sales Tax
(Anendrent) Ordinance, 1977, read as foll ows:

"5. Rate of Tax:-

(1) The tax payable by a deal er under this Act shall be

levied at the rate of six per cent on his taxable

turnover;

Provided that the State Governnent may, fromtine
to tine, by notification and subject to such conditions
as they may inpose, fix a higher rate of tax not
exceeding thirteen per cent or any |ower tax payable
under this Act on account of the sale or purchase of
any goods or class of goods specified in such
notification;

The words "at the rate of six per cent"” in the main
subsection (1) were substituted for the words "at the rate
of five per cent" and the words "not exceeding thirteen per
cent" were substituted for the words "not exceeding ten per
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cent" in the first proviso thereto by the Oissa Sal es Tax
(Anmendrent) Act, 1967 (Orissa Act No. 7 of 1976), wth
effect from My 1, 1976.

Amongst the anendrments nade by the Oissa Sales Tax
(Amendrent) Ordinance, 1977, which were re-enacted by the
Oissa Sal es Tax (Arendnment) Act, 1978, was the substitution
of sub-section (I) of section 5 and the first proviso
thereto by a new sub-section (1). Thus, with effect from
January 1, 1978 sub-section (1) reads as follows:

56

5. Rate of Tax

(1) The tax payable by a dealer under this Act
shall be Ilevied on his taxable turnover at such rate,
not exceeding thirteen percent, and subject to such
conditions as the State GCovernment may, fromtinme to
time, by notification, specify;

X X X X

The other proviso to the said sub-section (1) are not
rel evant for ~our purpose. Sub-section (2) (A) of section S
defines the  expression "taxable turnover" as neaning that
part of a dealer’'s gross turnover —during any period which
remai ns after deducting therefromthe turnover of sales and
pur chases specified in that subsection.

Section 3-B confers upon the State Governnent the power
to declare what goods or classes of goods would be liable to
tax on the turnover / of purchases. Section 3-B reads as
fol | ow.

"3-B. Goods liable to purchase tax

The State Covernnent may, from tine to time, by
notification, declare any goods or class of goods to be
liable to tax on turnover of purchases:

Provi ded that no tax shall be payable on the sales
of such goods or class of goods declared under this
section "

This section was inserted in the Oissa Act with effect
from Decenber 1, 1958, by the Orissa Sales Tax (Amendrent)
Act, 1958.

As the tax under the Orissa. Act is intended to be a
single point levy, section 8 .confers wupon  the State
CGovernment the power to prescribe points at which goods may
be taxed or exenpted, Section 8 provides as foll ows:

"8. Power of the State Government to prescribe
poi nts at which goods may be taxed or exenpted

Not wi t hst andi ng anything to the contrary, in this
Act, the State Governnment nmmy prescribe the points in
the series

57

of sales or purchases by successive dealers at which
any goods or classes or descriptions of goods may be
taxed or exenpted from taxation and in doing so may
direct that sales to or purchases by a person other
than a registered dealer shall be exenpted from
taxation:

Provi ded that the sane goods shall not be taxed at
nore than one point in the sane series of sales or
pur chases by successive deal ers.

Expl anati on-Where in a series of sales, tax is

prescribed to be levied at the first point, such point,

in respect of goods despatched fromoutside the State
of Orissa shall nmean and shall always be deemed to have
neant the first of such sales effected by a dealer

Iiable under the Act after the goods are actually taken

delivery of by himinside the State of Orissa.”

Rules 93-A to 93-G of the Oissa Sales Tax Rules, 1947,
prescribe the goods on which tax is payable at the first
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point in a series of sales. The goods so prescribed have no
rel evance to these Appeals.

Noti fi cati ons under the Act

In exercise of the powers conferred by section 3-B of
the Oissa Act the State Government fromtime to time issued
notifications declaring what goods or classes of goods were
liable to tax on the turnover of purchases. As a result of
the anendnents nade in the rates specified in sub-section
(1) of section 5 and the first proviso to that sub-section
by the Oissa Sales Tax, (Amendnment) Act 1976, with effect
fromMy 1,1976, all these notification were superseded and
a fresh list of goods declared under section 3-B by
Notification No. 20209C. T. A L.-14/76-F, dated April 23, 1916.
Al the notifications issued fromtime to time under the
first proviso to sub-section (1) of section 5 specifying the
rates of purchase tax on-goods declared under section 3-B
were al so superseded and new rates of purchase tax in
respect  of the goods  declared in the said newlist were
specified with effect from My 1.1976, by Notification No.
20212-C. T. A -14/ 76-F, dated April 23,1976. But is these two
Noti fi cations whi ch were anended by the inpugned Notifica-
58
tions dated May 23, 1977. The sai d t wo i mpugned
Notifications are as fol lows:

"Notification'S.R". O No. 372/77 dated the 23rd May 1977

In exercise of the powers conferred by section 3-B

O the Oissa Sales Tax Act, 1947 (Orissa Act 14 of

1947), the State CGovernnent do~ hereby  declare that

standi ng trees . and banboos agreed to be severed shal

be liable to tax —on turnover of purchase with effect

fromthe first day of June, 1977 and direct that the

foll owi ng anendnent shall be nmade in the notification

of Governnent of Oissa, Finance Departnment No. 20209-

CTA- 14/ 76-F., dated 23rd April 1976.

ANMENDIVENT
In the schedule to the said notification after
serial nunbers 2 and 16, the follow ng new serial and

entry shall be inserted under appropriate  heading,
namel y: -
Serial No. Description of goods
(1) (2)
2-A Banboos agreed to be severed.
16-A Standi ng trees agreed to be
Sever ed.

"Notification SR O No; 373/77 dated the 23rd My
1977-
In exercise of the powers conferred by the first
proviso to sub-section (1) of section 5 of the Orissa
Sal es Tax Act, 1947 (Orissa Act 14 of 1947), ‘the State
Gover nment do hereby direct that the follow ng
amendment shall be nade in the notification of the
CGovernment of Orissa, Finance Departnment No. 20212-CTA-
14/ 76-F., dated the 23rd April 1976 and that the said
amendnment shall take effect fromthe first day of June,
1977.
ANMENDVENT
In the schedule to the said notification after seria
59
nunbers 2 and 16, the following new serial and entry
shal | be inserted under appropriate heading, nanely:
Serial No. Description of goods Rate of Tax
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16-A Banboos agreed to Ten per cent
served to be
2-A Standing trees agreed Ten per cent."

to be severed

The above two Notifications were struck down by the
Hi gh Court by its judgnent under appeal

The State Governnent had al so issued fromtine to tine
Notifications in exercise of the powers conferred by the
first proviso to sub-section (1) of section 5 prescribing a
rate of tax different fromthe rate specified in section
5(1) so far as sales of certain goods were concerned. As a
result of the amendnents nmade by the Oissa Sales Tax
(Anendrent) Act, 1916, all these notifications wer e
superseded and new rates specified with effect from May 1,
1976, by Notification No. 20215-C-T.A -14/76 F. dated Apri
23, 1976. By Notification No.-S.R A 374/ 77 dated May 23,
1977, made in exercise of the powers conferred by the first
proviso to sub-section (1) of section 5, the State
Government directed that with effect fromJune 1, 1977, the
said Notification No. 20215-C. T.A -14/76-F. dated April 23,
1976, should inter alia be anmended by inserting a new entry
therein as Entry No.  86-A By this entry the rate of sales
tax on tinmber was ‘enhanced to ten per cent, Tn view of the
amendnment made in sub-section (1) of section 5 by the Orissa
Sal es Tax (Amendnent) Odinances 1977 (replaced by the
Oissa Sales Tax | (Amendnent) Act’, ~1978), the State
Governnment issued ‘three Notifications, (1) ‘declaring the
goods liable to purchase tax, (2)  specifying the rates of
purchase tax on such goods. and (3) specifying the rates of
sal es tax. The relevant portions of ~the notification
declaring the goods |iable to purchase tax read as foll ows:

"Notification No. 67178-C.T.A ~135/77 (Pt. )-
Fdated the 29th Decenber 1977.

60
S.R O No.900/77-1n exercise of powers conferred by
section 3-B of the Oissa Sales Tax Act, 1947 (Orissa
Act 14 of 1947), and in supersession of all previous
notifications issued on the subj ect, the State
CGovernment do hereby declare that the goods nentioned
in colum (2) of the schedule given below shall be
liable to tax on turnover of purchase, with effect from
the first day of January, 1978.
SCHEDULE
Serial No. Description of goods

(1) (2)

X X X X
2. Banboos agreed to be severed

X X X X
17. Standi ng trees agreed to be severed

X X X X . "

The rel evant portions of the Noti fi cation
specifying the rates of purchase tax read as foll ows:
Notification No.67181-C. T.A. 135/77-F. dated the 29th
Decenber 1977
S RO NO 901/77- 1In exercise of the powers
conferred by sub-section (1) of section 5 of the Orissa
Sal es Tax Act, 1947(Orissa Act 14 of 1947), as anended
by the Oissa Sales Tax (Anendnent) Ordinance, 1977
(Orissa Ordinance No. 10 of 1971) and in supersession
of all previous notifications in this regard, State
CGovernment do hereby direct that with effect fromthe
first day of January, 1978 the tax payable by a deal er
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under the said Act on account of the purchase of the
goods specified in colum (2) of the schedule given
bel ow, shall be at the rate specified against each in
colum (3) thereof;

61
SCHEDULE
Serial No. Description of goodsl Rat e of Tax

(1) (2) (3)

X X X X

2. Banboos agreed to be Ten per cent
severed

X X X X

17. Standing trees agreed to Ten per cent be
ser ved

X X X X

The rel evant portions of the Notification specifying
the rates of sales tax read as foll ows:

“Notification No. ~67184-C. T.A -135/77-F., dated
t he 29t h Decenber 1977.

S RO No. 902/77 - In exercise of the powers
conferred by sub-section (1) of section 5 of the Oissa
Sal es Tax Act, 1947 (Orissa Act 14 of 1947), as anended
by the Oissa Sales 'Tax (Amendnent) Odinance, 1977
(Orissa Ordinance, No. 10 of 1977) and in supersession
or all previous Notifications on'the subject, the State
CGovernment do ' hereby direct that with effect fromthe
first day of January, 1978, the rate of tax payabl e by
a deal er wunder the said Act on account of the sale of
goods specified in .colum (2) of the Schedule given
bel ow shall be at the rate specified against each in
colum (3) thereof.

SCHEDULE
Sl . No. Descri ption of goods Rat e of Tax
(1) (2) (3)
X X X X
101 Al'l other articles Seven percent".

Entries Nos. 2 and 17 in the schedul e to each of the said
62

Notifications Nos.- 67178-C. T.A -135/17 (Pt.)-F and 67181-
C. T.A135/77-F were al so struck down by the Hi gh Court by its
j udgrment under appeal
The anmbit of the Orissa State’s taxing power-

The validity of the inmpugned provisions is challenged
on two grounds: (1) they levy a tax on what is not a sale or
purchase of goods and are, therefore, unconstitutional, and
(2) assuming the subject-matter of the inpugned provisions
is a sale or purchase of goods, they levy a tax on-the sane
goods both at the sale point and purchase-point and are
therefore, ultra vires the Orissa Act. In order to test the
correctness of these challenges, it is necessary to bear in
mnd the anbit of the Orissa State’ s power to levy a tax on
the sale or purchase of goods This power is subject to a two
fold restriction-one Constitutional; and t he ot her
statutory. The Constitutional restriction on the |egislative
conpetence of the Orissa State in this behalf is shared by
it in common with all other States, while the statutory
restriction is self-inposed and flows fromthe provisions of
the Orissa Act.

W have already set out earlier the rel evant provisions
of the Governnent of India Act., 1935, the Constitution of
India and the Orissa Act. To recapitulate, the Orissa Act is
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a pre-Constitution - Act and the |egislative conpetence of
the Orissa Provincial Legislature to enact the Oissa Act
was derived fromsection 100(3) of the Governnent of India

act 1935, read with Entry 48 in List 1l in the Seventh
Schedule to that Act. After the coming into force of the
Constitution of India the power of the Oissa State

Legislature to enact law inposing a tax on the sale or
purchase of goods (other than newspapers) is to be found in
Articles 245(1) and 246(3) of the Constitution of India read
with Entry 54 of the Constitution of India. Thus, Entry 54
inthe State List in the Constitution of Indiais, wth
certain nodifications, the successor entry to Entry 48 in
the Provincial Legislative List in the Governnent of India
Act, 1935.

Wiile Entry 48 spoke of "taxes on the sale of goods",
Entry 54 speaks of "taxes on the sale or purchase of goods".
The addition of the word "purchase" permits the State

Legislature to levy a 1l purchase tax and does not confine
its taxing power nmerely to |evying
63

a sales tax. Sale and purchase are nerely tw ways of
| ooki ng at the same transaction. Looked at fromthe point of
view of the seller atransaction is a sale, while | ooked at
fromthe point of view of the buyer the same transaction is
a purchase
Entry 48 in List |1l of the Seventh Schedule of the
CGovernment of India Act, 1935, cane up for interpretation by
this Court in The Sales Tax officer, Pilibhit v. Messrs.
Budh Prakash Jai Prakash. This Court held in that case that
there having existed at that tine of the enactnent of the
Governnment of India Act, 1935 a well-defined and well-
established distinction between a sale and an agreenent to
sell, it would be proper to interpret the expression "sale
of goods" in Entry 48 in the sense in which it was used in
| egi sl ation both in England and India and to hold that it
aut horized the inposition of ~a tax only when there was a
conpl eted sale involving transfer (of title. In that case the
Uttar Pradesh Sales Tax Act, 1948, had been amended so as to
i nclude forward contracts in the definition of 'sale’ ‘and to
provide that forward contracts should be deened to have been
conpleted on the date originally agreed upon for delivery.
These amendnents were held by this Court to be ultra vires.
In State of Madras v. Gannon Dunkerly & Co., (Madras)
Ltd., another Constitution Bench of this Court held that at
the time when the Government O India Act, 1935, ‘was enacted
the expression "sale of goods" was a term of well-recognized
import in the general law relating to sale of goods and the
| egislative practice relating to that topic and, therefore,
that expression nust be interpreted when used in the said
Entry 48 as having the sane neaning as in the sal e of goods
Act, 1930. The Court further held that any -attenpt,
therefore, to give to the expressions "sale", ' goods" or
"sal e of goods" an artificial neaning or an enlarged nmeani ng
or to bring within their scope what would not - be
conprehended within it woul d be ultra vires and
unconstitutional. The court further observed (at page 413-
4):
" ... both under the common |aw and the statute |aw
relating to sale of goods in England and in India, to
constitute a transaction of sale there should be an
agreenment, express or inplied, relating to goods to be
conpl ete
(1) [1955] | S.C. R 243, 246-
64

by passing of title in those goods. It is of the
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essence of this concept that both the agreenent and the
sale should relate to the sane subject-matter. Where
the goods delivered under the contract are not the
goods contracted for, the purchaser has got a right to
reject them or to accept them and clai mdamges for
breach of warranty. Under the law, therefore, there
cannot be an agreenment relating to one kind of property
and a sale as regards another. W are accordingly of
opi ni on that on the true interpretation of the
expression 'sale of goods’ there nust be an agreenent
between the parties for the sale of the very goods in
whi ch eventual ly property passes-"

In that case the definition of term "sale" in the
Madras Ceneral Sales Tax Act, 1939, was enlarged by an
amendnment so as to include "a transfer of property in goods
involved in the execution of a works contract” and the
definition of "turnover” was expanded to include within it
the ampunt, payable for carrying out a works contract |ess
such portion -as nay be prescribed. A new definition of
"works contract" “inserted in the said anendnents included
within its meaning inter alia the construction, fitting but,
i mprovenent or repair of any building, road, bridge or other
i movabl e property. The Court held these amendnents to be
void and beyond the |egislative conpetence of the Madras
Provincial Legislature  on the ground that in the case of a
building contract, mhich was one and indivisible, the
agreenment between the parties was that the contractor should
construct the bui lding according ‘to the specification
contained in the agreenent andin consideration therefore
receive paynment as provided therein, and that in such an
agreenment there was neither a contract to sell the materials
used in the construction nor any property passed in such
materi al s as novabl es.

The sane interpretation as was placed on Entry 48 in
the Provincial Legislative List in State of Madras v. Gannon
Dunkerley & Co. (Madras) Ltd. was adopted by this Court
while construing Entry 54 in the State List and attenpts by
the State Legislatures to enlarge the neaning of the
expressions sale', 'sale of goods’ or 'goods’ have been held
to be beyond their | egi sl ati ve. conpetence: sec, for
i nstance, Bhopal Sugar Industries Ltd. M P. and another .v.
D.P. Dube, Sales Tax Oficer, Bhopal Region, Bhopal and
anot her
(1) AI.R 1964 SC 1037.

65
K.L. Johar and Conpany v. Deputy Commercial Tax  Oficer
Joint Commercial Tax O ficer. Harbour Div |Il. ~Madras v.

Young, Men’s Indian Association (Reg.) Madras and others ;
and State of Mharashtra and anot her v. Chanpalal Kishanl a
Moht a2.

In Addition to the above Constitutional |imtations on
the Orissa State’s power to tax sales or purchases of goods,
there are other restrictions inposed by sections 3-B.and 8
of the Orissa Act. A State is free when there is a series of
sales in respect of the same goods to tax each one of such
sales or purchases in that series or to levy the tax at one
or nore points in such series of sales or purchases.
Legislation of all States in this respect is not uniform
Sone States have adopted a single-point |levy, others, a two-
point |evy; and yet others, a multi-point |evy. The State of
Oissa has adopted a single point levy. It has done this by
enacting the provision to section 3-B and the proviso to
section 8. Under the proviso to section 3-B no tax is
payabl e on the sales of goods or class of goods decl ared
under that section to be liable to taxes on the turnover of
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purchase-. The proviso to section 8 states that "the sane
goods shall not be taxed at nore than one point in the sane
series of sales or purchases by successive deal ers". Were,
therefore, In a series of sales by successive deal ers sales
tax or purchase tax is levied at a particular point, neither
sal es tax nor purchase tax can be |levied at another point in
the same series ; and simlarly can be levied in respect of
the sanme transaction or any other transaction of sale of the
same goods.

As any attenpt on the part of the State to inpose by
| egislation sales tax or purchase tax in respect of what
would not be a sale or a sale of goods or goods under the
Sal e of Goods Act, 1930, i's unconstitutional, any attenpt by
it to do so in the exercise of its power of naking
subordinate |egislation, either by way of a rule or
notification would be equally unconstitutional; and so woul d
such an act on the part of the authorities under a Sal es Tax
Act purporting to be done in the exercise of powers
conferred
(1) [1965] 2 S.CR 112.

(2) [1970] 3 S.C R 680.
(3) [1971] 1 S.C.R 46.
66

by that Act or any rule made or notification issued
thereunder. Simlarly where any rule or notification travels
beyond the anbit of the parent Act, it would be ultra vires
the Act. Equally, sales tax authorities purporting to act
under an act or under any rule made or notification issued
t her eunder cannot travel beyond the scope of such Act, rule
or notification. Thus, the sales tax authorities under the
Orissa Act cannot assess to-sales tax or purchase tax a
transaction which is not a sale or purchase of goods or
assess to sales tax any goods or class of goods which are
liable to purchase tax or assess to tax, whether sales tax
or purchase tax, goods at another point in the sane series
of sales or purchase of those goods by successive deal ers
when those goods are liable to be taxed at a different point
in that series.
Subj ect-matter of the inpugned provisions

VWhat now falls to be determined is the subject-matter
of the inpugned provisions. Relying upon the definition of
the term "goods" in the Sale of Goods Act, 1930, and in the
Oissa Act, it was submtted on behalf of the Appellant
State that the subject-matter of the inpugned provisions is
goods and that what is nade exigible to tax under the
i mpugned provisions is a conpleted purchase of goods. On
behal f of the contesting Respondents it was submtted that
by i npugned provisions a new class of goods not known to | aw
sought to be created and nade exigible to purchase tax and
that this attenpt on the part of the State CGovernnment was
unconstitutional as being beyond its |egislative conpetence.
The High Court held that the inpugned provisions amunted to
a tax on an agreenent of sale and not on a sale or purchase
of goods. It further held that in the case of Banmboo
Contracts, the inpugned provisions also amounted to | evying
atax on a profit a prendre.

The term "goods" is defined in clause (7) of section 2
of the Sale of Goods Act as follows

(7) 'goods’ rmean every kind of novable property other

than actionable clains and noney; and includes stock

and shares, growing crops, grass and things attached to

or formng part of the land which are agreed to be

served before sale or under the contract of sale ;"
67

We have already reproduced wearlier the definition of
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"goods" given in clause (d) of section 2 of the, Oissa Act.
However for the purposes of ready reference and conpari son
we are reproducing the sane here again. That definition is
as 'foll ows:

"(d) 'Goods’ nmeans all kinds of mnovable property
ot her than actionabl e cl ains, stocks, shares or
securities and includes all growing crops, grass and

things attached to or fornming part of the |and which

are agreed before sale or under the contract of sale to

be severed "

VWhat is pertinent to note, however, is that under both
the definitions the term ’'goods"” mean all kinds of novable
property (except the cl asses of novabl e property
specifically excluded) and includes grow ng crops, grass and
things attached to or forming part of the 1land which are
agreed to be severed before sale or under the contract of
sale. The Transfer of Property Act, 1882 (Act IV of 1882),
does not give any definition of the term "novable property”,
but clauses (36) of section 3 of the General O auses Act,
1897 (Act. X of 1897), clause (27) of the Oissa GCenera
Cl auses Act, 1937 (Orissa Act |- of 1937), and clause (9) of
section 2 of the Registration Act, 1908 (Act XVI) of (1908)
do. Cause (36) of section 3 of the GCeneral O auses Act
provi des as foll ows:

"(36) 'nobvable property, shall nean property of
every description, except i movable property."

The definition in the Oissa General Clauses Act is in
identical terms. The definition in the Registration Act is
as follows:

"(9) 'noveabl e property’ includes standing tinber,
growi ng crops and grass, fruit upon and juice in trees, and
property of every other description, except immovable

property."
The Transfer of Property -Act does not give any
exhaustive definition of "imovable property.” The only

definition given therein is in section 3 which states:
"immovabl e property’ ‘does not include /standing
timber, growing crops, or grass."
This is strictly speaking not a definitionof the term
"i movabl e property" for it does not tell us what inmmovable
property is but merely tells us what it does not include. W
must, therefore,
68
turn to other Acts where that termis defined. Cause (26)
of section 3 of the General C auses Act defines "inmovabl e
property" as foll ows:

"(26) 'imovable property’ shall “include |and,
benefit to arise out of land, and things attached to
the earth, or pernanently fastened to . any  thing

attached to the earth."

The definition of "imobvable property" in clause (21)
of section 2 of the Orissa GCeneral Causes Act is in the
same terms. A more elaborate definition is given in clause
(6) of section 2 of the Registration Act which states:

"(6) "i mmovabl e property’ i ncl udes | and,
bui I di ngs,
hereditary all owances, rights to ways, lights, ferries,

fisheries or any other benefit to arise out of |land, and
things attached to the earth or permanently fastened to
anything I') which is attached to the earth, but not standing
timber, growing crops nor grass."

VWhat is pertinent to note about these definitions is
that things attached to the earth are inmmovable property.
The expression "attached to the earth” is defined in section
3 of the Transfer of Property Act as follows:
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"attached to the earth, neans-

(a) rooted in the earth, as in the case of trees and
shrubs;

(b) inmbedded in the earth, as in the case of walls or
bui | di ngs; or

(c) attached to what is so inbedded for the pernmanent
beneficial enjoyment of that to which it 1is
attached. "

Thus, while trees rooted in the earth are i movabl e
property as being things attached to the earth by reason of
the definition of the term"inmovabl e property” given in the
CGeneral C auses Act, the Oissa General C auses Act and the
Regi stration Act, read with the definition of the expression
"attached to the earth" given in the Transfer of Property
Act, standing tinber is novable property by reason of its
bei ng excluded from the definition of
69
"imovabl e property" i'n the Transfer of Property Act and the
Regi stration Act and by being expressly included within the
neani ng. ‘of the  term "novable property" given in the
Regi stration Act. The distinction between a tree and
standing tinber has been pointed out by Vivian Bose, J., in
hi s separate but concurring judgment in the case of Shrimati
Shantabai v. State of Bonbay and others 1 as follows:

"Now, what is the difference between standing
timber and a tree? It is clear that  there nmust be a
di stinction because the Transfer of Property Act draws

one in the definitions of “imovable property and
"attached to the earth’; and it seens to ne that the
distinction nmust - lie in the difference between a tree
and tinmber. It is to be noted that the exclusion is

only of 'standing tinber’ and not of 'tinmber trees
"Tinmber is well enough known to be-wood suitable
for building houses, bridges, ships, etc., whether on
the tree or cut and seasoned.’ ~(Webster’'s Collegiate
Dictionary). Therefore, ‘standing tinber’ nust be a
tree that is in a state fit for these purposes and,
further, a tree that is meant to be converted into
timber so shortly that it can already be | ooked upon as
timber for all practical purposes even-though it is

still standing. |If not, it is still a tree because,
unlike tinmber, it will continue to draw sustenance from
the soil.

"Now, of course, a tree will continue to draw
sustenance from the soil so long as.it continues to
stand and live, and that physical fact of |ife cannot

be altered by giving it another name and calling it
"standing tinmber’ But the ampunt of nourishnent it
takes, if it is felled at a reasonably early date, is
so negligible that it can be ignored for all practica
pur poses and though, theoretically, there is no
di stinction between one class of tree and another, if
the drawing of nourishment fromthe soil is the basis
of the rule, as | hold it to be, the law is grounded,
not so nuch on |ogical abstractions as on sound and
practical conmpbnsense. It grew enpirically from
instance to instance and decision to decision until a
recogni sabl e
(1) [1959] S.C.R 265, 275 6.
70
and workable pattern emerged; and here, this is the
shape it has taken."
Thus, trees which are ready to be felled would be
standing tinber and, therefore, novable property. Wat is,
however, material for our purpose is that while trees
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(including banboos) rooted in the wearth being things
attached to the earth are i movabl e property and if they are
standing tinber are novable property trees (including
banboos) rooted in the earth which are agreed to be severed
before sale or under the contract of sale are not only a
novabl e property but al so goods.

In this connection it may be mentioned that in English
law there exists (or rather existed) a difference between
fructus natwiles and fructus i ndustri al es. Fruct us
natural es are natural growmh of the soil, such as, grass.
timber and fruit on trees, which were regarded at conmon | aw
as part of the soil. Fructus industriales are- fruits or
crops produced "in the ‘year, by the |abour of the year" in
sowi ng and reaping, planting, and gathering e.g. corn and
pot at oes. Fractus industriales are traditionally chattels
bei ng considered the "representative" of the |abour and
expense of the occupier and thing i ndependent of the land in
which they are growing and were not treated as an interest
in land. 'Fructus naturales are regarded until severance as
part of  ‘the soil~ and an agreenent conferring any right or
interest in them upon a buyer before severance was a
contract or sale of an interest in land and were, therefore,
governed by section 4 of the Statute of Frauds of 1677 (29
Car. Il c¢. 3). If they were severed before sale, section 17
of that Statute applied P (see Benjanmn's Sale of Goods,
Second Edition, para 90, p. 62) This distinction was,
therefore, inportant in England for the purposes of the
formalities required under the Statute of Frauds. Under the
definition of goods’ given in section 62 (1) of the old
English Sale of Goods Act of 1893, "goods™ included inter
alia all industrial grow ng crops and things attached to or
formng part of the |and which were agreed to be severed
before sale or under the contract of sale. The formalities
required for a contract for the sale of goods of the val ue
of L10 and upwards by section 17 of the Statute of Frauds
were re-enacted in section 4 of the Sale of Goods Act, 1893.
This section was repeal ed by the Law Ref orm ( Enf orcenent of
Contracts) Act, 1954. The definition of 'goods’ i'n section
61 (1) of the new Sal e of Goods Act, 1979, is the sanme as in
71
the earlier Sale of Goods Act. Thus, the position now.in
English law is that crops and other produce whether fructus
naturales or fructus industriales (except in the case of a
sal e without severance on a landlord, incomng tenant  or
purchaser of the land) wll always be *“goods" for the
purposes of a contract of sale since the agreenent between
the parties nust be that they shall be severed either
"before sale" or "under the contract of (sale" (see
Benjam n's Sal e of Goods, Second Edition, para 91, p.63).

As pointed out in Mhadeo v. The State of Bonbay the
distinction which prevailed in English |aw between fructus
natural es and fructus industriales does not exist in |ndian
law, and the only question which would fall to be considered
inlndia is whether a transaction concerns "goods"  or
"movabl e property" or "immovable property"’ The inportance
of this questionis twofold: (I) in the case of inmovable
property, a docurment of the kind specified in section 17 of
the Registration Act requires to be conpulsorily registered
and if it is not so registered, the consequences nentioned
in sections in sections 49 and 50 of that Act follow, while
a docurment relating to goods or novable property is not
required to be registered; and 2) by reason of the
interpretation placed on Entry 54 in List Il in the Seventh
Schedule to the Constitution of India by this Court a State
cannot levy a tax on the sale or purchase of any property
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ot her than "goods"

The submi ssion of the Respondent that the inpugned
provisions levied a purchase tax on imovable property and
not on goods and hence travelled beyond the taxing power of
the State Government under the said Entry 54 was based upon
the om ssion in the inpugned provisions of the words "before
sale or wunder the contract of sale.” It was urged that
unl ess these words qualified the phrase "agreed to be
severed", standing trees and banboos would not be "goods"
within the nmeaning of the definition of that termin the
Sal e of goods Act and the Oissa Act. The High Court held
that the inmpugned provisions amounted to |levying a tax on an
agreenment of sale and not on actual sale or purchase.
According to the High Court, on tax can be inposed unless
the taxable event (namely, ‘the transfer of property in the
goods from the seller to the buyer) takes place; and
standi ng trees includi ng banboos) being
(1) [1959] Supp. 2 S.C.R 339. 349-
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unascertai ned goods, under the forest contracts entered into
by the State Governnment, they continue to be the property of
the State Governnent until felled and, therefore, the title
to such trees or banboos is transferred in favour of the
forest contractor only when the trees or banboos are felled
and severed after /conplying with the /conditions of the
forest contract. We find that there is a fallacy under |ying
the above submi ssions of the Respondents and in the
reasoning of the Hgh Court, the fallacy being to read
nerely the description of the goods given in the inmpugned
provisions by itself- and not in conjunctions. with the
governing words of the said provision. These  inpugned
provi sions declare that standing trees agreed to be severed
and bamboos agreed to be severed shall be liable to tax on
the turnover of purchases. The tax that is |evied  under
section 3-B is not on goods declared under that section but
on the turnover of purchases of such goods. It one reads the
Notifications issued under section 3-B and 5 (1) as /a whole.
it is clear that the taxable event is not an agreenent to
sever standing trees or banboos but the purchase of banboos
or standing trees agreed to be severed.

Does the absence of the words "before sale or under the
con tract of sale" nmake any difference to this position ?
The answer in our opinion nust be in the negative. The very
use of the word "agreed" in the description of goods shows
that there is to be an agreenment between the buyer and the
seller and wunder this agreement standing trees rnust be
agreed to be severed and so al so banmboos. According to the
definition of "goods" such severance may be either before
sale or under the contract of sale. At the first blush,
therefore, it would appear that the goods which formthe
subj ect matter of the inpugned provisions are either banboos
and standing P trees agreed to be severed before sale or
banboos and standing trees agreed to be severed under the
contract of sale. The question is "Wich one is it ?". The
answer to this question depends upon the distinction in law
bet ween an agreenment to sell and sale. Section 4 of the Sale
of Goods Act, 1930, deals with a sale and an agreenent to
sell and it provides as foll ows:

"4. Sal e and agreement to sell

(1) A contract of sale of goods is a contract
whereby the seller transfers or agrees to transfer the
property in goods to the buyer for a price. There nmay
be a contract of sale between one part-owner and
anot her.

73
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(2) A contract of sale may be absolute or conditional

(3) Were under a contract of sale the property in
the goods is transferred fromthe seller to the buyer,
the contract is called a sale, but where the transfer
of the property in the goods is to take place at a
future time or subject to sone condition thereafter to
be fulfilled, the contract is called an agreenent to
sel |.

(4) An agreenent to sell becones a sale when the
time

el apses or the conditions are fulfilled subject to which the
property in the goods is to be transferred."”

Thus, where there is a transfer fromthe buyer to the
seller of property in the goods which are the subject-matter
of the agreenent to sell, the contract of sale, is a sale
but when the transfer of property in the goods is to take
place at a future time or ~subject to sone condition
thereafter to be fulfilled, it iis an agreement to sell which
become a 'tale when the tine el apses or such conditions are
fulfilled In the first case the contract is executed, while
in the second case it is executory

The distinction between-an agreenment to sell and sale
and the |egal consequences  flowing from each have been
succinctly stated in Benjamin's Sale of Goods, paras 25-26
at page 23, as follows:

"Agreerment to sell . .An Agreenent to sell is
sinply a contract, and as such cannot give rise to any
rights in the buyer which are “based on  ownership or
possession, but only to clainms for breach of contract.
In the normal case at |east, so long asthe property in
the goods remains in the seller, they are his to dea
with as he chooses (except that he may be in breach of
his contract with the buyer);  they are liable to
seizure in distress or execution as his property; and
they pass to the trustee in the event of his
bankr upt cy.

Sal e. The Sal e of CGoods Act 1979 defines a sale in
t he

foll owi ng passages: first "where —under a contract of sale
the property in the goods is transferred fromthe seller to
the buyer the contract is called a sale’; and secondly, ’'an
agreement to sell becones a sale when the tinme el apses or
74

the conditions are fulfilled subject to whichthe

property in the goods is to be transferred. It s
therefore possible for a sale wthin the statutory
meaning to come about ill one of two ways: either by a

contract which itself operates to transfer the goods
fromthe ownership of the seller to that of the buyer,
the property passing when the contract is nade; or by a
contract which is initially only an agreenent -to sell

but is later performed or executed by the transfer of
the property. |In either case it is clear that the sale
i nvol ves not only a contract, but also a conveyance of
the property in the goods, and so it may confer on-the
buyer the right to bring a claimin tort for w ongful

interference with the goods as well as rights in

contract."

The test, therefore, is the transfer of the property in
the goods from the seller to the buyer. In order to

determ ne whether for the inpugned provisions to apply
standing trees or banmboos are to be severed before sale or
under the contract of sale, what is required to be
ascertained, therefore, is the point of tinme when the
property in the goods is transferred fromthe seller to the
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buyer Under section 18 of the Sale of Goods Act, where there
is a contract for the sale of unascertained goods, no
property in the goods transferred to the buyer unless and
until the goods are ascertained. Under section 19, where
there is a contract for the sale of specific or ascertained
goods the property in themis transferred to the buyer at
such time as the parties to the contract intend it to be
transferred and for the purpose of ascertaining the
intention of the parties regard is to be had to the terns of
the contract, the conduct of the parties and circunstances
of the case. Further, unless a different intention appears,
the rules contained in sections 20 to 24 are rules for
ascertaining the intention of the parties as to the tine at
which the property in the goods is to pass to the buyer.
Sections 20 to 23 provide as follows:

"20. Specific goods . in a deliverable state.

VWere there is an wunconditional contract for the
sale of specific goods ina deliverable state, the
property in the goods passes to the buyer when the
contract is made, and it is immaterial whether the tinme
of payment of the price or the tinme of delivery of the
goods, or both, is postponed."”

75
"21. Specific goods to be put into a deliverable state.

Where there is a contract for the sale of specific
goods and the seller is bound to do sonething to the goods
for the purpose of putting them into-a deliverable state,
the property goes not pass until such thing i.s done and the
buyer has notice thereof."

"22. Specific  goods m a deliverable state, when
the seller has to do anything thereto in ‘order to
ascertain price. Were there is a contract for the sale
of specific goods in a deliverable state, ‘but the
seller is bound to weigh, neasure, test or do sone
other act or thing with reference to the goods for the
purpose of ascertaining the price, the property does
not pass until such act or thing is done and the buyer
has notice thereof."

"23. Sal e of unascertai ned goods and appropriation

(1) Wiere there is a contract for the sale of
unascertai ned or future goods by description and goods of
that description and in a del i verable state are
uncondi tionally appropriated to the contract, either by the
seller with the assent of the buyer or by the buyer with-the
assent of the seller, the property in the goods thereupon
passes to the buyer. Such assent nay be expressed or inp-
lied, and may be given either before or “after the
appropriation is nade.

(2) Delivery to the Carrier.

Where in pursuance of the contract, the seller
deli- vers the goods to the buyer or to a carrier or
ot her bailee (whether named by the buyer or not) for
the purpose of transm ssion to the buyer, and does not
reserve the right of disposal, he is deemed to have
uncondi tional ly appropri at ed the goods to t he
contract."

We are not concerned with section 24 which provides
when property in the goods passes to the buyer where goods
are delivered
76
to the buyer on approval or "on sale or return" or other
simlar terns. The terns "deliverable state" and "specific
goods" are defined in clauses (3) and (14) of section 2 of
the Sal e of Goods Act as follows:

"(3) goods are said to be in a 'deliverable state’ when
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they are in such state that the buyer woul d under the

con tract be bound to take delivery of them™

"(14) ’'specific goods’ nmeans goods identified and

agreed upon at the tinme a contract of sale is nade."

Under the Oissa Act also "sale" is defined as meaning
"transfer of property in goods" and the word "purchase"” is
to be construed accordingly. The |anguage of the inpugned
provi sions, especially the governing words thereof, nakes it
clear that what is nade eligible to tax is not an executory
contract of sale but an executed contract of sale or in
ot her words, not an executory con tract of purchase but a
conpl eted contract of _ purchase. Bearing in mnd the
statutory provisions referred to above, it is further clear
that such purchase woul d be conpl ete when the standing trees
or banmboos are specific goods, that is, when they arc
identified and agreed upon at the time the contract of sale
is made, and the con tract is unconditional and further such
standing trees or banboos arc in a deliverable state, that
i's, nothing renmains to be done except for the buyer to enter
upon the land of the seller and to fell and renove the trees
O banmboos, as the case nmay be, wthout any let or
hi ndrance. If these factors ~exist, then unless a different
intention appears either from the terns of the contract or
can be infer red fromthe conduct of the parties and other
circunstances of the case, the property in such standing
trees and banboos would pass fromseller to the buyer when
the contract is nade and it is immterial whether the time
of payment of the price or the tinme of taking delivery of
standing trees agreed to be severed or banboos agreed to be
severed or both is postponed. If, however, there is an
uncondi tional contract for the sale of standing trees or
banboos which are unascertained, then-unless a different
i ntention appears, the property in themwould be transferred
to the buyer when the standing trees and banboos are
ascertained and it would be equally inmaterial whether the
time of payment of the price or the tinme of taking delivery
of standing trees agreed to be severed or banboos agreed to
be severed or both is postponed. In either event, the sale
and purchase woul d be conpl eted before severance as under
77
the i npugned provisions there has to be a conpl eted purchase
of standing trees or banboos agreed to be severed for the
i mpugned provisions to apply. The severance obvi ousl y cannot
be before sale because in that case the property would only
pass and the sale conpleted after severance and the inpugned
provi sions would have no application. Therefore, for the
i mpugned provisions to apply the severance of the standing
trees or banmboos nmust not be before sale but' under. the
contract of sale, that is, after the sale thereof is
conpl eted. The absence in the inpugned provisions of the
words "before sale or under the contract of sale" thus makes
"no difference. The subject-matter of t he i.mpugned
provisions is goods and the tax that is |levied thereunder is
on the conpl eted purchase of goods.

The fallacy wunderlying the reasoning of the H gh Court
is that it has confused the question of the interpretation
of the inpugned provisions with the interpretation of Tinber
Contracts and the Banboo Contract. On the interpretation it
pl aced upon the Tinmber Contracts it came to the concl usion
that the property in the standing trees passed only after
severance and after conplying with the conditions of that
contract ar d, therefore, the inmpugned provisions purported
to levy a purchase tax on an agreenent to sell. In the case
of bamboos agreed to be severed, the High Court on an
interpretation of the Bamboo Contract held that it was a
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grant of a profit a prendre and fromthat it further held
that the inpugned provisions were bad in |aw because they
amounted to a levy of purchase tax on a profit a prendre.
Thi s approach adopted by the H gh Court was erroneous in
| aw. The question of the validity of the inpugned provisions
had nothing to do with the legality of any action taken
thereunder to nmake exigible to tax a particular transaction
If a notificationis invalid, all actions taken under it
woul d be invalid also. The converse, however, is not true.
Were a notification is wvalid, an action purported to be
taken thereunder contrary to the terns of that notification
or going beyond the scope of that notification would be bad
inlaw wthout affecting in any manner the validity of the
notification. Were the interpretation placed by the High
Court on the Banboo Contract and the Tinber Contracts
correct, the transactions covered by them would not be
liable to be taxed wunder the ~inpugned provisions and any
attenpt or action by the State to do so would be illegal but
the validity of the inpugned provisions would not be
78
af fected thereby. The challenge to  the wvalidity of the
i mpugned provi si ons on t he ground of their
unconstitutionality nmust, therefore, fail
Doubl e taxation

Anot her ground on which the H gh Court invalidated the
i mpugned provisions was that banboos agreed to be severed
and trees agreed to be severed were the sane as banboos and
timber after they are felled and as banboos and tinmber were
liable to tax at the sale-point, ~the taxation of the same
goods at the purchase point anmpbunted to double taxation and
was contrary to the provisions of the Oissa ‘Act. The
general rule of construction is that a taxing statute will
not be so construed as to result intaxing the same person
twice in respect of the same incone or transaction. There
is, however, nothing to prohibit the legislature from so
enacting it. If what the High Court held were correct, it
woul d not be double taxation in the strict sense of 'the term
because the sane person is not being taxed twi ce i'n respect
of the sane transaction but the same transaction is being
taxed twice though in different hands, that is, the seller
in a transaction O sale is being subjected to sales tax and
the purchaser in the sane transaction is being subjected to
purchase tax. Not only does the Orissa Act expressly forbid
this but it also forbids the |evying of tax at nore than one
point in the sane series of sales or purchases by successive
deal ers. The provisions in this behalf are to be found in
the proviso to section 3-B and the proviso to- section 8.
Under the proviso to section 3-B, no tax is to be payabl e on
the sales of goods or class of goods declared under that
section to be liable to tax on the turn over of purchases.
Under the proviso to section 8, the sanme goods are not to be
taxed at nore than one point in the sane series of sales or
purchases by successive dealers. According to the  High
Court, under the Oissa Act all goods are liable to sales
tax unless exenmpted from tax by the State Governnent under
section 6, and, therefore, if particular goods are liable to
sales tax, no purchase tax is leviable in respect of the
same goods unl ess the State Government issues three
notifications, nanmely, (l) a notification under section 3-B
declaring the goods to be taxable at the purchase point, (2)
a notification wunder section 5 prescribing the rate of
purchase tax, and (3) a notification deleting the goods from
the list of goods taxable at the sale point. The H gh Court
has illustrated this by setting out what was done when fish
was made |liable to purchase tax instead of sales tax
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W find that the H gh Court has msunderstood the
schene of taxation under the Oissa Act. As the
Notifications dated Decenmber 29, 1917, were issued as a
result of the amendnents made by the Oissa Sales Tax
(Amendrent) Ordinance, 1977, replaced by the Oissa Sales
Tax (Amendnent) Act, 1978, while the Notifications dated May
23, 1977, were issued prior to these anendnents, it 1is
necessary to consider the schene of taxation wunder the
Oissa Act both prior to and after January 1, 1978, being
the date on which the relevant provisions of the said
Ordi nance cane into force.

Prior to January 1, 1978, under section 5 (1) the tax
payable by a dealer under the Oissa Act on his taxable
turnover was at the rate specified in that sub-section. At
the relevant tine the rate was six per cent. The rate
specified in section 5 (1) was for both sales tax and
purchase tax. As under the Orissa Act a dealer is liable to
pay tax on his turnover of sales as also on his turnover of
purchases and as purchase tax is payable only on the
turnover of purchases of ~those declared under section 3-B
in respect of the goods not  so declared a dealer would be
liable to pay sales tax. Under the proviso to section 3-B
when any goods are declared to be liable to tax on the
turnover of purchases, no tax is payable on the sales Or
such goods. Prior to January 1, 1978, a notification was to
be issued by the Sl ate Government under the first proviso to
section 5 (1) only when it wanted to fix a rate of tax
hi gher or lower than that specified in section 5(1). If no
such notification was  issued, then the tax which was
payabl e, whether it was sales tax or purchase tax, was to be
at the rate nmentioned in section 5 (1). The illustration
given by the High Court was in respect of goods for which
under the first proviso to section 5(1) the State Government
had notified a rate of tax different fromthat nentioned in
section 5(1). Wuere, however, any goods were decl ared under
section 3-B to be Iliable to tax on the turnover of
purchases, the notification prescribing a higher  or/ |ower
rate of sales tax issued under the first proviso to section
5(1) woul d there upon cease to be operative by reason of the
operation of the proviso to section 3-B and it was not
necessary to repeal expressly that notification. It was also
not necessary for the State Gover nnent to issue a
notification fixing the rate of purchase tax wunless it
wanted to fix a rate higher or lower than that specified in
section 5 (1). Where no such notification was issued, the
rate of purchase tax woul d be the one which was nentioned in
section 5(1),
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After January 1, 1978, the schene of taxation is that
no rate of tax is specified in the Oissa Act “but under
section 5(1) the State Government is given the power to
notify from tine to tine the rate of tax, whether sales tax
or purchase tax, by issuing notifications. The notifications
i ssued under section 5 (1) fixing the rate of sales tax,
nanel vy, Notification No. 67184-C. T. A -135/77-F dated
Decenber 29, 1977, does not contain any entry in respect of
banboos or tinber or in respect of banboos agreed to be
severed or standing trees agreed to be severed. If they were
liable to sales tax, they would fall under the residuary
entry No. 101 and be liable to sales tax at the rate of
seven per cent. If, however, any goods falling under the
residuary entry or any other entry in that notification arc
decl ared under section 3-B to be liable to tax on the
turnover of pur chases, the residuary entry or that
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particular entry would automatically cease to operate in
respect of those goods by reason of the proviso to section3-
B without there being any necessity to delete that
particular entry or to anend the residuary entry by
excluding those goods therefrom It would, however, be
necessary for the State Government to issue a notification
specifying the rate of purchase tax on those goods because
unli ke what the position was prior to January 1, 1978, on
and after that date the new sub section 5(1) does not
specify any rate of tax but Jleaves it to the State
CGovernment to notify it fromtime to tinme.

The High Court was, therefore, in error in holding that
the i npugned provisions were invalid and ultra vires the
Orissa Act as they anpbunted to "doubl e taxation".

Ef fect of "Supersession”

Yet anot her contention raised by the contesting
Respondents with respect-to the i nmpugned provisions was that
the two Notifications dated Decenber 29, 1977, having been
made in "supersession" of all previous Notifications issued
on the subject, the effect was to wipe out all tax liability
whi ch had accrued under the Notifications dated WMy 23,
1977. The High Court held that to hold that the liability
was so w ped out would anpunt to giving a retrospective
effect to the Notifications dated Decenber 29, 1977, and as
the Legislature had not conferred upon the State Gover nnent
the power to issue notifications having retrospective
effect, to so hold would be to render the said Notification
void. The High Court referred to a number of decisions on
the question of the power to nake subordinate |egislation
havi ng retrospective effect.
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We find it unnecessary for the purpose of deciding this
point to refer to any of the authorities cited by the H gh
Court. Both the Notifications dated Decenber 29, 1977, are
in express ternms made with effect fromJanuary 1, 1918. They
do not at all purport to have any retrospective effect and,
therefore, they could not affect the operation ' of the
earlier Notifications dated May « 23, 1977, until they cane
into force on January 1, 1978. Further, both section 3-B and
section 5(1) in express terms confer _power upon the State
CGovernment to issue notifications "from tine to tine".
Section 3-B provides that "the State may, fromtime to time
by notifications, declare... "goods |liable to purchase tax.
Prior to January 1, 1978, the proviso to sub-section (l) of
section 5 provided that "The State Government may, fromtine
to tine by notification...fix a higher rate not exceeding
thirteen per cent or any lower rate of tax.. " Section S (1)
as anended wth effect from January, 1978, provides  that
"The tax shall be levied...at such rate, not exceeding
thirteen per cent...as the State Government may, fromtine
totinme by notification, specify." Thus, the Power of the
State CGCovernment to issue notification wunder these two
sections is to be exercised by it "fromtime to tinme" and,
therefore, the State Government can under section 5(1) issue
a notification and repeal and replace it by another
notification enhancing or lowering the rate of tax and
simlarly it can issue a notification under section 3-B
declaring particul ar goods or class of goods to be liable to
tax on the turnover of purchases and subsequently by another
notification repeal that notification wth the result that
the particular goods or class of goods will fromthe date of

such repeal be again liable to pay tax on the turnover of
sales. In the Notifications dated Decenber 29, 1977, the
word "supersession” is used in the sane sense as the word

"repeal” or rather the words "repeal and replacement”. The
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Shorter Oxford English Dictionary, Third Edition, at page
2084, defines the word 'supersession’ as neaning "The action
of superseding or condition of being superseded." Sone of
the meanings given to the word ' supersede’ on the sane page
in that Dictionary which are relevant for our purpose are
"to put a stop to; to render superfluous or unnecessary; to
make of no effect; to annul; to take the place of (sonething
set aside or abandoned); to succeed to the place occupied
by; to supply the place of a thing". Wbster’'s Third New
International Dictionary at page 2296 defines the word
"supersession” as "the state of being superseded; renova

and replacenment”. Thus, by using in the Notifications dated
Decenber 29, 1977,
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the expression ’'in suerssion of all previous notification
that was done was to repeal and replace the previous
notifications by new - notifications. By repealing and

repl acing the previous notifications by other notifications,
the result was not- to wipe out any liability accrued under

the previous notifications.” If this contention of the
Respondents were to be ~accepted, the result would be
startling. It woul d mean, for exanple, that when a

notification has beenissued under section 5 (13 prescribing
arate of tax, and that notification is |ater superseded by
another notification further enhancing the rate of tax, al
tax liability wunder the wearlier notification is w ped out
and no tax can be collected by the State Government in
respect of any transactions effected during the period when
the earlier notification was in force

The two Notifications dated Decenber 29, 1977, inpugned
by the Respondents were not the only notifications which
were issued on that date. There was another notification
i ssued on that date, nanmely, Notification No. 67184-C. T.A. -
135/ 77-F, directing that with effect fromJanuary |, 1978,
the rate of tax payable by a dealer under the Oissa Act on
account of the sale of goods specified in colum (2) of the
Schedule to the said Notifications would be at the rate
speci fied against each in colum (3) thereof. The issuance
of these three Notifications becane necessary by reason of
the change brought about in the schene of taxation by the
Oissa Sales Tax (Anendnment) Ordinance, 1977. Prior to that
Ordinance, the rate of tax was as specified in sub-section
(I') of section 5 wth power conferred upon the State
CGovernment by the first proviso to that sub-section to fix
by notification issued from tine to time a higher rate of
tax not exceeding the limt nmentioned in the said proviso or
to fix fromtime to tine a lower rate of tax on-account of
the sale or purchase of any goods or class of goods
specified in such notification. Thus, if no notification was
issued by the State Governnent enhancing or lowering the
rate of tax, the tax, whether sales tax or purchase tax,
payable by a dealer would be at the rate specified in sub-
section (1) of section 5 which at the relevant time was six
percent. In pursuance of the power conferred by the said
proviso, the State Governnent had fromtinme to tinme issued
notifications enhancing and in sone cases lowering the rate
of tax payable on account of either sale or purchase of
goods. The new section 5(1) did not specify any rate of tax
but what was done was to confer upon the State Government
the power by notification to specify
83
fromtine totine the rate of tax subject to a naxi mum of
thirteen per cent. Therefore, Wth effect from January 1,
1978, unless a notification was issued specifying the rate
of tax, no dealer would be liable to pay any tax under the
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Oissa Act. It was for this reason that the Notification No.
67184-C. T. A-135/17-F dated Decenber 29, 1977, was issued
specifying the rates of sales tax with effect from January
1, 1978. As under section 3-B the State CGovernment had to
decl are the goods or class of goods which were liable to tax
on the turnover of purchases, the State Governnent had
issued from tine to tine notifications declaring such goods
or class of goods. The purchase of such goods or class of
goods were liable to purchase tax at the rate specified in
the old section 5(1). Were, however, the State Governnent
wanted that the turnover of purchase of particul ar goods or
cl ass of goods should be taxed at a higher or lower rate, it
i ssued notifications specifying such rate. As no rate of tax
was specified in the new section 5(1) but it was left to the
CGovernment to specify the rate of tax by notification both
in respect of sales tax and purchase tax, fromthe date the
amendi ng Ordi nance of 1977 came into force, nanmely from
January 1, 1978, it ~was necessary to issue a notification
consolidating all _previous notifications on the subject in
respect of ~goods |iable to purchase tax which the State
CGovernment did~ by the inmpugned Notification No. 67178-
C.T.A -135/77-(Pt)-F. dated Decenber 29, 1977, declaring
what goods would be liable to tax on the turnover of
purchases with effect from January 1, 1978. Unl ess, however,
the rate of purchase ‘tax in respect of these goods was
specified under the new section 5(1) the goods though
declared to be liable to tax on the turnover of purchase
woul d not be exigible to any tax at all, it, therefore,
becane necessary for the State Gover nnment to issue
Notification No. 67181-C T.A.-135/77-F. dated Decenber 29,
1977, specifying the rates of purchase tax with effect from
January 1, 1978.

Exigibility to tax-Prelimnary Contention-

The question which now remains to be considered is as
regards the exigibility to purchase tax of the anmounts
payabl e under the Banboo Contract and the Tinber Contracts.
Before we address ourselves to this question, it 1is
necessary to dispose of a prelimnary contention'raised by
the Appellant wth respect to this part of the case. It was
submitted that the question whether a particular contract is
a sale or purchase of goods is a question of fact or a
guestion of interpretation of documents —and one to be
deci ded by
84
the assessing authorities and, therefore, if this Court
hol ds that the inpugned provisions are valid (as we have now
done), it should not go into the question of the exigibility
to purchase tax of the transactions in question. This plea
was not raised at any stage before the Hi gh Court but has
been raised for the first time in the Petitions for Specia
Leave to Appeal, and that too only with respect- to the
Banboo Contract though during the course of hearing before
us, it was raised with respect to the Tinber Contracts al so
Before the High Court the matter proceeded on the basis that
the question of validity of the inpugned provisions and of
the exigibility to purchase tax of the transactions covered
by the Banmboo Contract and the Tinber Contracts were
inextricably Iinked together as if the inpugned provisions
were issued only in order to levy a purchase tax on the
transactions covered by these Contracts. The Appellant can
therefore, hardly raise such a plea for the first tine
before this Court. It is true that normally it is for
assessing authorities to ascertain
the facts and to interpret the documents in question, if
there be any, and to decide whether a particular transaction
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is exigible to tax. Here, however, the facts are not in
di spute and the determi nations of this question involves
only an interpretation of the documents. The nmmjor part of
the hearing before the H gh Court was taken wup with the
nature of the transactions covered by these Contracts. W
have al so heard the parties at length on the nmerits of this
guestion. Even though the judgment of the High Court with
respect to the validity of the inpugned provisions has been
held by wus to be erroneous in law, it may well be said that
the High Court’s finding on the true nature of the Banboo
Contract and the Tinber Contracts remains unaffected. If we
refuse to decide this question and leave it to the assessing
authorities to do so, they may well feel thenselves bound by
the High Court’s findings —on this point or on the other
hand, they may consider that the whol e judgnent of the High
Court has been reversed, particularly in view of the fact
that in their wit petitions the Respondent conpany had
chall enged the notice issued to it to file a return and the
Respondent Firm had chall enged the assessment order made
against it —and, ~therefore, feel free to determine the
qguestion afresh. In either event - the matter would ultinately
come back for decision-to thi's Court and that too after the
| apse of several years-a consequence not to be contenpl ated
with equanimty by this  Court. We, therefore, reject this
prelimnary contentionraised by the Appellant.
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Ti nber Contracts

W will first take up the Tinber Contracts. The High
Court held that standing trees were unascertai ned goods and
continued to be the property of the State Governnment unti
felled and, therefore, the title to themwas transferred to
the forest contractor only when the trees were felled or
severed by himafter complying with all the conditions of
the forest contract and as the inpugned provisions applied
only to standing trees, that is, to trees before their
severance, purchase tax was not attracted and any attenpt to
| evy purchase tax on the anobunts payable under the Ti nber
Contracts would ampount to taxing an agreenment of sale of
goods and not a conpleted sale or purchase of goods. The
H gh Court further held that the trees so severed in which
the property passed to the forest contractor were liable to
sales tax by reason of the retrospectively anended
definition of the term "dealer" in clause (c) of section 2
of the Oissa Act and they could not, therefore, be again
nmade |iable to purchase tax. The Hi gh Court also rejected
the contention of the Appellant State that tinber and
dressed or sized logs were different comercial comrodities
and that sales tax could, therefore, be levied on both.
According to the High Court they were the same conmodity
and, therefore, they could not be nmade liable to sales tax
at two points in the sane series of sales. The Hi gh Court
did not decide the question whether the Tinmber Contracts
were works contracts. This point was, however, urged before
us "on behalf of the Respondent firm W will deal with this
poi nt separately but for the present suffice it to say that
according to us none of the Tinber Contracts is a works
contract.

On behalf of the Appellant State it was subnmitted that
the Tinber Contracts read w th the sale notice adverti sing
the auction in respect of the standing trees showed that the
standing trees which were the subject matter of the Tinber
Contracts were goods identified and agreed upon at the tine
when the contract of sale was nmde and were thus specific
goods and that, therefore, there was an unconditiona
contract for the sale of specific goods in a deliverable
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state and the property in the said trees passed to the
forest contractor, nanely, the Respondent Firm when the
contract was nmade, and the fact that the tine of delivery as
al so paynment of price was postponed was irrelevant. It was
the Appellant’s
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subm ssion that for the reason set out above the anpunts
payabl e under the Tinber Contract were exigible to purchase
tax. It was further submitted that in any event the property
in the standing trees passed when the forest contractor was
permtted to get into the area as delineated under Rule 12
of the Oissa Forest Contract Rule, 1966 (hereinafter
referred to as "The Forest Contract Rules"), to enable the
contractor to fell the trees. The same subm ssions as found
favour with the H gh Court were advanced before us on behal f
of the Respondent Firm

VWi le setting out the facts of Civil Appeal No. 220 of
1982, we have outlined the procedure followed by the State
of Orissa’ in-entering into forest contracts. The notice of
public auction wth which we are concerned was published in
the Orissa Gazette and was headed "Sale Notice of Tinmber and
O her Forest Products...." This Sale Notice related to
different forest produce and was in three parts. Part | gave
"the list of tinmber and other forest " products” for the
session 1977-78 which would be "sold by public auction" and
the places and dates where such auction sales were to be
held. Clause 2 of Part | of the Sale Notice stated that the
sale lots were subject to the Special Conditions of Sale as
published in Part Il of the Sale Notice, the GCenera
Conditions of Sale as published in Part Il of the Sale
Notice so far as they may be applicable and the Conditions
nentioned in the sanctioned formof agreenent. Cause 3
stated that the successful bidders shall ~be bound by the
Oissa Forest Act. 1972, the Forest Contract Rules, the
Orissa Tinber and other Forest Produce Transit Rules, and
all other relevant rules in force or which mght hereinafter
cone into force and promul gated under the Orissa Forest Act,
1972.

Under condition 1 of the Special Conditions of Sale set
out in Part Il of the Sale Notice, the contract period of
ti mber coupes was to conmence from the date of the
ratification of sale by the conpetent authority and was to
i nclude the nunber of working nonths nentioned in the sale
noti ce against each lot. Condition 2 stated the tine and
manner of "paynment of purchase price" ~in full _or by
instal ments. Under condition, the intending bidders were
asked to inspect the coupes and |lots before bidding in the
auction and their act of bidding was to be deened as
sufficient proof of their having inspected the coupes the
coupes and satisfied thensel ves about the correctness of the
quality and quantity of the
87
produce and the area of the contract. Condition 9 provided
that no extension of time for working any coupe beyond the
contract period as published in the Sale Notice and declared

in the auction hall would be allowed except under very
excepti onal ci rcunst ances. Under condi tion 14, t he
prescriptions contained in the working plan, working

schedul e and their amendments or the executive instructions
of the higher authority and |local rules were to be binding
on the contractors as regards felling of trees in coupes.
Under condition 21, the purchaser was to pay the sales tax
as per the Orissa Act over and above the bid amount. In the
event of his delay in paynment of sales tax, the same was to
be adjusted fromthe earnest noney deposit or the security
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deposit, as the case may be, and the purchaser was bound to
repl eni sh the same forthwith. Condition 22 provided that the
contractor was to pay sales tax on the amunt of each
instalment as per the Sales Tax Rules along with the
i nstal ment of consideration noney and non-paynent of sales
tax or non subm ssion of appropriate declaration under the
Sales Tax Rules was to anmbunt to inconplete paynent of
instal rent and thereupon Rule 9-A of the Forest Contract
Rul es was to be applicable. a

Under condition 1 of the CGeneral Conditions of Sale
Published in Part Ill of the Sale Notice, the bid was to be
accepted by the Divisional Forest Oficer subject to the
approval of the conpetent. authority and the right to take
contract for exploiting  forest produce in the lots
advertised in Part | of the Sale Notice was to be granted
when the conpetent~ authority approved the bid. Under
condition 4, intending bidders. were to deposit as earnest
noney a sumof Rs. 200 . In the case of unsuccessful bidders
this anmount was to be refunded i nmedi ately after the auction
was held " and in the case of successful bidders the anmount
was to be adjusted towards the security deposit. Under
condition 10, a bidder whose bid was conditionally of
finally accepted by the Divisional Forest Oficer was to
make the security - deposit in cash. On paynent of the
security deposit, /'the bidder was to sign the necessary
agreenment but the signing of such agreenment was not to
confer any right on the bidder unless the sale was ratified
by the conpetent authority and the ratification order was
comuni cated to him No sale of any | ot was to be considered
valid or conplete unless these conditions had been conplied
with and in the event of failure to do so, the Divisiona

Forest Officer was to be at |iberty to quash the sale and
forfeit the
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earnest noney or the security deposit, as the case may be,
and resell the lot and recover fromthe successful bidder

who had failed to comply with the conditions the shortfal
on such resale. Condition 12 provided for the paynent of
purchase price in full or by instalnments. Under condition 15
orders of ratification of sale by the conpetent authority
were to be conmmunicated to the

successful bidder by the Di vi si onal For est O ficer
specifying there in the dates of the paynent of instal nents
in accordance with condition 12 and the period of the
contract. Under condition 16, the contractor was not to
comence the work in the contract area before the paynent of
the first instalment or the full consideration nmoney if it
was payable in one instalment and before furnishing the
coupe declaration certificate or intimation about starting
work, as the case mmy be, as required by Rule 12 of the
Forest Contract Rules. Under condition 18, an agreenent was
to be executed by the conpetent authority on behal f of the
CGovernment and a copy thereof was to be delivered to the
contractor as soon as may be.

On its bids being accepted the Respondent Firm entered
into five Tinber Contracts in the forns prescribed in the
Schedule to the Forest Contract Rules. The main heading of
each of these Tinber Contracts is 'Forest Contract-Agreenent
Formi and the long heading states that it is "An agreenent
for the sale and purchase of forest produce". Under cl ause
1, the forest produce "sold and purchased under" the Ti nber
Contract was to be as specified in Schedule | thereof and
the forest area in which it was situated was indicated in
Schedul e V thereof and was to be referred to as the contract
area. Schedule | in each of the Tinber Contracts nentioned
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that the forest produce "sold and purchased under" the
Ti nber Contract consisted of a certain nunmber of sound and
unsound trees nmarked and nunbered serially on the bl azes,
one at the base of the trees and the other about 4-1/2" from
the ground level, with the hanmer mark of facsimle shown in
the Sale Notice. Clause 2 stated that the quantity of the
forest produce "sold and purchased under" the Tinber
Contract was all the said forest produce which then existed
or might cone into existence in the contract area which the
forest contractor might remove fromthe said area during the
period of the contract and it was further provided that the
said U forest produce was to be extracted by the forest
contractor only
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during the aforesaid period. That part of clause 2 which
spoke of forest produce which mght cone into existence in
the contract area was obviously inapplicable to the
Respondent, Firns's case inasmuch as the Tinber Contracts
were in respect of ‘a certain nunber of existing trees. This
provi sion was there because the Tinber Contract was in the
formwhich is the prescribed formof contract in respect of
all forest produce and under Rule 33 of the 1 Forest
Contract Rules all forest contracts are required to be made
inthis form Cause 4 started that the routes by which the
sai d forest produce was to be renoved fromthe contract area
and the depots at which it was to be presented for
exam nation were to be those specified in- Schedule 111
Under clause 5, it 'was agreed that the Tinber Contract was
to be subject to the Forest Contract Rules and conditions
laid down in the Sale Notice except to theextent that the
said Rules and conditions were deenmed to be nodified to the
extent prescribed in Schedule 1|V. Under Schedule 4 to the
contract, the Forest Contract Rules were deemed to be
nodi fied by the Special Conditions in the Sale Notice. By
clause 6 the forest contractor bound hinmself to perform al
acts and duties required and to abstain from performng any
act forbidden by or under the Orissa Forest Act, 1972, and
the Forest Contract Rules and by the Tinber ‘Contract.
Schedule Il set out the number and anounts of -instal nents
and the dates of paynent of the instalnents.

The bids given by the Respondent - Firmwere ratified in
due course by the Governnent of Oissa and the fact of such
ratification was comunicated to the Respondent Firmby the
Di vi si onal  Forest Oficer. Each of these notification
letters specified the number and anounts of the-instalnents
payabl e by the Respondent Firmand the dates when each
i nstal ment was payable. Each of these ratification letters
required the Respondent Firm to take delivery of. the
particul ar coupe within one and half nonths fromthe date of
issue of the ratification order and to get the Respondent
Firm s property hammer mark registered in the office of the
Di vi sional Fores’ O ficer on paynent of the appropriate
registration fee. Each of these letters required the
Respondent Firm not to comence work in the contract area
before the paynent of the first instalment and before
furni shing the Coupe Declaration Certificate or intinmating
in witing that it intended to comence work from a
particul ar date, as the case may be, as required under Rule
12 O
90
the Forest Contract Rul es. By the said letters the
Respondent Firmwas also required to submit nonthly returns
of removal of forest produce fromthe contract area to the
concerned Range Officer. A copy of each of these letters was
forwarded to the concerned Range Oficer wth a direction
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that he should give delivery of the coupe to the Respondent
Firmwithin one and a half nonths from the date of the
ratification order and allow the Respondent firmto comrence
work in the contract area after it had furnished the Coupe
Declaration Certificate and nade paynment of the first
i nstal ment .

As the Oissa Forest Contract Act, 1972 (Orissa Act 14
of 1972), and the Forest Contract Rules forned part of the
agreenment between the State of Oissa and the Respondent
Firm it nmay be convenient at the stage to look at the
rel evant provisions thereof. Cause (g) of section 2 of the
Oissa Forest Contract Act defines "forest produce"’ as
including inter alia tinber, whether found in or brought
froma forest or not, and trees when found in or brought
froma forest. Clause (n) defines "tinber" as including
“"trees fallen or felled and all wood cut-up or sawn". C ause
(o) of section 2 of the Act defines "trees" as including
banboos. Section 36 of the Orissa Forest Act confers powers
upon the /'State Government to nake rules inter alia for the
cutting, 'sawi ng, conversion and renoval of trees and tinber,
and the —collection, nmanufacture and renoval of forest
produce, from protected forests Under section 37, any
infringenent of a rule made under section 36 is an offence
puni shable with inprisonment for a termwhich may extend to
one year or with fine which may extend to Rs. 2000 or both.
Under section 45(1) the <control of all rivers and their
banks as regards the floating of tinber as well as the
control of all tinber and other forest produce in transit by
land or water is vested in the State Governnment and the
State Government is conferred the power to nake rules to
regulate the transit and possession of all tinber and ot her
forest produce, including rules prescribing the routes by
which alone tinmber or other forest produce may be inported,
exported or noved into, fromor wthin the State, and to
provide for punishment of inprisonnent which may extend to
one year or fine which may extendto Rs. 1,000 or both for
any breach of such rul es.

Under rule 2 of the Forest Contract Rules, al
contracts whereby
91
the Government sells forest produce to a purchaser are,
subject to the Forest Contract Rules in so far as they are
applicable, and the Forest Contract Rules are deened to be
bi nding on every forest contractor. The Forest Oficer
executing a forest intricate is, however, given the power to
vary the rules by express provision in such intricate. A
"forest contract’ is defined in clause (1) of Rule 3 as
meaning ' a contract whereby Government agrees to sell and
purchaser agrees to buy forest produce" and a 'forest
contractor’ is defined in clause (2) of Rule 3 as neaning
"the person who purchases produce under a forest contract”.
Under Rule 6, a forest contract is to carry with it an
accessory licence entitling the forest contractor and his
servants and agents to go Upon the land specified in-the
contract and to do all acts necessary for the proper
extraction of the forest produce purchases under the
contract. Under Rule 6 where a period is specified in the
forest contract for the extraction of the forest produce
purchased under the contract, tinme is deened to be of the
essence of such contract and upon the conpletion of the
specified period the contractor’s right under the contract
is to cease and any forest produce not renpved across the
boundaries of the contract area is to become the absolute
property of the Governnent. The Conservator of Forests or
the Divisional Forest Oficer, as the case my be, is,
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however, given the right, for special reasons, to grant an
extension of tinme on such ternms as nmay be decided for a
total period (inclusive of the original contract period)
not exceeding the period for which he is enpowered to
sanction contracts on payment of a nonthly extension fee O
one per cent of the amount of the contract. Under Rule 9,
the Divisional Forest Oficer or the Range Oficer, as the
case may be, is given the power to stop extraction of the
forest produce where the consideration payable to the
CGovernment under a forest contract is payable by instal ments
and, at any tine before the last instalment is paid, he
considers that the value of the forest produce rempved by
the contractor exceeds the anmpunt of instalnents already
paid. Further renoval is to be permtted only after the
contractor has paid such further sum as in the opinion of
the Divisional Forest Oficer or the Range Oficer is
sufficient to cover such excess. Under Rule 9-A it is open
to the Divisional Forest Oficer or the Range O ficer of the
concerned range to stop extraction if the contractor fail s
to pay anyinstalnment due fromhimw thin the grace period
of ten days beyond the date fixed  for paynents of the
instalment. It is equally open to these officers
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to stop work in the contract area if the contractor fails to
pay two instalnents due fromhim Under Rule 12, before
conmenci ng any work in the contract area the forest
contractor is to sign and submt to the Divisional Forest
Oficer or the-e 'concerned Range O ficer a witten
declaration to the effect that he or his authorized agent or
both have been shown the boundaries and limts of the |ot
covered by the contract by the Range COficer or by a
subordi nate deputed by himfor the purpose and that the area
shown on the ground agrees with the area delineated on the
map annexed to the forest contract ~and wuntil | such a
decl arati on has been given, the Divisional Forest O ficer or
the Range Oficer may refuse to allow any work to commence
and the contractor is not to be entitled to any conpensation
for any loss that m ght be sustained by himby reason of any
delay in comrencing the work owing to such refusal. Rule 12
further provides that if such declaration is not furnished
within one and a half nonths fromthe date of issue of the
ratification order, the Divisional Forest Oficer is to
cancel the contract, forfeit the security deposit, resell
the contract at the risk of the contractor and recover the
shortfall from him Condonation of delay in furnishing such
intimation or declaration is expressly prohibited. Under
Rule 13, a forest contractor is not to rempve any forest
produce fromthe contract area unless it is accomnmpanied by a
permt signed by the contractor or his authorized -agent.
Such pernmits are to be obtained on paynent from the Range
Oficer. Further, the divisional Forest O ficer or the Range
Oficer, as the case may be, has the power to w thdraw a
permt book, if in his opinion, such permt book has been
m sused for wunlawful gain. 1In the event of such wthdrawa
the forest contractor is not entitled to any conpensation
for any loss that m ght be sustained by himfor any stoppage
of his work in or extraction fromthe contract area. Under
Rule 14, the nmethod enployed by the forest contractor for
extraction of forest produce along forest roads is to be
subj ect to the approval of the Divisional Forest Oficer
and the forest contractor is not to cart any produce over
forest roads between such periods as the Divisional Forest
Oficer might appoint without the previous permssion in
witing of the Divisional Forest Oficer Further, the
Di vi sional Forest Oficer is given the discretion to close
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forest roads for extraction of forest produce on any rainy
days and for three days thereafter during the rest of the
year. He may also close roads tenporarily for wurgent or
special repairs should this in his opinion becone
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necessary. Further, the forest contractor is prohibited from
extracting forest produce by dragging along forest roads.
Under Rule 15, except wth the special permission of the
Di vi sional Forest O ficer, a forest contractor is not to
renove any forest produce from the contract area after
sunset or before sunrise. Under Rule 16, a forest contractor
isnot to renmove any forest produce except by routes
specified by rules made under the Oissa Forest Act or by
the forest contract and is to take all forest produce
renoved by himto such depots or places as nay be sinmilarly
prescribed for check and -exam nation. Under Rule 19, the
forest contractor is to keep and subnit accounts of the
amount of ‘the various kinds of forest produce renoved by him
fromthe contract area in such formas the Divisional Forest
Oficer may prescribe or approve, .and such accounts are to
be open to inspection at-any tinme by the Divisional Forest
Oficer or by any subordinate duly authorized by him Rule
20 prescribes the node of felling standing trees. The
Di vi sional Forest O ficer has the power. to stop further
felling until these provisions are conplied with. Under Rule
21, the Divisional Forest Oficer is to divide the contract
area into such nunber of sections as he may think fit and
has the power to regulate and confine the operations of the
forest contractor wthin these ~sections in accordance wth
the provisions set out  in the said Rule. ~Under the said
Rule, the work is to be allowed progressively from section
to section. Wen the forest contractor begins his operations
under the contract, he is to be allowed to carry out cutting
operations in sections Nos. | and 2 Eonly. As soon as he
begi ns cutting operation in section No. 3 he is deened to
have surrendered all his rights to standing trees in section
No. 1. When he begins cutting operations in section 'No. 4 he
is deened to have surrendered all his rights to the standing
trees in section No. 2 and so on, throughout the contract
area. Under Rule 22, the forest contractor unless otherw se
directed to do so in witing by the Divisional Forest
Oficer, is to register his property mark or trade mark in
the Ofice of Divisional Forest Oficer and get it
regi stered by paying the registration fee in respect
thereof. No tinmber is to be conveyed fromthe contract area
without the inpress of the forest contractor’s registered
property or trade mark, and the Divisional Forest Oficer
and his subordinates have the right to mark any piece of
tinmber with the Government hammer mark before it is renpved
fromthe stunp-side beyond the limts of such
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checking station as the Divisional Forest Oficer may
appoint in witing. Under Rule 34, if the forest contractor
makes default in the paynent of the consideration for his
contract or any instalnent thereof or does not pay the
conpensation assessed under any of the Forest Contract
Rules, the contract is liable to be ternmnated by the
authority conpetent to do so. The termination is to be
notified to the forest contractor and the contract is deened
to have been term nated unless the contractor pays within
one nonth from the date of receipt of the notice of
termnation all arrears due to the Governnent together with
interest assessable wunder Rule 42 and renewal fee not
exceedi ng one per cent of the arrears due and if he fails to
do so, all his rights under the contract including al
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necessary licences are to cease and all the forest produce
remaining within the contract area or at the depots and
bearing the contractor’s registered property or trade mark
and the GCovernnent hammer mark are to becone the absolute
property of she CGovernnent, Further, the Government becones
entitled to keep all suns already paid by the contractor and
to recover as arrears of |and revenue any conpensati on which
nmay be assessed and to resell the contract together with
produce at the depots and ot her produce whi ch has becone the
property of the Governnent and to recover the shortfall as
arrears of land revenue and to forfeit the security deposit
of the contractor. Under Rule 35, if the forest contractor
conmits any breach of condition of the contract other than
those nentioned in Rule 34(1), the contract is liable to be
term nated and thereupon all the contractor’s rights under
the contract including all  accessory licences are to cease
and all the forest produce remaining wthin the contract
area or- at the depots is to becone the absol ute property of
the Governnment. Under Rule 36, 'if in the opinion of the
State CGovernnent it is considered necessary to supply any
ki nd of forest produce from any contract area to the people
in case of flood, famine, cyclone and other calamities and
if the contractor does not supply the materials at the rate
fixed by the Governnent, such contract can be term nated by
the Government in/ witing by a witten notice to the
contractor and from/ the date of such termnation, the
contractor is to forfeit all his rights in the coupes. Under
Rule 40, a forest contractor is not to be entitled to any
conpensation for any loss that may be sustained by reason of
fire, tempest, disease, pest, flood, drought  or other
natural calamty or by reason of any wongful act commtted
by any third party or
95
by reason of the wunsoundness or ~breakage of any forest
pr oduce purchased by himor for any | oss sustained by him
through any operation undertaken in the interest of fire
conservancy. He is wequally not entitled to claim any
reducti on or refund of the suns payabl e or paid by hi munder
his contract on the ground that the roads provided by the e
Forest Departnent or any other departrment are insufficient
or in bad order or remain closed under any special order or
that the quantity of produce falls short of any quantity
specified in the schedul e annexed to the contract or-in the
sale notice or that the area of the contract area differs in
any way fromthat indicated in the schedul e attached to the-
e contract. Under Rule 44, all forest produce renmoved froma
contract area in accordance wth the forest Contract Rules
is to be at the absol ute disposal of the forest contractor.
Bearing in mind the terns and conditions of the Tinber
Contracts-not only those expressly set out therein but also
those incorporated therein by reference, nanely, ‘the terns
of the Sale Notice, the Special Conditions of Contract, the
CGeneral Conditions of Contract and the various statutory
provi si ons-we have now to determ ne whether the property in
the trees which were the subject natter of the Tinber
Contracts passed to the Respondent Firmwhile the trees were
still standing or after they were severed. In the first case
the i npugned provisions would apply and the anmounts payabl e
under the Timber Contracts woul d become exigible to purchase
tax, while in the second, case the inmpugned provisions would
not apply and no purchase tax would be payable. The above
conspectus of these terns and conditions shows that the
headi ng of the Sale Notice, nanely, "Sale Notice of Tinber"
as also the use of the words "timber and other forest
products...wll be sold by public auction” are not
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determ native of the matter. Though clause 1 of the Ti nber
Contracts speaks of "the forest produce sold and purchased",
the other terns and conditions of the contract nmake it clear
that the Tinber Contracts were not unconditional contracts
for the sale of goods in a deliverable state and the
property in the trees specified in Schedule 1 of the
Contract, therefore, did not pass to the Respondent Firm
when each of the Contracts was made. As nentioned earlier
the Tinber Contracts are in the prescribed form for al
forest produce annexed to the Forest Contract Rules and the
provisions of the Oissa Forest Act and the Forest Contract
Rul es are expressly nmade applicable thereto. Cause (1) of
Rule 3 of the
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Forest Contract Rules defines a "forest contract" as meani ng
"a contract whereby CGovernment agrees to sell and purchaser
agrees to buy forest produce." That this is also such an
agreement \is borne out by the |ong heading of the Tinber
Contracts which describes these contracts as "an agreenent
for the 'sale and purchase of forest produce." In fact, the
signing of the Tinber Contracts did not result in a
concl uded contract because each contract was conditiona
upon the State CGovernment ~ratifying the acceptance of the
bid given by the Respondent Firm Even after the
ratification order/ was issued by the Governnent, it did not
become an wunconditional contract for the 'sale of specific
goods in a deliverable state for the Respondent Firm had no
right to severe the trees and take them away before it had
conplied with the other conditions of the contract set out
above. To recapitul ate the nmost inportant anongst them
under Rule 12 of the Forest  Contract Rules the respondent
Firmhad to furnish a Coupe Declaration Certificate within
one and half nonths of the issue of the ratification order
If it did not do so, the contract woul d stand cancelled. It
had al so under Rule 22 of ‘the Forest Contract Rules to
register within the sane period its property mark or trade
mark with the Divisional Forest Oficer. Further, the
Respondent Firm could not comence any work unless it had
given the required security deposit and before paying the
first instalment as wunder the Tinber Contracts in the
present Appeals the amounts were payable by instalnents.
That the property in the trees did not pass to  the
respondent Firm while the trees were standing is al so shown
by the fact that the D visional Forest Oficer or the
concerned Range O ficer had the power +to stop further
renmoval of the felled trees until the Respondent Firm had
paid the amunt required to make up the excess of the val ue
O the felled trees renmoved over the anmount of the
installnments already paid by it and under Rule 9-Ait was
further open to the Divisional Forest Oficer or the
concerned Range Oficer to stop further work if there was a
default in paynent of any instalnent or in paynent of any
two instalments and the contract could also be terninated
under Rule 33 for such default. Further work or renoval
could not be stopped or the contract termnated if the
property in the trees had passed to the Respondent Firm
because in such event the only renedy open to the seller
would be to sue for the balance of the price. It is also
pertinent that wunder Rule 33 the contract could Also be
term nated and the Respondent Firmwould forfeit its right
to all further trees to he severed by it if it
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conmitted a breach of any of the other conditions of the
contract. The npde of felling the trees was al so not of the
choi ce of the Respondent Firm but was one prescribed by Rule
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20. Even after felling the trees the Respondent Firm was not
entitled to renove the felled trees by any route which it
i ked but only by routes which were prescribed and that too
only if covered by a pernit signed by the Respondent Firm or
its duly authorized agent froma permt book obtained from
the Range Oficer. Further, under Rule 16, after felling the
trees the Respondent Firm had to renove them to the
prescri bed depots or places for check and exami nation and it
was only after the trees felled by it were checked and
examned to ascertain that they were felled in the nanner
prescribed in Rule 20 and were the trees which were the
subject matter of the contract that it could take them out
of the contract area. Unless the Respondent Firmfelled and

renoved all the trees which were the subject-matter of the
contract within the period of the contract, on the expiry of
such period it would lose all rights to the trees not so
renoved.

It"is truethat ~under Rule 40 if the trees were
destroyed by reason of fire, tenpest, disease, pest, flood,
drought or ~other natural calamty or by reason of any
wongful act conmitted by any third party or by reason of
the unsoundness or breakage of any trees which were the
subj ect-matter of the contract, the Respondent Firm was not
entitled to any conpensation for any |oss sustained by it.
This would show that after a Tinmber Contract was concl uded,
the risk passed to the Respondent Firm~ Under section 26 of
the Sal e of Goods Act, the goods remmin at the seller’s risk
until the property in the goods is transferred to the buyer
and when the property is transferred to the buyer, the goods
are at the buyer’s risk whether delivery has been nmade or
not. Section 26 is, however, qualified by the phrase "Unl ess
ot herwi se agreed." Thus, this section is “subject to a
contract to the contrary and what we have stated above is
sufficient to show that the Tinber Contracts were subject to
a contract to the contrary and under themthe risk passed to
the Respondent Firmbefore the property passed to it. This
is made abundantly clear by Rule 44 which states that "Al
forest produce renoved from a contract area in accordance
with these rules shall be at the absolute disposal of the
forest contractor."

It is, therefore, clear that the Tinmber Contracts were
not
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transactions of sale or purchase of standing trees agreed to
be severed. They were nerely agreenents to sell such trees.
As pointed out above, each stage of the felling and renoval
operations was governed by the Forest Contract Rul'es and was
under the control and supervision of the Forest Oficers.
The property passed to the Respondent Firmonly in the trees
which were felled, that is, in tinber, after ~all the
conditions O contract had been conplied with and after such
timber was examined and checked and renpved from the
contract area; The impugned provisions therefore, did not
apply to the transacti ons covered by the Ti nber Contracts.

It will be useful in the context of the conclusions
whi ch we have reached to refer to the decision of this Court
in Badri Prasad v. State of Madhya Pradesh & Anr. the
guestion in that case was whether there was a contract of
sale of standing tinber and whether under the contract the
property had passed to the appellant or whether the property
had passed after the trees had been felled and hence the
right of the appellant’s transferor had vested in the State
Covernment before the trees were felled by reason of the
provi sions of the Madhya Pradesh Abolition of Proprietary
Ri ghts (Estates, Mhals, Alienated Lands) Act, 1950 (M P.
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Act No. | of 1951). The Court held that under the terns of
the contract the trees had to be felled before they becone
the property of the appellant. The Court observed (at pages
390-1)

"It will be noticed that wunder <cl. 1 of the
contract the plaintiff was entitled to cut teak trees
of nore than 12 inches girth. It had to be ascertained
which trees fell within that description. Till this was
ascertained, they were not ’ascertained goods’ wthin
s. 19 of the Sale of Goods Act. Cause 5 of the
contract contenplated that stunps of trees, after
cutting, had to be 3 inches high. In other words, the
contract was not to  sell tile whole of the trees. In
these circunstances ~ property in the cut tinber would
only pass to the plaintiff under the contract at the
earliest when the trees are felled. But before that
happened the trees had vested in the state."

It is pertinent to note that conditions 16 to 18 of the
speci al Conditions of Sale which form part of the Tinber
Contracts al'so
(1) [1969] 2 S.C R 380.
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prescribe the girth of thetrees which are to be felled and
the height above the ground |level at which they are to be
felled. Tinmber and Logs.

On our above finding that the transactions under the
Ti nber Contracts are sales of Tinber ~and- not sales of
standing trees agreed to be severedthe tax which would be
attracted would be sales tax and not purchase tax under the
i mpugned provi sions. This woul'd,” however, be so if the
Di vi sional Forest O ficer were a dealer. Under the terms of
the Tinber Contracts the Respondent Firm is liable to
rei mburse the Divisional Forest Oficer the anmount of sales
tax he would which be liable to pay. T he question whether
the Divisional Forest Oficer is a dealer within the neaning
of that termas defined in clause (c) of section 2 prior to
its being substituted wth retrospective effect by the
Oissa Sal es tax (Arendnment and Validation) Act, 1979, which
repeal ed and replaced the Ordinance with the sane title, is
pendi ng before the Court in Civil Appeals Nos. 1237-1238 of
1979 and 1420-1421 of 1979 Whatever be the position under
the old definition, after the substitution of that
definition with retrospective effect by the said Arendnent
and Validation Act, the Divisional Forest Oficer ought be a
dealer. The wvalidity of this anmendnent is, however,  al so
under challenge in this Court in Wit Petitions Nos. 958 of
1979 and 966 of 1979. W therefore, express no opinion on
either OF these questions. It was, however, submitted on
behal f of the Respondent Firmthat assum ng these challenges
fail, it would be called upon to reinburse the Divisiona
Forest Oficer According to the Respondent Firm the
Di vi si onal Forest Oficer. would not be entitled to do so
because it had made sized and dressed | ogs fromthe tinbers
which it had purchased under the Tinber Contracts and had
sold such logs and paid sales tax on these sales and,
therefore, to tax the sales of tinber to themwuld be to
levy the tax at an earlier point in the same series of sales
which is not permissible by reason of the prohibition
contained in the proviso to section 8. According to them
timber and sized or dressed |ogs are one and the same
commercial commpdity. This contention was upheld by the Hi gh
Court. Though the High Court had so decided in order to
consi der whether the sane transaction could be taxed both at
the sale-point as also at the purchase-point, it none the
| ess becomes necessary for us to deternmine this question in
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or to prevent needless litigation in the future.

Though under section 8 the State Government has the
power to
100
prescribe the points in the series of sales or purchases by
successi ve dealers at  which any goods or class or
description of goods may be taxed, it has not done so either
in the case of timber or |logs, though in the case of some of
ot her goods, as pointed out earlier, the State Governnent
has made rules prescribing that the tax would be |evied at
the first point of sale. Thus, if the contention of the the
Respondent Firm were correct, as tax has already been | evied
at one point in the sanme series of sales, it would not be
now open to the State CGovernment to say that by reason of
the substituted definition of the term"dealer", sales tax
could al so be levied at another point.

W will first see how different Hi gh Courts have dealt
with this question. In Saw Bros. and Co. v. The State of
West Bengal 1 all learned Single Judge of the Calcutta High
Court hel'd ~that planks sawed out of logs are different
things fromlogs and tinber in its nascent state. No reasons
are given in that Judgnent for reaching this conclusion

In Bachha Tewari~ and  another v. Divisional Forest
Oficer, Wst Mdnapore Division, and others2 the same
| earned Judge held that the the chopping of tinber into
firewood was a nmanufacturing process. and, therefore, the
imposition of a tax on tinber and on firewood nanufactured
fromthat tinber did not ampbunt to double taxation The
guestion in both those cases was whether sawi ng of planks
and chopping of tinber into firewood anpbunted to nmanufacture
so as to make the assessee liable to pay sales tax on the
manuf actured goods. This is a different question fromthat
to which we have to address ourselves. W nmay, however,
poi nt out that even where the question i's whether a certain
process has resulted in a manufacture, the resultant product
must be a different conmmrercial commodity and nerely because
certain articles are known by different names it does not
nean that they are different comercial comodities if in
fact they are nmerely different fornms of the sane comuodity.
Thus, in Tungabhadra Industries Ltd. Kurnool v. Comercia
Tax O ficer, Kurnool 3, hydrogenated groundnut oil, conmmonly
cal l ed 'Vanaspati’ was held by this Court to be groundnut
oil within the neaning of Rules S (1) (k) and 18 (2) of the
Madras Ceneral Sales Tax (Turn-

(1) [1963] 14 S.T.C. 878.
(2) [1963] 14 S.T.C. 1067.
(3) [1960] 11 S.T.C 827; (1961) 2 S.CR 14
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Over and Assessnent) Rules, 1939. The Court further / held
that the processing of groundnut oil to render it/ nore
acceptable to the customer by inproving its quality would
not render the oil a commodity other than groundnut oil
Simlarly, in the State of Gujarat v. Sakarwala Bros.(l)
this Court held that ’pates’, ‘harda’ and ‘al chidana" were

sugar in different forns and fell within the definition of
sugar in Entry 47 of Schedule to the Bonbay Sal es Tax Act,
1959.

A decision nore relevant to our purpose than the two
Calcutta decisions is a decision of a Division Bench of the
Madhya Pradesh H gh Court in Mohanl al Vi shram v.
Conmi ssioner of‘ Sales Tax Madhya Pradesh, Indore(2). 1In
that case the Madhya Pradesh H gh Court held that by felling
standing tinber trees, cutting themand converting sonme of
theminto' ballis’, a dealer did not alter their character
as tinmber or used them for manufacture of other goods within
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the neaning of section 8(1) of the Madhya Pradesh Sal es Tax
Act, 1958. Another decision equally relevant for our purpose
is that of a Division Bench of the Andhra Pradesh H gh Court
in G Ramaswanmy and others v. The State of Andhra Pradesh
and others(3) in which the question was very much the same
as the one which we have to decide. The assessees in that
case purchased nascent tinber, that is, |ogs of wood, and
had swan or cut theminto planks, rafters, cut sizes, etc.,
and sold themfor the purpose of construction of buildings
and the 1like. Under section 5(2)(a) of the Andhra Pradesh
CGeneral Sales Tax Act, 1957, read with I[tem 63 in the First
Schedule to that Act, a dealer in tinber was liable to pay
sales tax at the rate of three pies in a rupee at the point
of first sale. The assessees were, however, sought to be
taxed under section 5(1) of that Act on their sales of,
pl anks, rafters, out sizes, etc. treating them as genera

goods. The contention of assessees was that these goods were
timber which was taxable at the first point of sale and the
first point of sale was when the Forest Departnent sold the
standing tinber trees to themand, therefore, the planks,
rafters, cut sizes, etc.,  sold by ~themcould not again be
made |iable to sales tax

(1) [1967] 19 S. T.C. 24 (S.C) (

(2) [1969] 24 S.T.C  101.

(3) [1973] 32 S.T.C. 3009.
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treating those goods as different commercial commpditi es.
The Division Bench held that in dealing wth natters
relating to the general public, statutes are presuned to use
words in their popular  rather than their narrowy | egal or
technical sense, and that as the provision |levying a tax on
timber was directed to deal with a natter affecting people
generally, as tinber is in common use the word "tinber"
woul d have the sanme neaning attached to it as in the conmmon
and ordinary wuse of |anguage. The Division Bench further
held that although dictionaries are not to be taken as
authoritative exponents of the neanings of words used in a
statute, it was a well-known rule of courts of law that
words should be taken to be used in the ordinary sense and
courts are, there fore, sent for —instruction to the
dictionaries in the absence of any legislative or judicial
gui dance. The Division Bench then referred to the nmeaning
given to the word "tinber" in different dictionaries. The
Di vi sion Bench also considered the meaning in conmmercia

parl ance of the term"tinber". In that case the assessees in
their affidavits had asserted that tinber in the commercia

field also nmeant planks, cut sizes, etc. There was no
convincing denial by the Governnent of that assertion. The
Division Bench then turned to the "Rules for gradation of
cut sizes of tinber" prepared and issued in Cctober, 1960,
by the Indian Standards Institution which showed the word
“tinmber" was freely used for kinds of standard cut sizes for
bui | di ng purposes. The Division Bench al so | ooked at  I'ndi an
Airlines Quotation No. 406 of April 26, 1972, in which the
words used were "tinber t eak-wood" setting out the
particul ar sizes thereafter. The Division Bench also
referred to the other docunentary evidence produced in that
case and held that the docunents and affidavits before it
clearly made out that even the cut sizes of tinmber were
commonly known as tinmber in commercial field and that,
therefore, both in the popular sense and in the comercia

sense, the word "tinber" had the same neaning. The Division
Bench also laid enphasis on the interpretation given to the
term"tinber" by the sales tax Administration. For all these
reasons the Division Bench held that merely because pl anks,
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rafters, cut sizes, etc., were sawmm or cut fromlogs of
woo(3, they did not alter their character and stil
continued to be raw materials which by thenselves and in the
same form could not be directly put to use for construction
purposes and the logs of wood purchased by the assessees
were nerely cut or sawn to sizes
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for the sake of convenience and to nake them acceptable to
the customers and that by reason of this process they did
not |ose their character as tinber.

W will nowturn to the decisions of the Orissa High
Court on this point. 1In State of Oissa v. Rajani Tinber
traders(l) a Division Bench of that H gh Court held that
timber logs and sized tinber U were different commodities in
the commercial sense though  sized tinbers were brought out
only from tinber |ogs by a particular process. The Division
Bench further observed that the person who had a need of
ti mber 1ogs would not” be satisfied had sized tinber been
offered to himand simlarly a person requiring sized tinber
woul d not' be satisfied if tinber logs were supplied. 1In
Kri pasi ndhu Sahu & Sons v. State  of Oissa(2) another
Di vi sion Bench of the sane Hi gh Court held that the dictum
in the Rajani Tinber Traders’ case was too widely stated and
it did not indicate the meaning of the word "tinber" as used
in common parlance/in comrercial circles and it also did not
purport to specify the nmeaning of the expression "sized
timber" as used in that judgment. The Division Bench further
held that tinber in. comon parlance in Oissa took within
its ambit only long ‘and big sized |ogs of wood ordinarily
used in house construction as beams and pillars and that
when tinmber was converted into planks, rafters and other
wood products like tables and chairs ~or cut into various
small sizes so as to be unfit for use as beans and pillars
and simlar such uses they could not betermed as tinber in
common parlance though they may retain their essentia
character as wood because the essential characteristic of
timber as a commercial combdity was |ost after such
conversion. The judgnment in that case does not indicate any
basis for holding that the word "timber" had  in comon
parlance in Oissa the neaning which according to the
Division Bench it bore. It is also curious to note that one
| ear ned Judge was common to both the Division Benches though
in each case the judgnent was delivered by the other learned

j udge-

Havi ng seen how the different H gh Courts have dealt
with this question, we will now ascertain the true position
for our-

(1) [1974] 34 S.T.C. 374.

(2) [1975] 35 S.T.C. 270.
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selves. In Ganesh Trading Co., Karnal v. State of Haryana
and another(l) Hedge, J., speaking for this Count, said:
This Court has firmy ruled that in finding out the true
meani ng of the entries in a Sales Tax Act, what is relevant
is not the dictionary neaning, but how those entries are
understood in common parlance, specially in commercia
circles". Applying this principle, the Court held that
al though rice was produced out of paddy, paddy did not
continue to be paddy after dehusking and that when paddy was
dehusked and rice produced, there was a change in the
identity of the goods and, therefore, rice and paddy were
two different things in ordinary parlance. A careful reading
- of the judgnent in that case shows that there was no
evi dence before the court to show how "paddy" and "rice"
were understood in comrercial <circles or what these words




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 57 of 88

nmeant in comercial or trade parlance and that what the
Court did was to refer to various authorities dealing not
with rice or paddy but with other goods and the neaning in
ordinary parlance of the words "paddy" and ' rice" in order
to ascertain the meaning of these words in the sense stated
by it above.

So far as the case before us is concerned, there is
material on the record to show what the word "tinber" and
"l ogs" nean in comercial or trade parlance nor do the
pl eadi ngs of the parties filed in the Oissa H gh Court
throw any light on the matter. The avernent of the
Respondent Firm in this behalf is to be found in paragraph
13 of its wit petitionin the H gh Court and all that is
stated therein is that under the inpugned provisions it
woul d be required to pay purchase tax on "tinber agreed to
be severed" and after savering the tinber while effecting
sales of tinber would be liable to pay sales tax on such
sales. In. the counter affidavit of the Law Oficer in the
office of / the Commissioner of  Conmercial Taxes, Oissa,
filed on ' behal f of the Commissioner of Commercial Taxes and
the Sales Tax O ficer, Sanbal pur Crcle, while replying to
the said paragraph 13 all that is stated is that tinber
commercially does not remain the sane after being cut, sized
and shaped, and, therefore, there was no |egal obstruction
to tax an altogether different commercial comobdity at sale-
poi nt .

(1) [1973] 32 S.T.C. 623, 625 (S.C.)
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In view of this state of the record we must seek to
ascertain the neaning of these two terns in-comon parl ance
with such aid as is available to the Court. It is now well
settled that the dictionary neaning off a word cannot be
| ooked at where that word has been statutorily defined or
judicially interpreted but where there is no such definition
or interpretation, the court may take the aid of
dictionaries to ascertain the neaning of a word in conmon 1
parlance. In doing so the court  nust bear in mnd that a
word is wused in different senses according to its context
and a dictionary gives all the mneanings of a word and the
court, therefore have to select the particul ar neaning which
would be relevant to the context in which it has to
interpret that word. The Orissa Act does not define the term
""timber" or "logs". Orissa is, however, a State which is
rich in natural wealth and nostly all, if not all, forests
inthe State of Orissa are protected or reserved forests and
cone within the purview of the Oissa Forest Act, 1972,
whi ch was an Act passed to consolidate and anmend the | aws
relating to the protection and managenent of forests in the
State of Oissa. The real object behind the issue of
i mpugned provisions was to |evy purchase tax on ~standing
trees agreed to be severed and banboos agreed to be servered
in view of the judgment of the Orissa High Court in Straw
Products Ltd, v. State of Orissa in which it was held that a
Di vi sional Forest Oficer was not a dealer and, therefore,
not liable to pay sales tax and hence could not call upon
forest contractors to reinburse himin respect thereof. In
view of this background, it would be relevant for our
purpose to look at the statutory definition of the term
"tinmber". given in the Oissa Forest’ Act, 1972. That term
is defined in clause (n) of section 2 of that Act, which
reads as foll ows.

"(n) "tinber’ includes trees fallen or felled and
all wood cut-up or sawn."

Prior to the enactment of the Orissa Forest Act, 1972,
there were two Forest Acts in force in the State of Oissa,
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nanely, the Madras Forest Act, 1882 (Madras Act V of 1882),
and the Indian Forest Act, 1927 (Act XVl of 1927). The
Madras Forest Act applied to the districts of Koraput and
Ganj am and part of Phul bani District, nanely, Baliguda and
G Udaygiri Taluks. The Indian Forest Act applied to the
rest of the State. Both these Acts were repealed in their
application to the State O H
106
Oissa by the Oissa Forest Act but as prior to the
enactnment of the Orissa Forest Act, these were the two Acts
whi ch provided for the protection and managenent of forests
inthe State of Orissa, we may also refer to the definition
of the word "tinber" given in those Acts. Section 2 of the
Madras Forest Act defines "tinber" as including trees when
they have fallen or have been fallen, and all wood, whether
cut up or fashioned or hollowed out for any purpose or not".
Cl ause (6) of section 2 of the Indian Forest Act defines
"tinmber™ in identical terms. Though none of t hese
definitions is an exhaustive one since each of themuses the
word "includes’' ~and not "neans", there is a large and
substantial nmeasure of identity in these definitions and it
will be apparent from these definitions that the word
"tinmber" is not confined merely to felled trees in forestry
in the State of Ori'ssa. In this connection, it would not be
out of place to see how this word has been defined in
subsequent legislation In August 1981 trade in certain
forest produce in Oissa was made a State nonopoly and the
Orissa Forest Produce (Control of Trade) Act, 1981 (Orissa
Act No. 22 of 1981), was passed to achieve that purpose. The
list of forest produce set out in the definition of that
termgiven in clause (c) of section 2 of that Act includes
timber of any species specified in clause (j) of that
section. Clause (j) of section 2 .defines "tinber " as
meani ng "mar ket abl e wood, round, sawn or-fashi oned, straight
pi ece of and above two metres in length, standing or felled
(excluding fuel) of the follow ng categories, nanely:-". The
portion of the definition omtted above lists the different
species of tinber. The definition of "tinber given in the
Orissa Forest Produce (Control of Trade) Act ‘is an
exhaustive definition inasmuch as the object of that Act was
to create a State nonopoly of trade.in specified forest
produce and therefore such forest produce had to be
particul arized. What is, however, pertinent is that even in
subsequent |egislation the cardinal concept that tinber is
not nerely felled trees has been underlined and enphasized.
On turning to various dictionaries, we find that the
dictionary meaning largely coincides wth the statutory
meani ng of the word "tinber”. \Wile discussing the question
of the subject-matter of the inpugned provisions we have set
out the definition of the word "tinmber" contained in the
Webster Collegiate Dictionary occurring ring in the passage
fromthe judgnent of Vivian Bose, J, in
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Shrimati Shantabai v State of Bombay The rel evant meanings
of the term"tinber" given in the Shorter Oxford Dictionary,
Third Edition, are "building material generally; wood used
for the building of houses, ships, etc., or for the use of
the carpenter, joiner, or other artisan". This definition
al so states that the word is "applied to the wood of grow ng
trees capable of being wused for structural purposes; hence
collectively to the trees thensel ves". Anbngst the neani ngs
given in the Concise Oxford Dictionary, Sixth Edition, are
"wood prepared for building, carpentry, etc;. trees suitable
for this; woods, forests, piece of wood, beant. One of the
meani ngs of the word "tinmber" given in Wbester’s Third New
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International Dictionary, is "wood used for or suitable for
building (as a house or boat) for carpentry or joinery".A
"l og" according to the Shorter Oxford English Dictionary
nmeans "a bulky nass of wood; now usually an unhewn portion
of a felled tree, or a length cut off for firewod" and
according to the Concise Oxford Dictionary it means "unhewn
piece of felled tree, or simlar rough mass of wood
especially cut for firewod". Thus, logs wll be nothing
nore than wood cut up or sawn and woul d be tinber

A question which renmains is whether beans, rafters and
pl anks would also be logs or tinber. The Shorters Oxford
English Dictionary defines "beamt inter alia as a |large
pi ece of squared tinber, long in proportional to its breadth
and thickness and the Concise Oxford Dictionary defines it
as a ' long piece of squared tinmber supported at both ends,
used in houses, ships, etc." and according to Wbester’s
Third New International Dictionary, it means "a |long piece
of heavy often squared tinber suitable for use in house
construction.™ A beamis thus tinber sawn in a particular
way. "Rafter" as shown by the Shorter Oxford English
Dictionary i s nothing but "one of the beans which give shape
and form to a roof, and bear the outer covering of slates,
tiles, thatch, etc."  The Concise Oxford Dictionary and
Webster’s New International Dictionary define "rafter” in
very much the sane way; the first defines it as "one of the
sl oping beans formng framework of a roof"™ and the seconds
as "one of the often sloping beans that sup- port a roof."
Rafter would also, therefore, be tinmber or log put to a
particul ar use.A "plank" is defined in Shorter Oxford
English Dictionary as "a long flat piece of snpothed tinber,
thicker than a board, specially a |length of tinmber sawn to a
thi ckness of fromtwo to six inches, aw dth of nine inches
or nore, and eight feet or H
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upwards in [ ength.” According to the Concise Oxford
Dictionary it is a "long w de piece of tinber, a few inches
thick"” and according to Wbster’'s Third New Internationa
Dictionary, it is "a heavy thick board that in'technica
specifications usually has a thickness of 2 to 4 inches and
a width of at least 8 inches." The exact thickness and wi dth
of a plank may be of inportance in technical specifications
but in ordinary parlance planks would be flattened and
snoot hed tinber. Such flatness and snobothness can only be
achieved by wusing a saw and other inplenents required for
that purpose. The sane would be the case when tinmber is
rounded or shaped. The statutory definitions of tinber
extracted above read along wth the nmeaning of ~ the word
"tinber" given in different dictionaries would show that the
concl usion reached by the Madhya Pradesh H gh Court in
Mohanl al Vishram v. Commissioner of Sales Tax, Mdhya
Pradesh, Indore, and by the Andhra Pradesh H gh Court in G
Ramaswany and others v. The State of Andhra Pradesh and
others is nore germane to our purpose than the two Oissa
cases neither of which has referred to the statutory
definition of the word "timber" in the relevant statutes.
The observations of the Oissa Hgh Court in the case of
Krupasi ndhu Sahu & Sons v. State of Oissa that tinber in
comon parlance in Oissa takes within its anbit only |ong
and big sized logs of wod ordinarily used in house
construction as beans and pillars but not when tinmber is
converted into planks, rafters and other wood products like
tables and chairs cannot, therefore, be said to be correct
so far as planks and rafters are concerned. In our opinion
pl anks and rafters woul d al so be tinber.

The result is that sales of dressed or sized |ogs by
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the Respondent Firmhaving already been assessed to sales
tax, the sales to the First Respondent Firm of tinmber by the
State CGovernment from which | ogs were made by the Respondent

Firmcannot be nade liable to sales tax as it would anmount
to levying tax at two points in the sanme series of sales by
successive dealers assuming wthout deciding that the

retrospectively substituted definition of "dealer" in clause
(c) of section 2 of Orissa Sales Tax Act, 1947, is valid.

Yet another aspect of this question now arises for our
consi deration. During the period from June 1, 1977, to
December 31, 3 1977, by reason of Notification No. S.R O
374/ 77 dated May 23,
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1977, the rate of sales tax on tinmber was fixed at ten per
cent by the State Governnent. Since it was the contention of
the State CGovernnent that logs are comrercially a different
comodity, the tax coul d not have been assessed on the sales
of logs by the "Respondent Firm during this period at the
rate of ten per cent but would have been assessed at the
general rate of six per cent specified in section 5(1) of
the Orissa Act. If such was the case, on the findings given
by us above, the Respondent Firm would be liable to pay
sales tax not at the rate of six per cent but at the rate of
ten per cent and it mght be argued that the Respondent Firm
has been under-assessed or part of its turnover of sal es of
| ogs has escaped assessnment. The assessnent order nade on
the Respondent Firmreferred to earlier includes both the
amount of purchase tax and sales tax but this is not a
conposite assessment. order but ~a severabl e one because the
turn over of sales as also the turnover of purchases have
been shown separately and the anobunt of sales tax and
purchase tax have -equally been shown separately. Thus,
though as a result of our holding that the anounts paid by
the Respondent Firmunder the Tinber ~Contracts are not
eligible to purchase tax, the assessnent order would require
to be nodi fied and corrected, ~ such nodification and
correction would not affect the( rest of the assessnent
order. The guestion then is "Whether the sales tax
authorities can reopen the assessment of the Respondent Firm
so far as the turnover of sales of logs is concerned?" Under
sub-section (8) of section 12 of the Oissa Act, the
Conmi ssi oner of Sales Tax or those sales tax authorities to
whom such power is delegated have the power to reopen an
assessment but under section 12(8) the exercise of this
power is subject to a period of Iimtation, nanely, thirty
six nmonths fromthe expiry of the year to which that period
for which the assessnent is to be reopened relates. Since
three years have long since expired fromthe year to which
the period in question relates, it would not now be open to
the sales tax authorities assuning it was a case for re-
opening the assessment, to reopen the Respondent Firms
assessnment and tax the turnover of sales of dressed or sized
logs at the rate of ten per cent instead of six per cent.
Thi s question, of course, would not arise for any period on
or after January 1, 1978, on which date the substituted sub-
section (1) of section 5 canme into force, as wunder the
notification issued under the substituted sub-section (1),
no separate rate of tax is specified either for tinber or
logs or any of the other goods which we have been
consi deri ng above and all of themwould fall for the purpose
of payment of sales tax under the residuary
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Entry No. 101 of the Notification No. 67184-C T.A. 135/77/1-
; dated Decenber 29, 1977, and would be liable to sales tax
at the rate of seven percent and there would thus be no
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under - assessnent or escapenent of assessnent.
Banboo Contract

W will now ascertain the nature of the Banboo
Contract. Unlike the Tinmber Contracts, the Banboo Contract
is not ina prescribed statutory formbut it appears from
the judgnent of the High Court that all the Bamboo Contracts
before it contained identical terns and conditions except
with respect to the contract area, the period of the
contract and the amount of royalty. The parties to the
Banboo Contract were the GCovernor O the State of Oissa
referred to in the said Contract as "the Grantor" and the
Respondent Conpany. The Banboo Contract is headed "Agreenent
of Banboo Areas in Bonai Forest Division to the Titaghur
Paper MIls Conpany Limted." The second and the third
recitals of the Banboo Contract are as follows:

"AND WHERAER t he Conpany is desirous of obtaining grant

fromthe Gantor of exclusive right and licence to

fell, cut, ~obtain and renpbve banboos fromall felling
series of Banmboos Wirking' Circle in the Bonai Forest

Division in the State of Oissa for the purpose of

converting the banboos into paper pulp or for purposes

connected with the manufacture of paper or in any
connection incidental therewth.

AND WHEREAS the Grantor has agreed to grant the
said |licence to the Conpany subj ect to the
restrictions, terms and condi tions her ei naft er
appearing.”

Clause T of the Banmboo Contract is headed "Arc a over
which the grant operates”. Sub-clause (a) of clause | sets
out the dates of commencenent of the Banboo Contract in
respect of different contract areas. Under Sub-clause (b) of
clause |, the forest produce "sold and purchased" is stated
to be as specified in Schedule | and to be situated in the
areas indicated in Schedule V. Under the said subcl ause, the
grantor understood to render at-all tines to the Respondent

Conpany all possible facilities to enable it to extract |1
and obtain its requirements of @ banmboos wupto the limt
i nposed by
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the Banboo Contract. Under clause I, the quantity of forest

A produce "sold and purchased" is stated to be "all the said
forest produce which now exist or may cone into existence in
the contract area which the Conpany may fell, cut, obtain
and remove fromthe said area in accordance with the time-
table given in Schedule V during the period... " and then
the periods in respect of different areas, already nmentioned
while reciting the facts of Cvil Appeal No. 219 of 1982,
have been set out. Clause IlIl provides that (the Banmboo
Contract can be terminated in accordance wi th the provisions
in that behalf contained in the Forest Contract /Rules
subject to the right of the Respondent Conpany to appeal to
the State Governnent in which case the Respondent Conpany
could with the previous pernission of the State Government,
on such conditions as the Government mght think fit to
i npose, be entitled "to carry on its business in terns of
the agreenment” until the final decision by the Governnent.
Under clause 1V, the Respondent Conpany is given an option
to renew the Banboo Contract for a further termof twelve
years. Under clause V, the Respondent Conpany was to perform
all acts and duties and to refrain from doing any act
forbidden by the Orissa Forest Act, 1972, and to give a sum
of Rs. 58,190 as security for the due performance and
observance by it of the terns of the Banboo Contract, which
sumwas to be returned to it on the expiry of six nonths
after the termnation or expiry of the Bamboo Contract. The
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Grantor was to be entitled to forfeit the said deposit and
to appropriate the whole or part thereof in the event of the
Respondent Conpany committing a breach of the ternms of the
Banboo Contract such as would entitle the Gantor to
term nate the Banboo Contract. C ause VI provided that "this
licence shall be subject to the Oissa Forest Contract Rul es
as nodified fromtine to tinme" subject to the anendnents
thereto set out in the said clause which are not nateria
for our purpose. Clause VIII stated that "the forest produce
sold and purchased under this Agreenent consists of al

Salia and Daba banboos subject to the cutting rules in the

annual coupe of the felling series” Clauses I X to XlIIl dea
with the paynent of royalty. Wat is pertinent to note about
these clauses is that wunder clause XlIl, the Respondent

Conpany was to pay anannual mninmumroyalty in the sums
nmentioned therein and was not to be entitled to the refund
of the whole or any part of such mninumroyalty should it
fail to cut the mninmumquantity of banboos in any vyear
except ‘on’ the ground that the yield of the area fell bel ow
the quantity required to
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make up the nminimum royalty payable for the year owing to
gregarious or sporadic flowering of bamboos in the contract
areas or from any ~cause whatsoever not being due to the
negligence on the /part of the Respondent Conpany or failure
onits part to extract the m ni mum nunber of banboos. The
amount of royalty was to be cal cul ated on all banboos which
the Respondent Conpany would cut from the contract area,
whet her such banboos were renoved or not, to be ascertained
as provided in clauses  XI and ~XIl. Under -clause XI, for
ascertaining the quantity of the banboos so cut, the
Respondent Conpany was to renove the ~banboos through such
river ghats, railway, notor and other transport depots as
may be agreed upon between the parties fromtinme to tine and
under clause Xll, the royalty was to be paid in advance in
such manner that it woul d al ways bein excess of the royalty
actually due. Under clause XV, for the purpose of checking
the felling and keeping an account of all banboos 'to be cut
by the Respondent Conpany, the Forest Departnent had the
right to enploy such staff as it mght deem necessary and
was to have free access to the contract area and to the
books and other records of the Respondent Conpany. Further
the Respondent Conpany was to submit to the Divisiona
Forest Officer a yearly account of banboos cut and renoved
fromthe contract area and under clause XV the conmpany was
to issue to the carter of each cart or the driver of each
truck on its leaving the forest a nmachi ne nunbered pass of a
pattern to be approved by the Chief Conservator of Forests,
Orissa. Such pass was to state the nunber of banboos which
each cart or truck would carry. Cause XVI prescribed the
routes by which the banboos were to be renoved as al so the
depots at which they were to be presented for exanination
Under clause XVIIl, at every naka the checking staff was to
check each cart or truck with the pass referred to in clause
XV before such cart or truck |left the depot. C ause XVII
gave to the Respondent Conpany, subject to such restrictions
as might be inposed fromtinme to tine by the Divisiona

Forest Oficer, Bonai Division, the right during the
conti nuance of the Banboo Contract to use any |ands, roads
or streams outside the |icensed areas which bel onged to or

were under the control of the Gantor for the purposes of
having free ingrees to or egrees fromthe contract areas and
also to such lands, roads or streans within the contract
areas. Under clause X[ X, the Respondent Conmpany was bound to
neet the | ocal demands of banboos in which event the royalty
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on such banboos was not to be paid by the Respondent
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Conpany but was to be paid by the | ocal people. Under clause
XX, subject to obtaining prior witten consent of the
Grantor, the Respondent Conmpany was to be at liberty to make
dans across streans, cut canals, make water courses,
irrigation works, roads, bridges, buildings, trammays and
any other work useful or necessary "for the purpose of the
sai d business" in or wupon the licensed areas and also with
the like consent to w den or deepen existing streans,
channel s or waterways "for the purpose of the said business”
and all tinmber and other forest produce required for this
purpose was to be paid for by the Respondent Conpany at
current schedule of rates. Al such dans, canals, irrigation
wor ks, roads, bridges, building and other works which were
not removed by the Respondent Company within six nonths from
the expiry of or earlier termmnation of a the contract were
to beconme the property of the Giantor. C ause XXl prohibited
the Respondent™ Conpany frominterfering with the surface of
the land " except in so far as it mght be necessary for
i medi at e purpose of "carrying on the necessary operations
in connection with the said business". Cause XXl | expressly
reserved and excepted to the Gantor in regard to the
contract area granted to the Respondent. Conpany (I ) the

possession and beneficial ownership in the soil and al
m nes and minerals upon, in or under the contract area and
the right to make such use of the soil, ‘to erect such

buil dings or structures and install such plant upon it and
subject it to such operations for the purpose of extraction
of mnerals or otherwise as the Gantor m.ght deem proper
(2) the surface of the licensed areas and all.  grazing,
cultivating and other surface E rights other than those
expressly granted to the Respondent Conmpany by the Banmboo
Contract, (3) the right to all trees other than trees made
over to the Respondent Conpany and the natural products of
the soil other than banboos, (4) the right of the Gantor to
destroy banboos in any portion of the contract areas for
silvicultural purposes Including the raising of plantations
subject in each case to the mnimumarea limt of 500 acres
per annum and further subject to giving in-place of such
area equal facilities for banboos extraction-in other
conveni ent areas, and (5) the right to extract banmboos from
any portion in the contract areas for departmental works in
Bonai Forest Division subject toa limt of 5,6 000 banboos
yearly. Clause XXIII| prescribed cutting rules for bamboos.
Clause XXIV conferred upon the Respondent Conpany the right
to extract fuel from areas allotted for that  purpose in
order to neet the fuel requirenents of donestic/ consunption
in the houses and offices of H
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the persons enployed by it in "connection with its business
in the contract areas" subject to the paynent of a fixed
royalty per tonne. Under that clause, the Respondent Conpany
had the right to cut and collect such poles of unreserved
species and creepers as night be necessary for construction
of rafts on obtaining a permt in that behalf and on paynent
of royalty according to the schedule of rates. Under clause
XXV, the Gantor, if so required by the Respondent Conpany,
was to lease to it a suitable site or sites to be selected
by it out of such sites as were at the disposal of the
Gantor within the licensed areas for the erection of store
houses, sheds, depots, bungal ows, staff offices, agencies
and other buildings of a |like nature bonafide required by it
"for the purposes of the business connected with" the Banboo
Contract rent free for the term of such contract. Under
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clause XVI, in the event of the Gantor setting fire to the
forest for silvicultural purposes, it was to give to the
Respondent Conpany as long a notice as possible of the
comencement of such operations and it was the Respondent
Conpany which was to be responsible for safeguarding the
forest produce which was the subject matter of the Bamboo
Contract. Under clause XXIX, the contract areas were to be
worked on four years cutting cycle for Salia and twelve
years cutting cycle for Daba and were to conprise the areas
stated in the said clause.

It was subnitted on behalf of the Appellant that the
Banboo Contract was a conposite contract of sale, in that it
was an agreenent to sell existing goods" nanely, banboos
standing in the contract areas at the date of the Banboo
Contract, coupled withan agreenent to sell future goods,
nanel y, banboos to cone into existence in the future.
According to the Appellant the property in the existing
banboos woul d pass after they were ripe for cutting and
under Rule 12 of the Forest Contract Rules the Divisiona
Forest O'ficer had delineated the boundaries and limts of
t he annual  coupe from which banmboos were to be cut for the
Respondent Company to take delivery of themin as nmuch as
the banboos then becane ascertai ned goods. In t he
alternative it was submtted that the property passed when
the Respondent Conpany started the work of cutting banboos.
According to the Appellant, in either event property passed
bef ore the banmboos were severed. So far as the bamboos which
were not in existence at the date of the Banmboo Contract but
were to cone into ‘existence thereafter were concerned, it
was submitted that as they were future goods-once they cane
115
into exi stence and becane ripe for cutting, the property in
them passed to the Respondent Conpany in the sanme way as in
the case of banboos in existence at the date of the Banboo
Contract.

Whi l e discussing the subject-matter of the inpugned
provi sions we have already held that they apply where there
is a conpleted con- tract of purchase and the property in
the goods which are the subject-matter of the contract
passes from the seller to the buyer when the contract is
made. In other words, the purchase would be conpl ete when
the standing trees or banboos are specific goods, that is,
when v’ they are identified agreed upon at the tinme the
contract of sale is nmade, and the contract is unconditiona
and further such standing trees or banboos are in a
deliverable state that is, nothing remains to be done except
for buyer to enter upon the land of the seller and to fel
and renove the trees or bamboos, as the case may be, without
any let or hindrance. The very subm ssion of the Appell ant
with respect to when the property passes to the Respondent
Conpany in the case of the Banboo Contract are sufficient to
show that the inpugned provi si ons cannot have any
application to the case. The Banboo Contract |ike the Ti nmber
Contract is also made subject to the Forest Contract Rules
and while with Tinber Contract we have pointed out that by
reason of the operation of those Rules property in the trees
passed to the forest contractor after the trees were felled
and taken to the inspection points and there checked and
exam ned and thereafter renmoved fromthe contract area. The
same position would apply to the case of the Banmboo Contract
assum ng for the sake of argunment that it is a contract of
sal e of goods.

Inthis viewof the matter, the inpugned provisions
woul d have no application and the anmpunts payabl e under the
Banboo Contract would not be exigible to purchase tax. By
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reason, however, of the substitution of the definition of
the term "dealer"” in clause (¢ of section 2 of the Orissa
Act with retrospective effect, it may be argued that if the
Banboo Contract was a contract of sale of goods, then on the
sal e taking place to the Respondent Conpany, sales tax would
beconme payable and the Respondent Company woul d be bound to
reimburse to the Forest Departnent the anount payable by it
as sales tax. In order to avoid future | egal controversy and
particularly in viewof the fact that the Hi gh Court has
hel d the Banmboo Contract to be a grant of a profit a prendre
it becones
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necessary to determ ne whet her the Banboo Contract is at al
a contract of sale of goods. According to the Respondent
Conpany the H gh Court was right in holding that Banmboo
Contract was not a contract of sale of goods but was a grant
of a profit a prendre.

The neani ng® and nature of \a profit a prendre have been
thus descri bed in Halsbury’s Laws of England, Fourth
Edition, Volune 14, paragraphs 240 to 242 at pages 115 to
117:

"240. Meaning of 'profit a prendre

A profit aprendre is a right to take sonething
of f another person’s land. It may be nore fully defined
as a right to enter another’s land to take sone profit
of the soil, orr a portion of the soil itself, for the
use of the owner of the right The term ’'profit a
prendre’ is wused in contradistinction to the term
"profit a prendre’, which signified a benefit which
had’ to be rendered by the possessor of land after it
had conme into his possession. A profit a prendre is a
servi tude.

"241. Profit a prendre as an interest in |and.

A profit a prendre is an interest in land and for
this reason any disposition of it must be in witing. A
profit a prendre which gives a right to participate in
a portion only of sone specified produce of the land is
just as much an interest inthe land as a right to take
the whol e of that produce.

"242. \What may be taken as a profit a prendre.

The subject matter of a profit a prendre, nanely
the substance which the owner of the right is by virtue
of the right entitled to take, may consi st of animals,
including fish and fow, which are on the |and, or of
vegetable matter growing or deposited on the land by
sone agency other than that of man, or of any part of
the soil itself, including mneral accretions to the
soil by natural forces. The right my extend to the
taki ng of the whole of such animal or vegetable nmatters
or nerely a part of them Rights have been established
as profits a prendre to take acorns and beech mast,
brakes, fern, heather and Ilitter, thorns, turf and
peat, boughs and branches of grow ng trees, rushes,
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freshwater fish, stone, sand and shingle fromthe
seashore A and ice froma canal; also the right of
pasture and of shooting pheasants. There is, however,
no right to take seacoal fromthe foreshore. The right
to take animals ferae naturae while they are upon the
soil belongs to the owner of the soil, who may grant to
others as a profit a prendre a right to conme and take
themby a grant of hunting, shooting, fowing and so
forth."

A profit a prendre is a servitude for it burdens the
land or rather a person’s ownership of |and by separating
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fromthe rest certain portions or fragnents of the right of
ownership to be enjoyed by persons other than the owner of
the thing itself (see Jowitt’'s Dictionary of English Law,
Second Edition, Volume 2, page 1640. wunder the heading
"Servitude"). "Servitude" is a wider termand includes both
easenents and profits a prendre (see Halsbury’'s Laws of
Engl and, Fourth Edition, Volume 14, paragraph 3, page 4).
The distinction between a profit a prendre and an easenent
has been thus stated in Halsbury' s Laws of England, Fourth
Edition, paragraph 43 at pages 21 to 22:

"The chief distinction between an easenent and a
profit a prendre is that whereas an easement only
confers a right to utilise the servient tenenent in a
particul ar manner or prevent the conm ssion of sone act
on that tenenent, a profit a prendre confers a right to
take from the servient tenenent sonme part of the soi
of that tenenment or minerals under it or some part of
its “natural produce or the animals ferae naturae
exi sting upon “it. What is taken nust be capable of
ownership, for otherwise the right anbunts to a nere
easenent "

In Indian |aw an -easenent is defined by section 4 of
the I ndi an Easerment Act, 1882 (Act No. V of 1882) as being
a right which the owner or occupier. of certain |and
possesses, as such, for the beneficial enjoynent of that
land, to do and continue to do sonething, or to prevent and
continue to prevent sonething being done, in or upon, or in
respect of, «certain other Iland not his own".A profit a
prendre when granted.in favour of~ the owner of a dom nant
heritage for the beneficial —enjoynent of  such heritage
woul d, therefore, be an easement but it would not be so if
the grant was not for the beneficial® enjoynent  of the
grantee’s heritage.
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Clause (26) of section 3 of the General C auses Act,
1897, defines "imovable property”  as including inter alia
"benefit to arise out of land". The definition of "inmovabl e
property" in clause (f) of section 2 of the Registrati on Act
1908, illustrates a benefit to arise out of land by stating
that inmovable property "includes...rights to ways, lights
ferries, fisheries or any other benefit 1o arise out  of
[and". As we have seen earlier, the Transfer of Property
Act, 1882, does not give any definition of "inmmvable
property" except negatively by stating that immovable
property does not include standing tinber, growi ng crops, or
grass. The Transfer of Property Act was enacted about
fifteen years prior to the General C auses Act, However, by
section 4 of the General Causes Act, the definitions of
certain words and expr essi ons, i ncl udi ng "i nmovabl e
property" and "novabl e property", given in section 3 of that
Act are directed to apply also, wunless there is-anything
repugnant in the subject or context, to all Central Acts
made after January 3 1968, and the definitions of these two
terns, therefore, apply when they occur in the Transfer of
Property Act. In Ananda Behra and another v. The State of
Orissa and another (1) this Court has held that a profit a
prendre is a benefit arising out |and and that in view of
cl ause (26) of section 3 of the General O auses Act, it is
i movabl e property within the meaning of the Transfer of
Property Act.

The earlier decisions showi ng what constitutes benefits
arising out of land have been sumarized in Milla on The
Transfer of Property Act, 1882", and it woul d be pertinent
to reproduce the whole of that passage. That passage (at
pages 16-17 of the Fifth Edition) is as follows:
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"A 'benefit to arise out of land is an interest in
| and and therefore i movabl e property. The first Indian
Law Conmi ssioners in their report of 1879 said that
they had 'abstained fromthe al nost inpracticable task
of defining the various kinds of interests in i movable
things which are considered imovable property. The
Regi stration Act, however, expressly i ncludes as
i movabl e property benefits to arise out of |and, here
diary allowances, rights of way lights, ferries and
fisheries’. The definition of imobvable property in the
CGeneral C auses Act applies to this Act. The foll ow ng
have been held to be i movabl e
(1) 11955] 2 Ss. C R 919
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property:-varashasan or .« annual allowance charged on
land; a right to collect dues at a fair held on a pl ot
of land; a hat or nmarket; a right to possession and
management of a  saranjam - a malikana; a right to
collect rent or jana: a life interest in the incone of
i movabl e property; a right of way; a ferry; and a
fishery; a | ease of land". B
Havi ng seen what the distinctive features of a profit a
prendre are, we will ~ nowturn to the Banmboo Contract to
ascertain whether it can be described as a grant of a profit
a prendre and thereafter to exam ne the authorities cited at
the Bar in this connection. Though both the Banboo Contract
in sone of its clauses and the Tinber Contracts speak of
"the forest produce sold and - pur chased under this
Agreenent", there are strong countervailing factors which go
to show that the Banboo Contract is not a contract of sale
of goods. Wil e each of the Tinber Contracts is described in
its body as "an agreenent for the sale and purchase of

forest produce", the Banboo Contract is in express. terns
described as "a grant of exclusive right and licence to
fell, cut, obtain and renove banboos...for the purpose of
converting the banboos into paper pulp or for purposes
connected wth the manufacture of paper...." /Further

t hroughout the Banboo Contract, the person who is giving the
grant, nanely, the Governor of the State of Oissa, is

referred to as the "Gantor." Wile the Tinber Contracts
speak of the consideration payable by the forest contractor,
the Banboo Contract provides for paynent of royalty.
"Royalty" is not a termused in legal parlance for the price
of goods sold. "Royalty" is defined in Jowitt's Dictionary
of English Law, Fifth Edition, Volume 2, page 1595, as
fol | ows.
"Royalty, a paynment reserved by the grantor of a
pat ent,
| ease of a m ne or simlar right, and payabl e
proportionately to the use nade of right by the grantee. It
is usually a paynment of noney, but may be a paynent-in kind,
that is, of part of the produce of the exercise 'of the
right.
Royalty al so neans a payment which is made to an author
or conposer by a publisher in respect of each copy of
his work which is sold, or to an inventor in respect of
each article sold wunder the patent." W are not
concerned with the second neani ng of the word H
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"royalty” given in Jowitt. Unlike the Tinber Contracts, the
Banboo Contract is not an agreenent to sell banboos standing
inthe contract areas wth an accessory licence to enter
upon such areas / for the purpose of felling and renoving
the bamboos nor is it, unlike the Tinmber Contracts, in
respect of a particular felling season only. It is an
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agreenment for a long period extending to fourteen years,
thirteen years and eleven vyears with respect to different
con tract areas with an option to the Respondent Conpany to
renew the contract for a further termof twelve years and it
enbraces not only banboos which are in existence at the date
of the contract but al so banboos which are to grow and come
into existence thereafter. The paynment of royalty under the
Banboo Contract has no relation to the actual quantity of
banboos cut and renoved. Further, the Respondent Conpany is
bound to pay a mininumroyalty and the anpunt of royalty to
be paid by it is always to be in excess of the royalty due
on the banboos cut in the contract areas.

We nay pause here to note what the Judicial Conmittee
of the Privy Council had to say in the case of Raja Bahadur
Kankashya Narain Singh of Rangarh v. Comm ssioner of |ncome-
tax, Bihar and Oissa about the paynent of mnimumroyalty
under a coal mining |ease. The question in that case was
whet her t he annual ampunts payable by way of m ninmumroyalty
to the |I|essor were in his hands capital receipt cr revenue
receipt. The Judicial Committee held that it was an incone
flowi ng from the covenant in the Jlease. Wile discussing
this question, the Judicial Committee said (at pages 522-3):

"These are ~periodical payments, to be made by the
| essee under his covenants in consideration of the
benefits which he is granted by the lessor. Wat these
benefits may be is shown by the extract fromthe | ease

qguot ed above, which illustrates -how i nadequate and
fallacious it is to envisage the royalties as nerely
the price of the actual tons of coal. The tonnage

royalty is indeed only payabl e when the coal or coke is

gotton and despatched: but that is nerely ‘the |ast

stage. As prelimnary and ancillary to that culm nating
act, liberties are granted to enter on the land and
search, to dig and sink pits, to erect engines an

(1) (1943)11 1.T.R 513 P.C
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machi nery, coke ovens, furnaces and formrailways and
roads. All these and the like Iliberties ‘show how
fallacious it is to treat the |ease as nerely one for
the acquisition of a certain nunber of tons of coal, or
the agreed itemof royalty as nerely the price of each
ton of coal."

Though the case before the Judicial Committee was of a
| ease of a coal mine and we have before us the case a grant
for the purpose of felling, cutting and renoving banboos
with various other rights and licences ancillary thereto,
the above observations of the Judicial Comittee are very
pertinent and apposite to what we have to deci de.

Under the Banboo Contract, the Respondent Conpany has
the right to use all |ands, roads and streans within as al so
outside the contract areas for the purpose of free ingress
to and egress fromthe contract areas. It is also given the
right to nake dams across streans, cut canals, make water
courses, irrigation wor ks, roads, bri dges, buil dings,
trammays and other work useful or necessary for the purpose
of its business of felling, cutting, and renoving banboos
for the purpose of converting the sanme into paper pulp or
for purposes connected with the manufacture of paper. For
this purpose it has also the right to use tinmber and other
forest produce to be paid for at the current schedul e of
rates. The Respondent Conpany has the right to attract fue
fromareas allotted for that purpose in order to neet the
fuel requirenents of the donestic consunption in the houses
and offices of the persons enployed by it and to pay a fixed
royalty for this purpose. Further, the Government was bound,
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if required by the Respondent Conpany, to lease to it a
suitable site or sites selected by it for the erection of
store houses, sheds, depots, bungalows, staff offices,
agenci es and ot her buildings of a |like nature.

We have highlighted above only the inportant terns and
conditions which go to show that the bamboo Contract is not
and cannot be a contract of sale of goods. It confers upon
the Respondent Conpany a benefit to arise out of |and,
nanel y, the right to cut and renpve banboos which woul d
grow from the soil couple with several ancillary rights and
is thus a grant of a profit a prendre. It is equally not
possible to view it as a conposite contract one, an
agreenent relating to standing banboos agreed to be severed
H
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and the other, an agreenent relating to banmboos to conme into
exi stence in the future: The terns of the Bamboo Contract
make it~ clear that it is one, integral and indivisible
contract which is not capable of being severed in the nmanner
canvassed on behalf of the Appellant. It is not a | ease of
the contract —areas to the Respondent Conpany for its terns
clearly show that there is no-dem se by the State CGovernnent
of any area to the Respondent Conpany. The Respondent dent
Conpany has al so no right to the exclusive possession of the
contract areas but has only a right to enter upon the |and
to take a part of the produce thereof for its own benefit.
Further, it is also pertinent that while this right to enter
upon the contract areas is described as a "licence", under
clause XXV of the Banboo Contract  the Respondent (conpany
has the right to take on |leasea suitable site or sites of
its choice wthin the contract areas for the erection of
store houses, sheds, depots, bungalows, staff  offices,
agenci es and ot her buildings of alike nature required fourth
purpose of its business. The terns and conditions of the
Banboo Contract |eave no doubt-that it confers wupon the
Respondent Company a benefit to arise out of land and it
would thus be an interest in imovable property. As the
grant is of the value exceeding Rs. 100, the Banboo Contract
is compul sorily registrable. It is;, in fact, not registered.
This is, however, immterial because it is-a grant b the
CGovernment  of an interest in land and under section
Regi stration Act it is exenpt from registration. The H gh
Court was, therefore, right in holding that the Banboo
Contract was a grant of a profit prendre, though the grant
of such right not being for the beneficial enjoyment of any
| and of the Respondent Conpany it would not be an easenent.
Being a profit a prendre or a benefit to arise out of |and
any attenpt on the part of the State Government to tax the
amounts payabl e under the Banboo Contract woul d not only be
ultra vires the Oissa Act but also wunconstitutional as
bei ng beyond the State's taxing power under Entry 54 in List
Il in the Seventh Schedule to the Constitution of India.

W will nowturn to the authorities cited at the Bar
The cases which have come before the courts on this point
have mainly involved the question whether the docunent
before the court required registration. After the comng
into force of the Constitution of India and the introduction
of land refornms with consequent abolition of 'Zam ndari’ and
other proprietary into rests in |land, the question whether a
particul ar docunent was a
123
grant of a proprietary interest in land has also fallen for
determi nation by various courts. It is unnecessary to refer
to all the decisions which were cited before us and we
propose to confine ourselves to considering only such of
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themas are directly relevant to the question which we have
to decide. O the Hi gh Court decisions the one nost in point
is that of a Full Bench OF the Madras High Court in Seen

Chettiar v. Sant hanat han Chetti ar and others.(l) The
guestion in that case was whether a docunment which granted
to the defendant a right to enjoy the produce of all the
trees on the bank and bed of a tank as also the grass and
the reeds and further to cut and renmove the trees for a
peri od exceedi ng four years required registration. The court
held that the document was not a |ease because it did not
transfer to the defendant exclusive possession of the tank
but conferred upon himnerely a right of access to the place
for the reasonable enjoynent of what he was entitled to
under the contract The court, however, came to the
conclusion that the docunent required registration as it
transferred an interest in immovable property, and that it
was not a sale of mere standing tinmber but it was
contenmpl ated by the docunent, 'as shown by the fact that a
conparatively long period of a little nmore than four years
was granted  to the defendant for cutting and renoving the
trees, that "the purchaser should derive a benefit fromthe
further growh of the thing sold, fromfurther vegetation
and from the nutriment to be afforded by the land". The
above words quoted in the judgnment in that case were those
of Sir Edward Vaughan WIllians in the follow ng passage
cited with approval by Lord Col eridge, C.J., in Marshall v.
Geen 2):-

"The principle of these decisions appears to be
this, that wherever at the tine of the contract it is
contenpl ated that the purchaser should derive a benefit
fromthe further growth of the thing sold, fromfurther
vegetation and fromthe nutrinent to be afforded by the
land, the contract is to be considered as for an
interest in land; but where the process of vegetation
is over, or the par ties agree that the thing sold
shall be imediately with drawn fromthe |and, the | and
is to be considered as a

(1) I.L.R (18971 20 Mad. 58 F.B
(2) [1875] 1 C.P.D. 35 39. H
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nmere war ehouse of the thing sold, and the contract
is for goods."

So far as the decisions of this Court are concerned,
the one which requires consideration first is Firm
Chhot abhai Jethabai Patel & Co. (and other cases) v. The
State of Madhya Pradesh. This was one of the two cases
strongly relied upon by the Appellant, the other being State
of Madhya Pradesh & Os. v, Oient Paper MIlls Ltd2. The
facts in Chhotabhai’s Case were that the petitioners had
entered into contracts wth the proprietors of “certain
estates and mmhals in the State of Madhya Pradesh @ under
which they acquired the right to pluck, collect and carry
away tendu |eaves; to cultivate, culture and acquire |ac;
and to cut and carry away teak and tinber and m scel | aneous
speci es of trees call ed hardwod and banboos. On January 26,
1951, the Madhya Pradesh Abolition of Proprietary Rights
(Estates, Mhals, Alienated Lands) Act, 1950 ( Madhya Pradesh
Act | of 1951), <came into force and on the very next day a
notification was issued under the said Act putting an end to
all proprietary rights in estates, nmmhals and alienated
villages and vesting the sane in the State for the purposes
of the State free of all encunbrances with effect from March
31, 1952. The petitioners therupon approached this Court
under Article 32 of the Constitution of India praying for a
wit prohibiting the State of Madhya Pradesh from
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interfering with the rights which they had acquired under
the contracts with the forner proprietors. It was averred in
the petitions that not only had the petitioners paid the
consi deration under the said contracts but had al so spent
| arge suns of nobney in the exercise of their rights under
the said contracts. This Court held that the contracts
appeared to be in essence and effect licenses granted to the
petitioners to cut, gather and carry away the produce in the
shape tendu |eaves, lac, tinmber or wood and did not create
any interest either in the land or in the trees or plants.
In arriving at this conclusion the Court relied upon a
decision of the Judicial Commttee of the Privy Council in
Messrs Mohanl al  Hargovind of Jubbul pore v. Conmi ssioner of
i ncome-tax, C. P. & Berar, Nagpur3. In that case the assesses
carried on

(1) [19531 S.C.R 476.

(2) [1977] 2 S.C R~ 149. (

3) L.R " [1949] 76 |.A 235; ILR 1949 Nag. 892; A l.R 1949
pP.C. 311.
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busi ness as nanufacturers-and vendors of bidis conmposed of
tobacco contained or rolled “in tendu | eaves. The contracts
entered into by the assesees were short termcontracts under
which in consideration of a sum payable by instalnments the
assessees’ were granted the exclusive right to collect and
renove tendu |leaves from specified areas. Sone of the
contracts also granted to the assessees a snall ancillary
right of cultivation. The Judicial Committee held that the
amounts paid by the assessees -under the said contracts
constituted expenditure in order to secure raw materials for
their business and, therefore, such ~expenditure was
al l owabl e as being on revenue account. 1n Chhotabhai’'s Case
this Court took the viewthat the contracts before it were
simlar to the contracts before the Judicial conmittee and
gquoted wi th approval the fol lowing passage fromthe judgnent
in Messrs Mohanl al Hargovind' s Case (at page 241):

"The contracts grant no interest in |and and no
interest in the trees or plants thenselves. They are
sinply and solely contracts giving to the grantees the
right to pick and carry away | eaves, which, of course,
implies the right to appropriate them as their own
property. The snmall right of cultivation given in the
first of the two contracts is ne rely ancillary and is
of no nore significance than would be, e.g., aright to
spray a fruit tree given to the person who has bought
the crop of apples. The contracts are short term
contracts. The, picking of the | eaves under themhas to
start at once or practically at once and to proceed
conti nuously."

According to this Court, the contracts entered into by
the petitioners before it related to goods which had a
potential existence and there was sale of a right to such
goods as soon as they came into existence, the question
whet her the title passed on the date of the contract itself
or later depending upon the intention of the parties. This
Court, therefore, canme to the conclusion that the State had
no right tointerfere with the petitioners’ rights under the
said contracts.

As we wll later point out, the authority of the
decision in Chhotabhai’s Case has been consi derably shaken
if not wholly eroded, by subsequent pronouncenents of this
Court. For the
126
present it wll be sufficient for us to point out that the
reliance placed in Chhotabhai’s Case on the decision of the
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Judicial Commttee in Messrs Mhanlal Hargovind s Case does
not appear to be justified for the contracts before the
Judicial Committee and before this Court were different in
their contents and this Court appears to have fallen into an
error in assuming that they were sinilar. For instance, the
contracts before the Privy Council were short termcontracts
while those before the Court in Chhotabhai’'s Case were for
different periods including terms of five to even fifteen
years. Apart fromthis, we have pointed out above the
features which go to make the Banboo Contract a benefit to
arise out of land. These features were conspi cuously absent
in the contracts before the court in Caotabhai’s Case.

The decision next in point of tine on this aspect of
the case is Ananda Behare and another v. The State of Oissa
and another. The petitioners in that case had obtained ora
licenses for catching and appropriating fish fromspecified
sections of the Chilka Lake fromits proprietor, the Raja of
Pari kud, on payment of |arge suns of noney prior to the
enactment ‘of the Oissa Estates Abolition Act, 1951 (Orissa
Act | of 1952). ‘Under the said Act, the estates of the Raja
of Parikud vested in the State of Oissa and the State
refused to recognize the rights of the petitioners and was
seeking to re-auction the rights of fishery in the said
| ake. The petitioners, contending that the State had
infringed or was about to infringe their fundanental rights
under Articles 19 (1) (f) and 3 (1) of the Constitution of
India, filed petitions in this Court under Article 32 of the
Constitiution. In ‘their petition, ~the petitioners clainmed
that the ; transactions entered into by the were sales of
future goods, nanely, fish in the sections of the |ake
covered by the licences andthat a s fish was novable
property, the sai Act was not attracted because it was
confined to immovable property. The Court observed that if
this contention of the petitioners was correct, then their
petition under Article 32 was m sconceived because until any
fish was actually caught, the petitioners would not acquire
any property in it. The Court held that what was sold to the
petitioners was the right to catch and carry away fish in
specific sections of the lake for a specified future period
and that this amounted to a licence to enter on the |and
coupled with a grant to catch and carry away the fish which
right was a profit and in England it would be regarded as an
interest in |and because it was a right to take some profit
of the soi
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for the wuse of the owner of the right in and Indiait would
be regarded as a benefit arising out of the |and and as such
woul d be i movabl e property. The Court then pointed out that
fish did not cone wunder the category of property excl uded
fromthe definition of "imovable property”. The /Court
further held that if a profit a prendre is regarded as
tangi bl e i movable property, then the 'property’ being over
Rs. 100 in value, the docunent «creating such right would
repuire to be registered, and if it was intangi ble i nmovabl e
property, then a registered instrunent would be necessary
what ever the value; but as in the case before the Court the
sales were all oral and therefore, there being neither
witing nor registration, the transactions passed no title
or interest and accordingly the petitioners had no
fundanmental rights which they could enforce, Ananda
Behera's Case was the first decision in which Chhotabhai’s
Case was di stingui shed. The rel evant passage in the judgnent
(at pages 9234) is as foll ows:

"It is necessary to advert to Firm Chhotabha

Jet habai Patel & Co. v. The State of Madhya Pradesh and
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explain it because it was held there that a right to

pluck, collect and carry away' tendu |eaves does not

give the owner of the right any proprietary interest in
the land and so that sort of right was not an

"encunbrance’ within the neaning of the Madhya Pradesh

Abolition of Proprietary Rights Act. But the contract

there was to ’'pluck, <collect and carry away, the

| eaves. The only kind of |eaves that can be ’plucked
are those that are growing on trees and it is evident
that there nust be a fresh drop of |eaves at periodic

intervals. That would nmake it a growing crop and a

grow ng crop is expressly exenpted fromthe definition

of "immovable property’ in the Transfer of Property

Act. That case is distinguishable and does not apply

here".

The next decision which was cited and on which a
consi derabl e debate took place at the Bar was Shrimati
Shant abhai. v. State of Bonbay & Ohers. The faces in that
case were that by an unregi stered docunent the petitioner’s
husband had~ granted to her in consideration of a sumof Rs.
20,000 the right to take and appropriate all kinds of wood

fromcertain forests in his Zamindari. On the coning into
force of the Madhya Pradesh Abolition of Proprietary Rights
(Estates, Mahals, Ali enat ed Lands) Act , 1950, al

proprietary rights/ inland vested in the State of Mdhya
Pradesh and the petitioner
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could no Ilonger cut ' any wood. She thereupon applied to the
Deputy Conmi ssi oner and obtained from him an order
permtting her to work the forest and started cutting the
trees. The Divisional Forest Oficer took action against her
and passed an order directing that the cut~ materials be
forfeited. She nade representations to the GCovernnment and
they proving fruitless, she filed in this Court a petition
under Article 32 of the Constitution of India alleging
breach of her fundanmental rights under Article 19 (1) (f)
and (g) of the Constitution. Four of the five | earned Judges
who heard the case pointed out  that the foundation of the
petitioner’s claimwas an unregistered docunent and that it
was not necessary to determine the true neaning and effect
thereof for what ever construction be put on it, the
petitioner could not complain of breach —of any of  her
fundanental rights. The mpjority of the |earned Judges held
that if the docunent were considered as conveying to-the
petitioner any part or share in her hushand s proprietary
right, no such part or share was conveyed to her as the
docunent was not registered and assum ng that any such part
or share was conveyed, it had becone vested in the State
under section 3 of the said Act; if the docunment  were
considered as a licence coupled with a grant, then the right
acquired by the petitioner would be either in the nature of
a profit a prendre which being an interest in land was
i movabl e property and would require registration and as the
docunent was not registered, it did not operate to transmt
to her any such profit a prendre as held in Ananda Behera’'s
Case; and if the docunent were construed as conferring a
purely personal right under a contract, assunming wthout
deciding that a contract was property" within the meaning of
Article 19(1)(f) and 31(1) of the Constitution, she could
not conplain as the State had not acquired or taken
possession of the contract which remmined her property and
as the State was not a party to the contract and clai ned no
benefit under it, the petitioner was free to sue the grantor
upon that contract and recover damages by way of
conpensation; and assunming the State was also bound by the
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contract, she could only seek to enforce the contract in the
ordinary way and sue the State if so advised and claim
what ever danages or conpensation she mght be entitled to
for the alleged breach of it. After so holding the majority
of the | earned Judges observed (at page 269):

"This aspect of the matter does not appear to have
been brought to the notice of this when it decided the
case
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of Chhotobhai Jethabai Patel and Co. v. The State of

Madhya Pradesh and had it been so done, we have, no

doubt that case would not have been decided in the way

it was done."

Unlike the majority of the Judges, Vivian Bose, J,. in
his separate judgment considered in detail the nature of the
document in that case. Vivian Bose, J,. pointed out the
di stinction between standing tinber and a tree. W have
earlier extracted those passages fromthe |earned Judge’s
judgrment. The | earned Judge then pointed out that the
duration of - the grant was for a period of twelve years and
that it was evident that trees which wuld be fit for
cutting twelve vyears later would not be fit for felling
i medi ately and; therefore, the docunent was not a nmere sale
of trees as wood. Vivian Bose, J,. held that the transaction
was not just a right to cut a tree but also to derive a
profit fromthe soil /itself; in the shape of the nourishnent
in the soil that went into the tree and nmade-it to grow till
it was of a sizeand age fit for felling as tinber and if
already of that size, 1in order to enable it to continue to
live till the petitioner choseto fell it The | earned judge,
therefore, held that though such trees as can bhe regarded as
standing tinber at the date of the document, both because of
their size and girth and also because of the intention to
fall at an early date would be novable property for the
pur poses of the Transfer of  Property Act and t he
Regi stration Act, the remaining trees that were covered by
the grant would be immovable property, and as the tota
value was Rs. 26,000, the deed required registration and
bei ng unregistered, it did not pass any title or interest
and, therefore, as in Ananda Behera' s Case the petitioner
had no fundamental right which she could enforce

According to |earned Counsel for the Appellant, the
judgrment of Vivian Bose, J,. in that case was not the
judgrment of the Court since the other |earned Judges
expressly refrained fromexpressing any opinion as to the
actual nature of the transaction wunder the docunment in
guestion. Learned Counsel submitted that what the Court
really held in that case was that there was no breach of any
fundanental right of the petitioner which would entitle her
to approach this Court under Article 32 of the Constitution
and this decision was, therefore, not an authority for the
proposition that a docunent of the type before the Court was
a grant of a profit a prendre as held by Vivian Bose. J It
is true as contended by | earned Counse
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that the majority expressly refrained from deciding the
nature of the docunent because, as it pointed out, in any
view of the matter, the petition would fail and it woul d,
therefore, be difficult to say that what Vivian Bose, J,.
held was that the decision of the Court as such. However,
the judgnent of Vivian Base, J., is a closely reasoned one
whi ch carries instant conviction and cannot, therefore, be
lightly brushed aside as |earned Counsel has attenpted to
do. It is also pertinent to note that the majority in that
case pointed out the principal errors into which the Court
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had fallen in Chhotabhai’s Case and di sapproved of what was
decided in that case.

The decision to which we nust now advert is Mihadeo v.
The State of Bonmbay (and connected petitions). The facts in
that case were that sone proprietors of Zami ndaris situate
interritories, then belonging to the State of Mdhya
Pradesh and on the reorganization of States transferred to
the erstwhile State of Bonbay, granted to the petitioners
right to take forest produce, mainly tendu |[|eaves, from
forests included in their Zam ndaris. The agreements
conveyed to the petitioners in addition to the tendu | eaves
ot her forest produce like tinber, banboos, etc., the soi
for making bricks, and the right to build on and occupy | and
for the purpose of their business. |In a nunber of cases,
these rights were spread over nmany years. Sonme of the
agreements were registered and the others unregistered.
After the comng into force of the Madhya Pradesh Abolition
of Proprietary Right's (Estates, Mhals, Alienated Lands)
Act, 1950, the Government disclaimed the agreenents and
auctioned the rights afresh,” acting under section 3 of the
said Act.  The petitioners thereupon filed petitions under
Article 32 of the Constitution of India challenging the
legality of the action taken by the Governnent on the ground
that it was an invasion of their fundanmental rights. The
main contention of the petitioners was that the agreenents
were in essence and effect licenses granted to themto cut,
gat her and carry away the produce .in-the -shape of tendu
| eaves, or lac, or tinber or wood, and did not grant to them
any "interest in land" or 'benefit to arise out of [and and
the object of the agreements could, therefore, only be
described as sale of goods as defined in the Indian Sale of
CGoods Act. In support of that contention, the petitioners
relied upon the decision in Chhotabhai’'s case. The Court
examined the terns of the agreements in question and
concl uded t hat under none of themwas there a naked right to
take |l eaves of tendu trees together with a right of ingress
and of regress
131
fromthe land but there were further benefits including the
right to accupy the land, to erect buildings and to take
ot her forest produce not necessarily standing tinber,
growing crop or grass. The Court further held that whether
the right to the I|eaves could be regarded as a right to a
growing crop had to be examined with reference to all the

terns of the docunents and all the ~rights conveyed
thereunder and that if the right conveyed conprised nore
than the |leaves of the trees, it would not be correct to
refer to it as being in respect of growing crops

sinmpliciter. On an exanmi nation of the terns of the docunents
and the rights conveyed thereunder the Court canme to the
conclusion that what was granted to the petitioners was an
interest in imovable property which was a proprietary right
within the neaning of the said act and, therefore, it vested
inthe State. Wth reference to Chhotabhai Case relied upon
by the petitioners. Hidayatullah, J., as he then was
speaking for the court, said (at page 346):
"1t is clear from the foregoing analysis of the
deci sion in Chhotabhai’s Case that on a construction of
the docunents there under consideration an adopting a
principle enunciated by the privy Council in Mbhanla
Har govi nd of Jubbal pure v. Conm ssioner of I|ncone tax
Central Provinces and Berar and relying upon a passage
each in Benjanm n on Sale and the well-known treatise of
Baden- Powel | , the Bench cane to the conclusion that
the docunents there under consideration did not create
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any interest in land and did not constitute any grant
of any proprietary interest in the estate but were
nerely contracts or licenses given to the petitioners
to cut, gather and carry away the produce in the shape
of tendu |eaves, or lac, or tinmber or wood' . But then
it necessarily followed that the Act did not purport to
affect the petitioners’ rights wunder the contracts or
licences. But what was the nature of those rights of
the petitioners? It is plain, that if they were nerely
contracual rights, then as pointed out in the two |ater
decisions, in Ananda Behera v. The State of Oissa,
Shant abai’s case, the State has not acquired or taken
possession of those rights but has only declined to be
bound by the agreenents to which they were not a party.
If, on the other hand, the petitioners were nere
i censees, then also, as pointed out in the second of
the two cases cited, the licences cane to T-

132
an end on the extinction of the title of the |licensors.
In either case there was no question of the breach O
any fundamental right of the petitioners which could
support the petitions which were presented under Art.
32 of the Constituion. It is this aspect of the matter
whi ch was not ‘brought to the notice of the Court, and
the resulting/ om'ssion to advert to it has seriously
inmpaired, if not conpletely nullified, the effect and
wei ght of the decision in Chhotabhai’s case as a
precedent."
We may also usefully reproduce the follow ng passages

(at page 354) fromthe concluded portion of the judgnent:

"Fromthis, it is quite clear that forests and
trees be longed to the proprietors, and they were itens
of proprietary rights. "

"I'f then the forest and the trees belonged to the
proprietors as items intheir 'proprietary rights’, it
is quite clear that these itens of proprietary rights
have been transferred to the petitioners...Being a

"proprietary right’, it vests in the State under ss. 3
and 4 of the Act. The decision in Chhotabhai’s case
treated these rights as bare licences, and it was

apparently given perincuriam and cannot; therefore; be

foll owed. " (Enphasis supplied)

Faced with this decision, |earned Counsel for the
Appel | ant sought to distinguish it on the ground that the
terns of the agreenents in that case were different fromthe
terns of the Banboo Contract. W are unable to accept this
submi ssion. It is unnecessary to set out in detail the terns
of the agreenents in Mhadeo' s Case. The differences sought
to be pointed out by |learned Counsel for the Appellant are
unsubstantial and make no difference. The essential and
basic features are the sanme and the sanme interpretation as
was pl aced upon the agreenments in Mahadeo’ s Case mnust, there
fore, apply to the Banboo Contract.

In State of Madhya Pradesh v. Yakinuddin(l) -the
respondents had entered into agreenents wth the forner
proprietors of certain estates in the State of Mudhya
Pradesh acquiring the right to pro pagate lac, collect tendu
| eaves and gather fruits and flowers of Mahua | eaves. Sone
of these documents were regi stered and ot hers
(1) [1963] 3 S.C R 13.
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unregi stered. On the comng into force of the Madhya Pradesh
Abolition of Proprietary Rights (Estates, Mhals, Alienated
Lands) Act, 1950, the State of Madhya Pradesh took
possession of all the villages conprised in the respective
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estates of the proprietors who had granted the aforesaid
rights to the respondents and refused to recognize the
respondents’ rights. The respondents t her eupon filed
petitions under Article 226 of the Constitution in the H gh
Court of Madhya Pradesh and the Hi gh Court relying upon the
decision in Chhotabhai’s Case, granted to the respondents
the reliefs clainmed by them A Bench of five Judges of this
Court allowed the appeals filed by the State of Mdhya
Pradesh. In its judgnment, this Court considered its earlier
decisions in Shantabai v. State of Bonbay and others and
Mahadeo v. the State of Bonbay and observed as foll ows (at
page 21):

“"In view of these considerations, it must be held

t hat
these cases are equally governed by the decisions aforesaid
of this Court, which have overruled the earliest decision in
the case of Chhotabhai ~Jethabai Patel and Co. v. The State
of Madhya Pradesh.

In Board  of Revenue Etc. v.. A M Ansari FEtc.(1) the
respondents-were the highest bidders at an auction of forest
produce, nanely, ti mber, fuel, banboos, mnor forest
produce, bidi |eaves, tanning barks, parks, nohwa, etc.,
held by the Forest Department of the Government of Andhra
Pradesh. They were called wupon to pay in terns of the
conditions of sale stanp duty on the agreenments to be
executed by then as if these docunents were |eases of
i movabl e property. The respondents there wupon filed
petitions under Article 226 of the Constitutiion in the H gh
Court of Andhra Pradesh. 1In the said petitions, the State
contended that under the agreenments, the respondents had
acquired an interest in__imovable property. The H gh Court
held in favour of the respondents. The State went .in appea
to this court. On consideration of the terns of the
agreements, this Court held that the agreements were
i cences and not |eases. The Court |aid enphasis upon three
salient features of those agreements for reaching its
conclusion, nanely, (l) that these were agreenents of short
duration of nine lo ten nonths, (2) that they did not create
any estate or interest in the
(1) (1976] 3 S.C R 661. H
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land, and (3) that they did not grant exclusive possession
and control of the land to the respondents but nerely
granted to themthe right to pluck, cut, carry away -and
appropriate the forest produce that m ght have been existing
at the date of the agreenent or which might have conme into
exi stence during the short period of the currency of the
agreements, and that the right of the respondents to go on
the land was only ancillary to the real purpose of the
contract. The Court observed as follows (at page 667):

"...Thus the acquisition by the respondents not
being an interest in the soil but nerely a right to cut
the fructus naturales, we are clearly of the view that
the agreenent s in guestion possessed the
characteristics of licences and did not anount to
| eases so as to attract the applicability of Article

31(c) of the Stanp Act".

"The conclusion arrived at by us gains strength
fromthe

judgrment of this Court in Firm Chhotabhai jethabai Patel and
Co. & Os. V. The State of Madhya Pradesh where contracts
and agreenents entered into by person wth the previous
proprietors of certain estates and mahals in the State under
which they acquired the rights to pluck, collect and carry
away tendu |eaves, to cultivate, culture, and acquire |ac,
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and to cut and carry away teak and tinber and m scel | aneous
species of trees called hardwood and banboos were held in
essence and effect to be licences.”

"There is, of course, a Judgment of this Court in

Mahadeo v. State of Bonbay where seemngly a sonewhat
different view was expressed but the facts of that
course were quite distinguishable. |In that case apart
fromthe bare right to take the | eaves of tendu trees,
there were further benefits including the right to
occupy the land to erect buildings and to take away
ot her forest produce not necessarily standing tinber,
growing crop or grass and the rights were spread over
many years."

W fail to see howthis authority in any way supports
the case of the Appellant before us or resuscitates the
authority of Chhotabhai’s Case. |In Ansari’s Case the Court
seens to have assuned that Chhotabhai’s Case dealt wth
short term contracts while, as we have seen above, nost of
the contracts i n Chhotabhai’s
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Case were - of far greater duration extending even to fifteen
years, nor was the Court’s attention drawn to the case of
State O Madhya Pradesh v. Yakinuddin. Wile the agreenent
in Ansari’s Case was a nere right to enter upon the |and and
take away tendu |l eaves, etc., the right under the Banboo
Contract is of a wholly different nature. Further, the
guesti on whether the agreenments were a grant of a profit a
prendre or a benefit to arise out of |and was not raised
and, therefore, not considered in Ansari’s Case and the only
poi nt which fell for  decision by the Court was whether the

agreenments were licences or leases. In fact, another
guestion which arose in that case was whether the
respondents were liable to pay the “anpbunts demanded from

them as reinbursement of sales tax. Affirmi ng the decision
of the H gh Court on this point, the Court held that the
Forest Departnent did not carry on any business s by hol ding
auctions of forest produce and was, therefore, not a dealer
within the neaning of that term as defined in the Andhra
Pradesh General Sales Tax Act, 1957. The question whet her
the agreements were contracts of sale of goods was, however,
not considered in that case-

We now cone to the case of State of Madhya Pradesh and
others v. Oient Paper MIlls Ltd., the second of the two
cases on which learned Counsel for the Appellant relied so
strongly in support of his submission that the Banboo
Contract was a contract of sale of goods. The facts in that
case as appearing from the judgment of the H gh Court
reported as Oient Paper MIls Ltd. v. State of Mdhya
Pradesh and Qhers(l) were that the President of Indicating
on behalf of the forner Part State of Vindhya Pradesh had
entered into an agreenent wth the respondent. “The said
agreement was a registered instrunment and was styled as a
| ease and wunder it the respondent acpuired the right for a
period of twenty years wth an option of renewal for a
further period of twenty years to enter upon "the |eased
area" to fell, cut or extract banmboos and salai wood and to
renove, store and utilize the same for neeting the fue
requirement of its paper mill.A copy of the said agreenent
has been produced before us. Sonme of the terms of the said
agreement were the same as those contained in the Banmboo
Contracts as also in the case of Mahadeo v. The State of
Bonbay. The said agreenent provided for paynment of royalty
including a mnimumroyalty. It also conferred upon the
respondent the right to take on | ease such
(1) [1972] 28 S.T.C. 532.
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suitable site or sites as were at the disposal of the State
Government within "the |eased area" for the erection of
store houses, sheds, depots, bungalows, staff offices,
agencies and other buildings of a |like nature bonafide
required for the purposes of its business connected with the
said agreenent as also a right to nmake dans across reans,
cut canals, nmmke water-course, irrigation works, construct
roads, railways and tramvays and do any other work useful or
necessary for the purposes of its business connected with
the said agreement in or upon "the |leased area" in terns
very simlar to those in the Banboo Contract. After the
States Reorganization Act, 1956, came into force, the
territories conprised in the State of Vindhya Pradesh becane
part of the new State of Mdhya Pradesh. At the date when
the said agreenent was entered into the . P. and Berar Sales
Tax Act, 1947, was in force inthe State of Vindhya Pradesh
and the definition of° "goods" contained in clause (g) of
section 2 of that Act as nodified and in force in that State
excluded from the purview of the said Act foresr contracts
that gave a right to collect tinber or wood to forest
produce. The C. P. and Berar Sal es Tax Act was repeal ed by
the Madhya Pradesh Ceneral Sales Tax Act, 1958, with effect
fromApril 1, 1959, and the new Act did not contain any
exclusion of forest contracts fromthe definitions of
goods". Further, the term "dealer" as  defined in the 1958
Act included the Central Government and the State Governnent
or any of its departnments. The Forest Departnment of the
State Covernment was, however, exenpted fromthe paynent of
sales tax for the period April-1, 1959, to Novenber 2, 1962.
After the period of the said exenption expired, the Forest
Departnment got itself registered as a dealer and the
Di visional Forest O ficer called upon the respondent to
rei mourse to himthe anobunt which, according to him he was
liable to pay as sales tax inrespect of the transaction
covered by the said agreenent. Challenging his right to do
so, the respondent filed in the High Court of Madhya Pradesh
a wit petition under Article 226 of the Constitution. In
the said wit petition the respondent contended that the
transaction covered by the said agreenment was not a sal e of
goods and accordingly, no sales tax was payable-in respect
of banboos and salai wood extracted by the respondent
thereunder, that the said agreenent did not provide for the
recovery of the amount of sales tax fromthe respondent, and
that neither the State Government nor the Forest Departnent
of that Government was a "dealer"” and that even if the sales
tax was payable, it was not recoverable as arrears of |and
137

revenue. The High Court held that the transacti on was one of
sal e of goods and that if sales tax was payable it would be
recoverabl e under section 64A of the Sale of Goods Act,
1939, but the State CGovernnent or the Forest Departnment
could not nmnerely by selling the forest produce grown . on its
own | and be regarded as carrying on any busi ness of buying,
selling, supplying or distributing goods and, therefore, in
respect of nere sales of forest produce neither the State
CGovernment nor the Forest Departnment was a "dealer"” within
the meaning of that termas defined in the 1958 Act. In
coming to the conclusion that the said agreement was a
contract of sale of goods, the High Court proceeded upon the
basis that what it had to consider was "the stage when
banboo and salai wood have already been felled and
appropriated’ ’. By reason of the judgrment of the H gh Court,
the definition of the term "dealer" was anmended with
retrospective effect by the Madhya Pradesh CGeneral Sal es Tax
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(Anmendrrent and Validation) Act, 1971, so as to nullify the
finding of the H gh Court that neither the State Governnent
nor its Forest departnment was a "dealer". The State of
Madhya Pradesh as al so the respondent cane in appeal to the
Supreme Court. The appeals were heard in the Court by a
Di vi sion Bench of two | earned Judges. At the hearing of the
appeal s, the respondent desired to challenge the vires of

the anending Act, but in view of the Presidentia
Procl amation suspending the operation of Article 14, it
could not do so and the court held that after the
procl amation | apsed, it was open to the respondent to take

up the point but so far E the appeals were concerned that
chal | enge was not avail abl e and the appeal s nmust be deci ded
on the basi s t hat t he amendment was valid and
constitutional. The nain point before this Court, therefore,
was whether the said agreenent was a lease as it was styled
or a sinmple sale of standing tinber coupled with a licence
to enter and do certain things on another’s |and. The Court
held that = the | abel” given to a docunment was not concl usive
of its “real nature and that wunder the said agreenent,
possessi on _of the | and was not given'to the respondent as it
woul d have been had the said agreenent been a | ease and that
as the terms of the said agreement showed, it conferred in
substance a right to cut and carry away tinber of specified
species G and till the trees were cut, they remained the
property of the owner, nanely, the State, and that once the
trees were severed, the property in~ them -passed to the
respondent. The Court further observed that the termused in

the said agreenent, nanely, "royalty", was "a feudalistic
euphem sm for the 'price’ of the tinber”.
138

W are unable to agree with the interpretation placed
by the Court on the docunent in the Olient Paper MII*’
Case. W find that in that case this Court as also the High
Court adopted a wong approach in construing the said
docunent. It is a well-settled ruleof interpretation that a
document nust be construed as awhole. This rule i's stated
in Hal sbury’s Laws of England, Fourth Edition, Volune 12,
par agraph 1469 at page 602, as follows:

"I nstrunent construed as whol e.

It is arule of construction applicable to al
witten instrunments that the instrument nust be
construed as a whole in order to ascertain the true
neaning of its several clauses, and the words of each
clause nust be so interpreted as to bring theminto
harmony with the other provisions of the instrunent, if
that interpretation does no violence to the cleaning of
whi ch they are naturally susceptible.  The best
construction of deeds is to nake one part of the deed
expound the other, and so to nake all the parts agree.
Ef fect nust as far as possible, be given to every word
and every cl ause".

I n Mahadeo v. State of Bonbay a five-Judge Bench of
this Court categorically held (at page 349) that "Wether
the right to the |eaves can be regarded as a right to a
growi ng crop has, however, to be examined with reference to
all the terns of the docunents and all the right. conveyed
thereunder". In spite of this clear and unequivoca
pronouncenent by a five-Judge Bench of this Court, the
| earned Judges of the H gh Court who decided the Oient
Paper MIls' Case held (at page 538) that "we have to
consi der the stage when banboos and sal ai wood have al ready
been felled and appropriated", while a two-Judge Bench of
this Court evolved for itself in the appeal from that
judgrment a rule of interpretation which was thus stated (at
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page 152) by Krishna lyer, J., who spoke for the Court:

"The neat of the matter is the judicia
determi nation of the true character of the transaction
of 'lease’ fromthe angle of the MPGST Act and the Sal e
of Goods Act whose conbined operation is pressed into
service for making the tax exigible fromthe Forest
Departnent and, in turn, fromthe respondent mills. It
is the part of judicial prudence to
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decide an issue arising under the specific statute by
confining the focus to that statuary conpass as far as
possible. Diffusion into wder jurisprudential areas is
fraught with unwitting conflict or confusion. W, therefore,
warn ourselves against venturing into the general |aw of
real property except for mninmal illumnation thrown by
rulings cited. 1In a large sense, there are no absolutes in
| egal propositions and hunan problenms and so, in the jura
cosnos of « relativity, our observations here may not be good
currency beyond the factual-legal boundaries of sales-tax
situations under a specific statute."

Alittle later the learned Judge stated (at page 157)
as follows: -

"W may al so observe that the question before us
is not so much as-to what nomenclature would aptly
describe the deed but as to whether the deed results in
sale of trees after they are cut. The answer to that
guestion, as  would appear fromthe above has to be in
the affirmative".

The above rule enunciated by this Court in that case
falls into tw parts, —nanely, (1) a docunment should be so
interpreted as to bring it within the anbit of a particular
statute relevant for the purpose of the dispute before the
Court, and (2) in order to do so, the court can |look at only
such of the clauses of the docunent as also to just one or
nore of the consequences flowing from the docunent which
would fit in with the interpretation which the court wants
to put on the docunent to make that statute applicable. The
above principle of interpretation. cannot be accepted as
correct in law It is fraught w th considerabl e danger and
m schief as it my expose docunents to the persona
predil ections and phi | osophi es of i ndi vi dual j udges
dependi ng upon whether according to them it would be
desirable that docunents of the type they have to construe
shoul d be nade subject to a particular statute or not. The
result would be that a docunent can be construed as
amounting to a grant of a benefit to arise out of land when
the question before the Court is whether proprietary rights
and interests in estates have been abolished and the same
docunent or a docunment having the same tenor could be
construed as a contract of sale of goods when the question
I s whether the ampunts payabl e thereunder are exigible to
sal es tax or purchase tax, making the interpretation of the
docunent dependent upon the personal views of the judges
with respect to the
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legislation in question. In the very case which we are
considering, nanely, the Oient Paper MI|’'s Case as shown
by the very first sentence in the judgnent, this Court
obliquely expressed its disapproval of the transactions of
the type represent by the docunment before it. That sentence
is as follows (at page 150) .

"The State of Madhya Pradesh, blessed with
abundant forest wealth, whose exploitation, for reasons
best known to that government, was left in part to the
private sector. viz., the respondent, Oient Paper
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MIls-"

We nmay point out here that in making this observation
the Court overlooked three inportant aspects of the matter,
nanmely, (1) it was a matter of policy for the State to
deci de whet her such transactions should be entered into or
not, (2) the transaction was entered into by the State so
that a paper mll could be started in the State as shown by
the various terns of the said agreenment and thus was an
encouragenent to setting up of industries in the State, and
(3) the transaction ensured enpl oynment for the people of the
area because the said agreenent expressly provided that the
respondent was to engage minimmb50 per cent of the |abour
for the working of the contract area fromthe | ocal source
if avail able.

Just as a docunent cannot be interpreted by picking
out only a few clauses ignoring the other relevant ones, in
the same way the nature and neaning of a document cannot be
determned by its end result or. one of the results or
consequences which flow from it. If the second part of the
above rul'e ~were correct, the result would be startling.
There would be alnost no agreenent  relating to imovable
property which cannot be construed as a contract of sale of
goods. Two instances would suffice to showthis. If a man
were to sell his building to another and the deed of sale
were to provide that “the buil ding should be denolished and
reconstructed and the price should be  paid to the vendor
partly in noney and partly by giving himaccomodation in
the new building, ‘according to this rule of interpretation
adopted by the Court in the Oient Paper MIls Case it would
for the purpose of sales tax bea sale of goods because the
old building when denolished would result in novable
property, nanely, debris, doors, w ndows, water. pipes:
drai nage pipes, water tanks, etc., which would be sold by
the purchaser as novables. Sinmilarly, if a man were to give
a lease of his orchard or field, the Ilessee would be
entitled to the fruits already in existence as also to
141
the fruits which would cone into existence in the future and
equally in the case of a field the same woul d be the case
wWth respect to the crop growing inthe field as also the
crops to grow thereafter. The fruits and crop, whether
exi sting or future, when plucked or harvested, would be
novabl e property and would be sold as such by the lessee;
but on the second part of the rule of interpretation laid
down the Oient Paper MIIls’ Case, the docunent
i ndi sputably a |ease of immovable property, would for the
purposes of sales tax |law be a sale of goods. 1n |ooking
nerely at the end-result of the agreement before it, namely,
that the banboos would be cut and then woul d be goods in the
hands of the respondent and holding therefrom that the
transaction was exigible to sales tax, the Court overl ooked
what had been firmy established by the decision 'of the
five-Judge Bench of this Court in State of Madras v. Gannon
Dunkerly Co. (Madras) Ltd. that both the agreenent and the
sale nmust relate to the sane subject-matter and, therefore
there cannot be an agreenent relating to one kind of
property and a sale as regards another. This principle has
been consistently followed and applied by this Court (see,
for instance. Conmi ssioner of Sales Tax. M P. v. Purshottam
Premji).(1) Incidentally, we may also point out that in the
Oient Paper MIlls Case this Court itself had reservations
as regards what it was deciding as is shown 'by its
statenment that "in the journal cosnmbs of relativity, our
observations here may not be good currency beyond the
factual |egal boundaries of sales-tax situations under a
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specific statute.” W are constrained to observe that they
are not "good currency" so far as even those situations are
concer ned.

It is true that the nomencl ature and description given
to a contract is not determ native of the real nature of the
docunent or of the transaction thereunder. These, however,
have to be determned fromall the terns and cl auses of the
docunent and all the rights and results flow ng therefrom
and not by picking and choosing certain clauses and the
ultinmate effect or result as the Court did in the Oient
Paper MI1s’ Case.

Thus, in comng to the conclusion that the term
"royalty" used in the docunent before it was nerely "a
feudalistic euphemism for the ’'price’ of the tinber", the
Court overl ooked the fact that the amount of royalty payable
by the respondent was consideration for all the rights
conferred upon the respondent ~under the contract though it
was to be cal culated according to the quantity
(1) [1970] 26-S.T.C. 38, 41 S.C
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of the banboos felled, and the Court also overlooked the
fact that this was nade further clear by the provision for
paynment of a m ni mum royal ty.

It is also true that an interpretation placed by the
court on a docunent s not binding upon it when another
docunent conmes to be interpreted by it but that is so where
the two docunments are of different tenors and not where they
have the sane tenor. On the ground that they dealt with the
general law of real property, the Court in Oient Paper
M|ls case did not advert to the earlier decisions of this
Court relating to documents with simlar tenor even though
those cases referred to in the judgnent of the WMdhya
Pradesh Hi gh Court under appeal before it. In view of this,
the Oissa H gh Court in the judgnment under appeal before us
held that the Orient Paper MIl s Case was decided by this
Court per in curium because it did not take into
consi deration decisions of larger Benches of this Court. In
Union of India and another v. K. S.) Subramanian(l) this
Court held as follows:

"But, we do not think that the H-gh Court acted
correctly in skirting the views expressed by |arger
benches of this Court in the manner-in which it had
done this. The proper course for a High Court, in such
a case, isto try to find out and foll ow the opinions
expressed by |arger benches of this Court in preference
to those expressed by smaller benches of the Court.
That is the practice followed by this Court itself. The
practice has now crystallized in to rule of. Ilaw
declared by this Court."

Had the Court |ooked at these decisions of |arger
Benches, it would have appreciated that the only question
before it could not be whether the document was a | ease or a
contract of sale of goods and that even though the docunent
was not a lease it could be a grant of a profit a prendre
and that where there is a grant of a profit a prendre that
is, a benefit to arise out of land, it is immterial whether
the possession of the land is given to the grantee or
whet her the grantee is given only a licence to enter upon
the land to receive the benefit. The bacic and salient
features of the agreement before the Court in the Oient
Paper MIls.” Case were the sane as in the case of Mahadeo
state of Bonbay and this Court was not
(1) (1977) | S.C.R 87, 92,
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justified in not adverting to that case and the other cases




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 84 of 88

referred to by us wearlier on the ground that these cases
dealt with the general |aw of real property.

A chanel eon may change its surroundi ngs but document is
not a chaneleon to change its neaning according to the
purpose of the statute with reference to which it falls to
be interpreted and if docunents having the sanme tenor are
not to be construed by courts in the sane way, it would make
for great uncertainty and woul d introduce confusion, |eaving
peopl e bewi | dered as to how they shoul d manage their affairs
so as to nmke their transactions valid and |legal in eye of
the | aw.

The authorities discussed above show that the case of
Fi rm Chhot abhai Jethabai Patel & Co. v. The State of Madhya
Pradesh is not good | aw and has been overrul ed by deci sions
of larger Benches of this Court. They equally show that the
case of State of Madhya Pradesh v. Orient Paper MIIs Ltd.,
is also not good law and that this decision was given per
incuriumand laid down principles of interpretation which
are wong in1law and cannot be assented to. The discussion
of the above authorities also confirmus in our opinion that
the Banboo Contract is not a contract of sale of goods but
is a grant of a Profit a prendre, that is, of a benefit to
arise out of land and that it is not possible to bifurcate
the Banboo Contract into two: one for the sale of banboos
existing at the date of the contract and the other for the
sale of future goods, that is, of banboos to cone into
exi stence in the future. 1In order to-ascertain the true
nature and nmeaning of the Banboo Contract, we have to
exam ne the said contract as a whole with reference to al
its terms and all the rights conferred by it and not with
reference to only a fewterns or with just one of the rights
flowing therefrom On a proper interpretation, the Banboo
Contract dose not confer upon the Respondent Conpany nerely
aright to enter upon the |Iand and cut banboos and take them
away. In addition to the right~ to enter upon the land for
the above purpose, there are other inportant rights flow ng
fromthe Banboo Contract it which/we have al ready sumari zed
earlier and which make in clear that what the Banboo
Contract granted was a benefit to arise out of |and which is
an interest in i movable property. The attenp on the part of
the State Government and the officer of its ~Sales Tax
Department to bring to tax the anobunts payable under the
Brmboo
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Contract was, therefore, not only unconstitutional but-ultra
vires the Oissa Act.
Wor ks Cont r act

The only point which now remains to be considered is
the one canvassed by the contesting Respondents nanely, that
the Bamboo Contract as also the Tinber Contracts arc/ works
contracts and the anounts payabl e thereunder - cannot,
therefore, be made exigible to any tax under the Oissa
Act. A works contract is a conpendious term to describe
conveniently a contract for the performance of work or
services in which the supply of naterials or sone other
goods is incidental. The sinplest exanple of this type of
contract would be where an order is given to a tailor to
make a suit from suiting supplied by the custonmer. This
woul d be a contract of work or servies in which the suyply
of materials, nanely, thread, lining, and buttons used in
maki ng the suit, would be nrely incidental. Simlarly, if an
artist is conmissioned to paint a portrait, it would be a
contract of work and services in which the canvass on which
the portrait is painted and the paint used in painting the
portrait would be nerely incidental. In Comm ssioner of Sale
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Tax, MP. v. Pershottam Prenji, this Court pointed out the
di stinction between a works contract and a contract for the
sal e of goods as follows (at page 41):

"The primary difference between a contract for
work or service and a contract for sale of goods is
that in the forner there is in the person performng
work or rendering service no property in the thing
produced as a whol e notwi thstanding that a part or even
the whole of the naterials used by himnmy have been
his property. In the case of a contract for sale, the
thing produced as a whole has individual existence as
the sole property of the party who produced it, at sone
time before delivery, and the property therein passes
only under the contract relating thereto to the other
party for price "

As pointed out above the Tinber Contracts are
agreements relating to novabl es while the Banboo Contract is
a grant- of an interest in inmovable property. The question
therefore, whether “there is a works contract or a contract
of sale 'of ‘'goods can ariseonly with respect to the Ti nber
Contracts. but-the very meani ng
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of a works contract ~woul d show that the Tinber Contracts
cannot be wor ks contracts. The payee of the price, namely,
the Governnment has not undertaken to do any work or | abour
The work or |abour under the Tinber Contracts is to be done
by the payer of the price, nanely, the forest contractor,
that is, the Respondent Firm It is the Respondent Firm
which has to enter  upon the land and to fell the standing
trees and to renove them Assuming for the sake of argunent
that the Banboo Contract were a contract relating to
novabl es, the same position would apply to it. This
contention of the Respondents is, therefore, w thout any
subst ance.

Concl usi ons
To summari ze our concl usions -
(1) The inpugned provisions, nanely,

(1) Notification S.R O No. 372177 dated May 23,
1977, (2) Notification S.R O No. 373177_ dated May 23,
1977, (3) Entries Nos. 2 and 17 .in the Schedule to
Notification No. 67178 - C T.A. 135177 (Pt.) - F
(S.R O No.900/77) dated Decenber 29, 1977, and  (4)
Entries Nos. 2 and 17 in the Schedule to Notification
No. 67181 - C T.A 135/77-F (S.R O No.901/77) dated
December 29, 1977, levying purchase tax at the rate of
ten per cent on the purchase of , banboos agreed to be
severed and standing trees agreed to ‘ be severed, are
not ultra vires either Entry 54 in List (Il in_ the
Seventh Schedule to the Constitution of Indiaor the
"Orissa Sales Tax Act, 1947, but are constitutional and
val i d.

(2) Under the inpugned provisions the taxable
event is not an agreenment to sever standing trees or
banboos but the purchase of standing trees or banboos
agreed to be severed.

(3) The absence in the inpugned provisions of the
words "before sale or under the contract of sale" is
imaterial for the inpugned provisions read as a whol e
clearly show that the severance of standing trees or
banboos has to be under the contract of sale and before
the purchase thereof has been conpl eted and not before
sal e of such trees or banboos.
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(4) The subject-matter of the inmpugned provisions

is goods and the tax that is levied thereunder is on a
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conpl et ed purchase of goods.

(5) When under section 3-B of the Orissa Sal es Tax
Act, 1947, any goods are declared to be liable to tax
on the turnover of purchases, such goods autonatically
cease to be liable to sales tax by reason of the
proviso to that section

(6) The word "supersession" in the Notifications
dat ed Decenber 29, 1977, is used in the sanme sense as
the words "repeal and replacenent" and, therefore, does
not have the effect of wiping out the tax liability
under the previous notifications. Al that was done by
using the words "in supersession of all previous
notifications" in the Notifications dated Decenmber 29,
1977, was to repeal and replace previous notifications
and not to wipe out any l) liability incurred under the
previous notifications.

The Tinber Contracts are not works contracts but
are agreenents to sell standing tinber.

Under the  Tinber Contracts the property in the
trees which were the subject-matter of the contracts
passed to the Respondent Firm Messrs MM Khara, only
inthe trees which were felled, that is, in tinber,
after all the Conditions of the contract had been
conplied with -and after such tinber was exam ned and
checked and removed from the contract area. The
i mpugned provisions, therefore, did not apply to the
transactions covered by the Tinber Contracts.

(9) The ‘dictionary neaning of a word cannot be
| ooked at where that word has been statutorily defined
or judicially interpreted but where there is no such
definition or interpretation, the court may take the
aid of dictionaries to ascertain the neaning of a word
in common parlance, bearing in mind that a word is used
in different senses according to its context, and a
dictionary gives all the meanings of a word, and the
court has, therefore, to select particular  nmeaning
which is relevant to the content in which it has to
interpret that word

(10) Tinber and sized or dressed |logs are one and
t he sane commercial comodity.  Beans, rafters and
pl anks woul d al so be tinber.

(11) As the sales of dressed or sized | ogs by the
Respondent Firm have already been assessed to sales
tax, the sales to the First Respondent Firm of tinber
by the State CGovernment fromwhich [|ogs were made by
the Respondent Firm cannot be made liable to sales tax
as it would ambunt to levying tax at two points in the
sanme series of sales by successive dealers, assum ng
wi t hout deciding that the retrospectively substituted
definition of "dealer" in clause (c) of section 2 of
the Orissa Sales Tax Act, 1947, is valid.

(12) During the period June 1, 1977, to Decenber
31, 1977, the sales of logs by the Respondent  Firm
would be liable to tax at the rate of ten per cent.
Assumi ng that these sale s have been assessed to tax at
the rate of ten per cent, by reason of the period of
[imtation prescribed by section 12(8) of the Oissa
Sal es Tax Act, 1947, the Respondent Firnis assessnent
for the relevant period cannot now be reopened to
reassess such sales at ten Per cent.

(13) The Banboo Contract is not a lease of the
contract ' areas to the Respondent Conpany, The
Ti taghur Paper MIls (Conpany Limted.

(14) The Banboo Contract is also not a grant of an
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easenent to the Respondent Conpany.

(15) The Banboo contract is a grant of a profit a
prendre which in Indian lawis a benefit to arise out
of land and thus <creates an interest in imovable
property.

(16) Being a benefit to arise out of I|and, any
attenpt on the Part of the State Governnent to tax the
amounts payabl e under the Banboo Contract woul d be not

only ultra vires t he Oissa Act but al so
unconstitutional as being beyond the State's taxing
power under Entry 54 in List Il in the seventh Schedul e
to the Constitution of India.
148
(17) The case of Firm Chhotabhai Jethabai Patel &
Co. v. The State of Madhya Pradesh is not good | aw and
has been overruled by decisions of |arger Benches of
this Court as pointed out by this Court in State of
Madhya Pradesh v.
Yaki nuddi n.
(18) The case of State of Madhya Pradesh & O's v.
Oient Paper MIls Ltd. is also not good |aw as that
deci si on was gi ven per i ncurium and l[aid down

principles of interpretation which are wong in |aw
(19) The real” nature of a docunent and the
transaction thereunder have to be determined wth
reference to all the terns and cl auses of that docunent
and all the rights and results flowi ng therefrom
On the above concl usions reached by us the judgnent of
the High Court in so far as it hold the inmpugned provisions
to be unconstitutional and ultra vires the Orissa Sal es Tax
Act 1947, requires to be reversed. This, however, does not
nean that the wit petitions filed by the Respondent Conpany
and the Respondent Firm in the H gh Court should be
di sm ssed because in its wit petitions the Respondent
Conpany had played for quashing the notice dated August 18,
1977, issued against it wunder Rules 22 and 28(2) of the
Orissa Sal es Tax Rules, 1947, and the Respondent Firmin its
wit petition had prayed for setting aside the assessnent
order dated Novenber 28, 1978, for the priod April 1, 1977,
to March 31, 1978. On the findings given by us the said
noti ce nmust be quashed. So far the said assessnent order is
concerned, as we have pointed out earlier, it is severable
and does not require to be set aside in toto but only so far
as it inposed purchase tax on the ampbunts paid by the
Respondent Firm wunder the Tinmber Contract. Though the High
Court did not give these consequential reliefs in view of
its findings that the inmpugned provisions were invalid, it
becomes necessary for us to do so in order to do conplete
justice between the parties as we are entitled to do under
Article 142 of the Constitution of |ndia.
In the result, we reverse the judgnent of the High
Court in so for as it holds (1) Notification S RO No.
372/ 77 dated WMay 23. 1977, issued under section 3-B of the
Oissa Sal es Tax Act, 1947,
149
(2) Notification S.R O No. 373/77 dated WMy 23, 1977,
i ssued under the first proviso to sub-section (1) of
section 5 of the said Act prior to the anendnment of the said
sub-section by the Oissa Sale Tax (Anendment) Act, 1978,
whi ch repeal ed and repl aced the Oissa Sal es Tax (Amendnent)
Ordi nance, 1977, (3) Entries 2 and 17 in the Schedule to
Notification No. 67178 - C. T.A 135/77 (Pt.) - F (S.RO. No.
900/ 77) dated Decenber 29, 1977, issued under the said
section 3-B and (4) Enteries No. 2 and 17 in the Schedule to
Notification No. 67181 - C. T.A 135/77-F (S.R O No. 901/77)
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dat ed Decenber 29, 1977, issued under sub-section (1) of the
said section S after its amendnent by the Orissa Sal es Tax
(Amendnment) Act, 1978, to be unconstitutional as being ultra
vires Entry 54 in List Il in the Seventh Schedule to the
Constitution of India and as being ultra vires the Orissa
Sal es Tax Act, 1947, and we declare these provisions to be
constitutional and wvalid. In Cvil Appeal No. 219 of 1982,
we further quash and set aside the notice dated August 18,
1977, under Rules 22 and 28(2) of the Orissa Sales Tax Rul es
1947, issued against the Respondent Conpany, The Titaghur
Paper MIls Conpany Limted, and the assessnent order, if
any, made in pursuance thereof. In Cvil Appeal No. 220 of
1982, we further nodify the assessment order dated Novemnber
28, 1978, for the period April 1, 1977, to March 31, 1978,
made agai nst Respondent Firm. Messrs MM Khara, by deleting
therefromthe itemof purchase tax on the amounts paid by
the Respondent Firmunder the Tinber Contracts entered into
by it with the State of Oissa and direct consequentia
nmodi fi cations to be nade therein.

As._the real object of the State Governnent in naking
t he mpugned provisions was to nmake exigible to purchase tax
the anpbunts payable under the Banmboo Contracts and the
Ti mber Contracts in which object it has failed, in our
opinion, a fair order for costs would be that the parties
shoul d bear and pay their own costs of these Appeals and we
di rect accordingly.

P.B. R
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