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PETI TI ONER:
BRI G (RETD.) D. K. JETLEY

Vs.

RESPONDENT:
ARMY VELFARE HOUSI NG ORGANI SATI ON & ANR.

DATE OF JUDGVENTO09/ 05/ 1995

BENCH
SAHAI, RM (J)
BENCH

SAHAI, RM (J)
AHVADI A M (CJ)
BHARUCHA S. P. (J)

Cl TATI ON
1995 SCC' Supl. (2) 738 JT 1995 (5) 135
1995 SCALE  (3) 675

ACT:
HEADNOTE:
JUDGVENT:
THE 9TH DAY OF MAY, 1995
Present:
Hon’ bl e the Chief Justice
Hon’ bl e M. Justice R M Sahai
Hon’ bl e M. Justice S.P.Bharucha
M. Arun Jaitley, M.Shiv Dayal Shrivastava, M.S. K Bagga,
M .M N. Kri shnamani and M. R K. P. Shankardass, Sr.Advs.,
Ms. Nandi ni Core, (M. R Karanj awal a,) Adv. for
Ms. M Kar anj awal a,
M. A K Tewari, M. Tanuj Bagga, M. Seeraj Bagga,

M s. S. Bagga, M. Subhash Cberoi, M. A K Si nha,and M. R shi
Kesh,
Advs.with them for the appearing parties.
JUDGMENT

The foll owi ng Judgnent of the Court was delivered:

I N THE SUPREME COURT OF | NDI A

Cl VIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 5460 OF 1995

[Arising out of SLP (C) No. 3255 of 1992]

Brig (Retd.) D. K Jetley .... Appellant
VS.
Arnmy Wl fare Housi ng Organi sation .... Respondents
& Anr.

W TH

[C.A Nos. 5461 & 5462 of 1995 (Arising out of SLP (C) Nos.
4536 and 13450 of 1992 and C. P. No. 165 of 1992 with I.A
No.3 in C. A No. 4880 of 1991]

JUDGMENT
R M Sahai, J.

Four senior officers occupying high ranking office in
the Arny, nowretired, are litigating for allotnent of flats
in Som Vihar (R K Puram New Delhi) for the last fifteen
years. How the controversy has arisen giving rise to four
appeals, two filed by Brig. Jetley, one by Lt. Col. CGupta
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and one by the Union of India shall be narrated presently
but they do not |eave a very satisfactory inpression. A
these officers have been running from the |owest court in
the hierarchy to the highest Court. And we are sorry to say
so at tinmes without disclosing correct facts. The Arny
Wl fare Housing Organi sation (AWHO whi ch has been
established by the Union of India to construct houses for
arny personnel, both in service and retired too, has behaved
casual ly, may be because the courts at different |evels have
been passing orders giving rise to conflicting clains
rai sing hopes, of a flat in Som Vihar, in favour of each of
the officer. Howto adjust the equities? Fortunately, the
AWHO now at the instance of this Court has filed affidavit
which solves at |least one problem that four flats are
avail abl e. Who should get them and where is the only issue.
Al'l these appeals and applications relate to allotnent
of flats in Som Vihar constructed by the AWHO. In 1979 the
AVWHO undertook to construct 422 flats in Som Vihar. It
invited applications fromthe officers, both serving and
retired, in- 1979. 932 persons registered thenselves. 21
flats were reserved for ~ex-arny service personnel. For
remaining 401 flats lots were drawn. Sri Jetley, Sri Dahiya
and Sri CGupta were placedin the list of allotnment at Sl
No. 102, 146 and 346 respectively. Sri Jetley deposited a
sum of Rs. 5100/-on 24th Decenber, 1979 as an initia
deposit for getting hinself registered. He deposited anot her
sumof Rs., 35,000/-, as required, ~beyond seventeen days.
Since there was delay, he deposited interest at the rate of
si x per cent for delayed paynent. It was accepted and he was
allotted placenent at  No. 102 in the seniority |list.
Sonetinme in 1981 the AWHO took a decision that since the
deposit was nade beyond 17 days, the allotnment in his favour
was |liable to be cancelled and his seniority was pushed down
to 895. This was challenged by Sri Jetley and he filed a
suit for declaration for ‘correcting his seniority and
allotment of flat No. J-306. The suit was dism ssed on 10th
Oct ober, 1986. After the dismissal of the suit the AWO
allotted Flat No. J-306 to another officer. Sri Jetley filed
an appeal. It was allowed in 1988 and the order bringing
down his seniority was declared to be-illegal. But since by
then the flat allowted to himhad already been allotted in
favour of another officer, the authorities were helpless in
conplying with the order, therefore, he filed another suit
No. 66/90 for mandatory injunction for enforcenent  of
decree. In this suit an order was passed on 16th January,
1990 by a Single Judge of the High Court restraining the
AVWHO from allotting Flat No. G306 and Flat No. C 305 at
R K. Puramto anybody till further orders. On com ng to know
of this worder, Sri Dahiya noved an application that he was
allotted Flat No. F-305 and his placenent in seniority was
at S1. No. 146, therefore, the order directing that F-305
may be kept reserved nmay be recalled. This application was
rejected on 9th May, 1991. Dahiya filed First Appeal against
that order before the Division Bench and on 11th February,
1992 the inpugned order was passed. It was observed by the
Bench that this flat was allotted to Sri Dahiya in 1984 and
he had paid the entire price but could not get possession
due to restrain order passed against the AWO in three
different litigations for not delivering the possession of
the flat to Sri Dahiya. The Bench observed that in two
litigations Sri Dahiya was able to get the stay orders
vacated and the appeal filed by Sri Jetley was the third
litigation in which the stay order had been obtained w thout
i mpl eading Sri Dahiya. The Bench, therefore, was of the
opi nion that on consideration of the matter prima facie it
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was satisfied that there was no inpedinent in way of AWHO in
delivering possession of Flat No. F-305 to Shri Dahiya
particularly because Flat No. C 306 had been kept reserved
to be allotted to the rightful person whether Shri Jetley or
anyone else who was found to be entitled. This order is
subject-matter of G vil Appeal arising out of SLP (C) No.
4336 of 1992. passed an ex-parte order that if any all otnment
of flat was nade it woul d expressly be subject to the result
of the appeal and the allottee shoul d be hol di ng possession
till then only as an agent of the Court. The order was
nodi fied on 15th May, 1992, after hearing counsel for both
the parties, by directing that any allotment made in the
nmeanwhi l e may be subject  to the orders made in the Specia

Leave Petition. It may not be out of place to nention that
inthe witten statenent filed by the AWHO in Suit No. 66 of
1990 filed by Sri Jetley it was pointed out by the AWHO t hat
the allotnent of Sri Jetley was cancelled and he having been
pushed down in the order of seniority and his suit having
been dism'ssed, the AWHO allotted the flat in his nane to
anot her of ficer. ~The AWHO further pointed out that Flat No.

F-305 was already allotted to Sri Dahiya in consequence of
order passed in Wit PetitionNo. 610 of 1980, LPA No. 90/85
and judgment and decree in Suit No. 2850 of 1990. It was
stated that Flat No. J-604 was reserved for Sri Qupta in
Wit Petition No. 1520 of 1993 and Flat No. J-306 was
reserved in Suit No.” M36/84 in favour of Sri Khandpur. The
witten statenent further pointed out that the flat reserved
in favour of Sri Jetley was allotted to one Col. |.P. Gaur
when the suit filed by him was dismssed and no interim
order was granted and the flat allotted to Col. Gupta was
handed over to Col. Goswany on 21.5.1986.

The appeal of Sri Gupta is directed against the
direction given by the H gh Court —on intervention ' of Sri
Dahiya that Flat No.F-305 nmay be allotted to him Alittle
background of this litigation is necessary. A flat was
allotted to Sri Gupta in Som Vihar. But the allotment was
cancelled as the AWHO cane to know that he was having
another flat. This order was challenged by Sri CGupta in the
Hi gh Court. In Decenber, 1983 the High Court passed an order
in presence of AWHO that one flat nay be kept reserved for
himin SomVihar. The petition it appears was dism ssed in
1985 for non-appearance of the | earned counsel of Sri Cupta.
He filed an application for recal of the order. It was
allowed on 13th March, 1987. In respect of interimorder
the Court observed that the order dated 15th Decenber, 1983
shall stand revived provided the flat in the Som Vi har had
not been allotted. Till then there was no difficulty but on
3.3.89 the Hi gh Court directed status quo to be maintained
as regards Flat No. F-305 and Flat No. GC-306. Wen Sri
Dahiya came to know of it he applied for intervention
claimng that in pursuance of the Hi gh Court’'s “order an
order had been made in his favour in respect of Flat No. F-
305. The application was deci ded on 14th Novenber, 1989 and
AVWHO was directed to handover possession to Sri Dahiya of
Flat No. F-305. This direction was challenged by Sri Gupta
in Cvil Appeal No. 4880 of 1991. This appeal cane to be
di sposed of on Decenber 9, 1991 by this Court by an order
which is extracted bel ow.

"Speci al | eave granted.

After hearing |earned counsel for

the parties and having regard to the

facts and circunmstances of the case and

especially in view of the offer nade by

the Society, we direct that Flat No. C

306, Som Vi har, New Del hi, shall be kept
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reserved and if the appellant succeeds

in the proceedi ngs before the Hi gh Court

the same shall be allotted to him This

will, however, be subject to the deposit

of t he requisite anmount by t he

appel | ant .

Appeal is accordingly disposed of.

There will be no order as to costs.

The High Court is requested to

di spose of the matter pending before it

within three nonths from now'

VWen Sri Jetley and Sri. Dahiya canme to know of the order

they filed application for recall of the order whereas Sri
Gupta has filed an application for taking proceedings in
contenpt against the officers of the AWHO

On 13th Novenber, 1994 Brig. Khandpur another officer
filed an application for recall of order dated 9th Decenber,
1991 passed in the appeal filed by Sri CGupta. It is clained
by him that the order was procured by concealing the rea
facts. It _is alleged that Flat No. C 306 in Som Vi har had
been reserved for him under the orders of the Court dated
28th January, 1985. He clainms that this flat had been
reserved for himand successive orders have been passed in
his favour. It is clainmed that the Suit No. 524/81 filed by
hi m has been decreed ~on 1.10.1992 and the AWO had been
directed to handover possession of the aforesaid flat. Sri
Khandpur has further pointed out that Flat Nos. J-306, C- 306
and C-305 have been handed over to different officers by the
AWHO subj ect to the decision of the court proceedings.

VWi | e these proceedi ngs were going on the Hi gh Court on
22nd May, 1992 decided the wit petition of ~Sri. Gupta on
22nd May, 1992 decided the wit petition of Sri CGupta
agai nst cancellation of allotnent. It was held that the
cancel lation of the flat in favour of Sri Gupta on basis
that he was holding another flat was contrary to the bye-
l aw. This order has been chal I enged by the Union of India by
way of Civil Appeal arising out  of SLP (C No. /13450 of
1992.

Thus there are four claimants for two flats in Som
Vi har. Everyone clained that he was entitled to these flats
and placed reliance on order of one or the other Court
passed in his favour. Before considering their claim few
facts brought out by the AWHO may be noticed. Wen Sri
Khandpur staked his claimfew facts brought out by the AWHO
may be noticed. When Sri Khandpur staked his claimfor a
flat on an award made in his favour the Secretary of  AWHO by
letter dated 16th February, 1988 replied that the award had
not been nade the rule of the court, therefore, Sri Khanpur
was not entitled to stake his claimfor Flat No. C306. It
was al so pointed out that one Type V flat No. 1417 at second
floor in Sector 37 at NO DA was allotted to himand he had
already paid a sum of Rs. 2,77,864/-. The letter further
required him to deposit the balance of Rs. 10029/-. This
flat, according to the affidavit filed by the AWHO, is still
avail abl e.

When these appeals were heard earlier, the |earned
counsel for the AWHO was directed to ascertain if there were
four flats available with the AWHO and if so, where An
affidavit has been filed which indicates that two flats are
avail able in Som Vi har (R K. Puram New Del hi), one in NJO DA
(CGhazi abad, UP) and one whichis Ilikely to come up by
Novenmber in Faridabad (Haryana). It is further averred that
Flat No. F-305 is in possession of Sri Dahiya since 10th
March, 1992. He is holding the possession as an agent of
this Court. Hi s seniority, according to the affidavit, the
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seniority of Sri Jetley stands restored to 102 and Fl at No.
C-306 is still available. The affidavit further points out
that since this Court by its order dated 9th Decenber, 1991
had directed that Flat No. C- 306 be kept reserved for Sr
Gupta, he was requested to deposit the requisite amount, but
the officer has not conplied with the letter. It is stated
that even though Sri CGupta is not entitled to any flat and
the SLP against the order passed by the H gh Court setting
aside the order of cancellation is pending in this Court,
yet the Society was ready and willing to allot the officer
an economy apartnent having super area of about 1250 sq.ft.
under construction at Sector 21-C, Faridabad, Haryana. In
respect of Sri Khandpur,  the affidavit points out that the
Subordi nate Judge vide order dated 6th January, 1988 set
aside the arbitration award made in his favour on 11th June,
1981 and Sri Khandpur in the mean time on 1st January, 1982
had accepted the allotnment of a Type V flat No. 1417 at Arun
Vi har, NO DA. The affidavit further points out that the
officer in another Suit No. 425 of 1988 obtai ned an ex-parte
order on 1st Cctober, 1992 that he was entitled to a flat in
P-1 series and that Flat No. G306 be allotted to him The
affidavit points out that this officer is not entitled to
this flat as in seniority of the Society he is below Sl. No.
972 and not within  the zone of entitlenment, i.e., SI. No.
402.

The position that enmerges from various proceedi ngs and
the affidavits filed on behalf of the AWHO is that the
seniority of Sri Jetley at SI. No. 102 was restored as far
back as 1988 and that order has becone final. Simlarly, the
seniority of Sri Dahiya at SI. No. 146 has becone final. The
orders were obtained by Sri GQupta and Sri  Khandpur after
these dates fromdifferent courts. This was obviously under
m sapprehensi on of fact. If the courts would have been aware
that the seniority of Sri Jetley and Sri Dahiya stands
restored at SlI. Nos. 102 and 146 then probably these
conflicting orders could not have been passed.

The cases of each individual officers may now be taken
up. The allotnment in favour of Sri Jetley was cancelled in
1981. This order was set aside in 1988. \Wether the AWHO was
justified or not in allotting Flat No. J-306 after dismssa
of the suit in favour of a third party w thout waiting for
the appeal which Sri Jetley had fil ed need not be gone into.
Al t hough we nust express our disapproval of the nmanner and
the hurry wth which this flat was allotted after -the
decision of the suit and before filing of the appeal and its
decision in July, 1988, however, the fact remains that this
flat has been allotted to a third person. The question then
is whether Sri Jetley was justified in procuriing order from
the court for reservation of flat No., C 306 and Flat No. F-
305. These orders were passed in his favour in 1990. Since
Flat No.C-306 was available and he was above -all the
claimants in allotnent [ist the reservation of Flat No.C 306
was in accordance with | aw.

Taking up the case of Sri Gupta, it is clear that his
allotment for a flat in Som Vi har was cancelled sonetine in
1983. He challenged it before the High Court and an interim
order was granted that one flat in Som Vi har shall be kept
reserved for him The order does not nmention any flat
nunber. His petition was dismssed in default. It was
restored in 1987 and it was in 1989 only when he could
secure an order directing AWHO to reserve Flat No. C- 306 and
Flat No. F-305. Neither flats were available. Flat No.F-305
had been allotted in favour of Sri Dahiya in 1985. And Fl at
No.C-306 in order of seniority after 1988 could be allotted
to Sri Jetley. The orders were, therefore, passed on
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m sappr ehensi on of fact and the nonment it was brought to the
notice of the court by Sri Dahiya the court recalled its
order in respect of Flat No. F-305, and the order dated 9th
Decenber, 1991 in respect of Flat No. GC 306 was again
obtained from this Court wthout apprising it of the
position that it was reserved for Sri Jetley. Therefore, in
our opinion, Sri Gupta was not entitled to any of these
flats.

As regards Sri Khandpur, the affidavit filed by the
AWHO cl arifies that there was no order in his favour in 1985
and the averments made by him in the appliction for
intervention filed in the appeal of Sri Gupta did not
di scl ose correct facts and the order passed in 1992 is not
only ex-parte but without inpleading either Sri Jetley in
whose favour the flat ~was reserved or Sri Gupta who was
laying claim to it. ~The order, therefore, does not create
any right in his favour.

So far as Sri Dahiya is concerned, Flat No. 305 was
allotted i'n hi's favour as far back as 1985. He has succeeded
fromevery court in getting the interimorder vacated. He is
occupying-this flat at present as an-agent of this Court. In
our opinion, his claim is well-founded. |In the facts and
ci rcunst ances nmentioned above the appeal of Union of India
need not be decided. The question of law raised by it on
construction of bye |aw shall remai n open

For these reasons, the appeals, applications and the
contenpt petition are disposed of with follow ng directions:

1(a) Flat No. F-305, Som Vihar, R K Puram New Delh

shall be allotted to Sri Dahiya

(b) Flat No. G306 shall be allotted to Sri Jetley.

(c) Flat in Noida, Ghaziabad, shall be allotted to Sr

Khandpur .
(d) Flat at Faridabad shall be allotted to Sri. Gupta.
2. The applications for intervention filed by

different parties in different SLPs stand di sposed of
in the light of what has been stated above.

3. Contenpt Petition No. 165 of 1992 shall stand

di sm ssed

4, Al the wit petitions, suits pending between
parties or between anyone of themand AWHO in this
Court, High Court or any other court relating to
allotment of flats in Som Vi har shall stand term nated.
Parties shall bear their own costs.




