REPORTABLE
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOS. 10779-10780 OF 2013
(arising out of S.L.P. (Gvil) Nos. 13098-13099/2012)

N. ANANTHA REDDY Petitioner(s)
VERSUS

ANSHU KATHURI A & ORS. Respondent ( s)

J UD GME N T

R M Lodha, J.

Leave grant ed.
2. The respondent No. 1 herein filed a suit for
declaration and perpetual i njunction against the
G eater Hyderabad Minici pal Corporation (respondent No.
2 herein) and the Assistant Gty Planner (respondent
No. 3 herein). In the suit, the respondent No. 1
(plaintiff) prayed that notice dated 23.12.2009 issued
under Section 452 of the Geater Hyderabad Mini cipal
Cor poration Act, 1955 be declared as illegal, void and

not legally tenable. It was further prayed that the
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defendants (respondent Nos. 2 and 3 herein) have no
right to interfere with the construction being put up
by the plaintiff. The plaintiff also prayed for
perpetual injunction restraining the two defendants,
their officers/officials/servants frominterfering with
the suit schedul ed property and by directing them not
to denolish or cause any danmage to the suit schedul e
property.

3. The appellant, who is plaintiff's neighbour,
nmade applications for his inpleadnent in the suit and
the application for interimrelief. The applicant did
not claim any right, title or interest in the suit
schedul e property but cl ai nmed t hat t here IS
infringenent of his right of Ilight and air if the
construction by the plaintiff is comenced and
completed and, therefore, he is a proper party in the
matter.

4. The trial court heard the plaintiff and the
proposed party and by order dated 20.07.2010 all owed
the said applications. The trial court, while allow ng
the said applications made by the present appellant,

observed as foll ows ;-
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“The claimof petitioner is that, though
he is not claimng right over the property
of plaintiff, his grievance is only about
the construction being made by the plaintiff
because it is effecting his right for |ight
and air. The objection of the plaintiff is
that because he is challenging the notice
I ssued by the Municipality in respect of the
construction, since the petitioner is not
having any right over the suit property, he
IS not necessary party. | have considered
ot her subm ssi ons al so made and t he
citations relied by the either side. Under
Oder 1 Rule 10 a party would becone
necessary party or proper party if he is
having only over the subject matter to be
adj udi cation under the suit and then can be
i npl eaded. In this case though the third
party petitioner is not claimng any title
over the property. Even if the pleadings of
the plaintiff have to be considered, the
title of the plaintiff over the suit

property is not in dispute. What is in
di sput e anong t he plaintiff and t he
defendants already on record is about the

construction being nmade by the plaintiff.
Because the defendants already on record
have said to have issued notice to the
plaintiff stating that the construction is
illegal. Challenging the said notice the
present suit is filed. The present suit is
filed after withdrawing the previous suit
for injunction filed against Minicipality
said to be filed before issuance of the
noti ce under Section 452 of Municipal Act.
In that case the petitioner had al ready been
inpleaded on his application as he was
expressing the grievance of the infringenent
of his right for light and air in view of
the construction of the plaintiff. Havi ng
considered the decisions relied by either
party to ny considered opinion, the decision
relied by the third party petitioner is that
simlar facts as of the present case on hand
wherein the Court held that though the said
third party is not a necessary party, but he
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Is proper party in respect of his grievance
to the suit proceedings there in and ordered
his inpleading in the suit. The facts in the
decisions relied by the Learned Counsel for
plaintiff are not simlar to the facts on
hand. Therefore by followi ng the decisions
relied by Learned Counsel for third party
petitioner in 2005 (6) ALD NOC 223
(Between : Neelam Ajit Vs. S. Suresh Reddy
and another), |1 hold that the third party
petitioner can be inpleaded in the suit and
as well as the application for injunction as
Def endant No. 3 and Respondent No. 3
respectively.”

5. The above order of the trial court was
chal l enged by the respondent No. 1 (plaintiff) before
the High Court. The H gh Court, after hearing the
parties, by its order dated 08.06.2011 dism ssed the
Civil Revision Petitions filed by the respondent No. 1

herein by observing as follows :

“4, It is to be noted that the vendor of the
plaintiff and the vendor of the first
respondent herein are neighbours, having
purchased conmmon property and dividing the
sane into two portions and one portion
conprising an extent of 790 sqg. yards was
purchased by the first respondent and the
other portion conprising of 580 sqg. yards
was pur chased by the vendor of t he
plaintiff. It is further stated that both
the parties made constructions in their
respective plots and all egations and counter
al l egations were nmde against one another
al l eging deviations from the sanctioned plan
and violation of the building rules.

5. It is not disputed that previously in
the simlar circunstances, this Court by
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common order dated 25.10.2010 in CRP Nos.
2870 and 3882 of 2010, dismssed the said
revision petitions and confirned the orders
passed by the trial court, permtting the
first respondent to conme on record as
defendant in the said suit OS No. 960 of
2010 and copy of the said order is placed on
record. The issue raised in the present
revision petitions virtually covered by the
said earlier order dated 25.10.2010 in CRP
Nos. 2870 and 3882 of 2010 and adopting the
reasons nentioned therein, the present
revision petitions are also dism ssed.”

6. The respondent No. 1 then nmade applications
for review of the order of the Hgh Court dated

08. 06. 2011.

7. The High Court by the inpugned order recalled
its earlier order dated 08.06.2011 and directed the
trial court to consider the applications for
i npl eadnment af resh

8. Wiile recalling the order dated 08.06.2011,

the H gh Court observed thus :

“11. Duri ng enqui ry of t he revi ew
applications, the petitioner filed several
docunents including the sale deeds and the
sanctioned plan and also photographs in
support of his contention that while making
the construction he has left the space
towards set backs as required under the
rules and the construction is in accordance
with the sanctioned plan and the question of
petitioner's construction causi ng
obstruction to the free flow of I|ight and
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air to the first respondent's six storied
bui | di ng does not arise. The said docunents
were not filed before the trial Court and
hence, there was no occasion for the tria

Court to refer to the sanme in the inpugned
order. The trial court ordered inpleadnent
of the first respondent herein mainly on the
ground that in the earlier suit, which was
filed by t he plaintiff agai nst t he
muni ci pality for mere injunction, the first
respondent was inpleaded on his application.
It is stated that the wearlier suit was
w t hdrawn and subsequently, plaintiff filed
the present suit for declaration that the
notice issued under section 452 of the
Muni ci pal Corporation  Act S i1l egal.
Admttedly, no relief 1is sought in the
present suit against the first respondent.
The question as to whether or not the first
respondent herein would be a proper and
necessary party having regard to the nature
of the relief prayed for in the present suit
Is a matter to be considered independently,

irrespective of inpleadnent of the first
respondent herein in the earlier suit, which
was filed only for injunction. The trial

court has to consider the question as to
whet her or not the first respondent is a
proper and necessary party to the present
suit in the Ilight of the docunents now
sought to be filed by the petitioner. O der
1 Rule 10 CPC contenplates the inpleadnent
of proper and necessary party, whose
presence before the Court is necessary to
enable the Court effectually and conpletely
to adjudicate upon and settle all the
gquestions involved in the suit. The
guestion as to whether or not the first
respondent is a proper and necessary party,

who can be inpleaded in terns of Oder 1
Rule 10 CPC has to be considered keeping in
view the relief prayed for in the present
suit and the dispute that is required to be
settled pertaining to the 1inpugned notice
i ssued by the Municipal Corporation. The
I mpugned order passed by the trial court
permtted I npl eadnent of t he first
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respondent on the premse that he was

previously inpleaded in another suit, which

was filed for injunction is therefore held

unsustai nable and the sane is accordingly

set aside.”
9. A careful look at the inpugned order would
show that the H gh Court had a fresh look at the
guestion whether the appellant could be inpleaded in
the suit filed by the respondent No. 1 and, in the
light of the view which it took, it recalled its
earlier order dated 08.06.2011. The course followed by
the High Court is clearly flawed. The H gh Court
exceeded its review jurisdiction by reconsidering the
merits of the order dated 08.06.2011. The review
jurisdiction is extrenely limted and unless there is
m stake apparent on the face of the record, the
order/judgnment does not call for review The m stake
apparent on record neans that the mstake is self
evident, needs no search and stares at 1its face.
Surely, review jurisdiction is not an appeal in
di sgui se. The review does not permt rehearing of the
matter on nerits.
10. The order passed by the Hgh Court on

08. 06. 2011, on a careful reading, shows that the Hi gh

Court instead of repeating the reasons which it had
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given in other revision petitions being CRP Nos. 2870
and 3882 of 2010, while it was fully conscious of the
fact that those civil revisions arose from a different
suit followed its order in CRP Nos. 2870 and 3882 of
2010. The H gh Court was fully conscious of the
factual and |egal position while it was considering the
civil revi sion petitions filed by the present
respondent No. 1. In the order upon which reliance
was placed by the H gh Court while dismssing the civil

revision petitions, the H gh Court had noted thus :-

“No doubt, no relief is sought for against
t he proposed party in the suit. The object
of Order 1 Rule 10(2) C P.C. to inplead a
third party to the suit is that the dispute
in the suit wuld be resolved in the
presence  of al |, in order to avoid
multiplicity of proceedings. There nust be
sone senblance of right to the proposed
party. If the petitioner violates the
building plan wthout |eaving set backs,
cellar etc., then certainly it would cause

I nconvenience to the neighbours. The
proposed party is one of the neighbours.
Therefore, to safeguard his interest, in

view of the fact that he has got sone
senbl ance of right, though no relief s
claimed against him he would be necessary
and proper party to cone on record. That is
why the trial Court rightly inpleaded him as
a party to the suit and |I.A and there are
no grounds to interfere with the sane. The
revision is devoid of nerits and is I|iable
to be dism ssed.”
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11. In our view, the H gh Court was not at all
justified to review the order dated 08.06.2011.
12. The inpugned order dated 13.12.2011 s,

accordingly, set aside. Appeals are allowed as above

No costs.
.......................... J.
( RM LODHA )
NEW DELHI ;e J.
DECEMBER 2, 2013 ( SHI VA KIRTI SINGH)
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