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ACT:

Central Sales Tax Act 1956--S. 9(2)--Scope of Bonbay Sales
Tax Act--S. 16(4)--1f penalty under the Central “Act could be
| evied under s. 16(4) of the Bonbay Act.

HEADNOTE:

Section 9(2) of the Central Sales-tax Act, 1956 /provides
that the authorities for the tinme being enmpowered to assess,
re-assess, collect and enforce paynent of any tax under the
general sales-tax |aw of the appropriate State shall, on
behal f of the Governnent of India, assess, re-assess,
collect and enforce payment of tax, including any penalty,
payabl e by a deal er under this Act as if the tax or _penalty
payabl e by such a dealer under this Act is a tax or penalty
payabl e under the general sales-tax law of the State.
Section 16 of the Bonbay Sal es-tax Act provides for ~ Paynent
and recovery of tax. Sub-section (4) states that if the tax
is not paid by any dealer within the prescribed tine, the
dealer shall pay a penalty in addition to sal‘es-tax
assessed.

The assessee unsuccessfully contended before various sales-
tax authorities as well as before the H gh Court that |evy
of penalty under s. 16(4) of the Bonbay Sal es-tax Act for
delay or default in paynment of tax under the Central Sales
Tax Act was without jurisdiction as it was not warranted by
the provisions of s. 9(2) of the Central Sal es-tax. Act ,
1956.

In the Msore case which was sinmlar to the Bonbay case,
however, the Hi gh Court allowed the assessee’s claim that
the levy of penalty under the Msore Sales-tax Act in
respect of sal es-tax payable under the Central Sal es-tax Act
was ultra vires.

It was contended before this Court that there was no
provision in the Central Sales-tax Act for inposition of
penalty for delay or default in paynent of tax and,
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therefore, inposition of penalty under the provisions of the
State Act for delay or default in paynent of tax was
illegal.

[per Ray, C. J. and Khanna, J.] (Beg, J. concurring in the
final results).

Al'l owi ng the appeal

HELD : The Mysore High Court correctly pointed out that the
words "as if the tax or penalty payable by such a dealer
under this Act" relate to tax or priority which is payable
only under the Central Act. [763B]

The provision in the State Sal es Tax Act imposing penalty
for non-payment of sales-tax within the prescribed time is
not attracted to inpose penalty on dealers under the Centra
Sales Tax Act in respect of tax and penalty payable under
the Central Act. There is no lack of sanction for paynent
of tax. Any deal er Who woul d not conply with the provisions
f or payment of tax would be subjected to recovery
proceedings under the Public Demands Recovery Act. A
penalty is a statutory liability.  The Central Act contains
specific ' _provisions for penalty. Those are the only
provisions_ for penalty avail able agai nst the deal ers under
the Central Act. Each State Sales Tax Act cont ai ns
provisions for penalties. ~Theses failure to provisions in
some eases are also for failure to submt a return or
register-. It is rightly said that those provisions cannot
apply to dealers under the Central Act because the Centra
Act makes simlar provisions. The Central Act is a self-
contai ned code which, by the charging section-, creates
liability for tax and which by other sections creates a
l[iability for penalty and inposes penalty. Section 9(2) of
the Central Act creates the State authorities as agencies to
carry out the assessnent. re-assessnent. collection and
enforcenent of tax and penalty payable by a deal er under the
Act. [765H, 766A- B]

754

(1) The words ’'assess, re-assess, collect and enforce
paynment of tax including any penalty payable by a dealer
under this Act’ nean that the tax as well as penalty is
payable only wunder the Central Act. By s. 9(2) of the
Central Sales Tax Act the State Sales-Tax Authorities are
created as agents of the Governnent of India. [761D; B]

(2) The words "and for this purpose they nay exercise all or
any of the powers they have under the general sales-tax |aw
of the State" ins. 9(2) of the Central Act relate to
"assess, re-assess, collect and enforce paynment of tax in-
cl udi ng any penalty payable by a dealer under this Act." In
that context the last linmb of s. 9(2) of the Central Act,
nanely, "and the provisions of such law .... . .l.... shal
apply accordingly" neans that the provisions of the State,
Act ire applicable for the purpose of assessment,
reassessnent, collection and enforcement of paynent of tax
i ncl udi ng penalty payabl e under the Central Act. The  words
of the last part of s. 9(2) nanely, "shal | apply
accordingly" relate clearly to the words "and for  this
purpose” with the result that the provisions of the State
Act shall apply only for the purpose of assessnent, re-
assessnment, collection and enforcenent. [761G H, 762A]

(3) The extent of liability for tax as well as penalty is
not attracted by the doctrine of ejusdem generis in the
application of the provisions of the State Act in regard to
assessnent, re-assessnent, collection and enforcement of
payment of tax including any penalty payable wunder the
Central Act. The doctrine of ejusdemgenereis shows that
the genus in s. 9(2) of the Central Act is 'for this pur-
pose’ . In other words, the genus is assessment, re-
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assessment, collection and enforcement of paynent. The
genus is applicable in regard to the procedure for

assessnment, reassessnent, collection and enforcement of
paynment. The genus is fromwhomto collect and agai nst whom
to enforce. [762A-(C

(4) The deeming provision in the Central Act that the tax as
wel | as penalty |evied under the Central Act will be deened
as if payable under the general sales tax |law of the State,
cannot possibly nean the tax or penalty inposed under any
State Act will be deemed to be tax or penalty payable under
the Central Act. The entire authority of the State
machinery is that "for this purpose” neaning thereby the
pur pose of assessing, re-assessing, collecting and enforcing
paynment of tax including any penalty payable wunder the
Central Act, they, nmeaning the State agencies, nmay exercise
powers under the general sales tax |aw of the State. The
words “"for this purpose” cannot have the effect enlarging
the content of tax and the content of penalty under the
Central Act. Liability to pay tax as well as liability to
pay penalty is created by the Central Act. [762D E]

(5) If the liability to pay tax is determned by the
provisions of the Central Act the liability to pay penalty

is also that which is payable under the Central Act. The
procedural |aw prescribed in the general sales-tax |aw of
the State applies to the nmatter of assessnent, re-

assessnment, collection and enforcenment of paynent of tax
under the Central Act because the liability to pay tax is
determ ned tinder the Central Act.  Simlarly liability to
pay penalty is deternmined with reference to the provisions
of the Central Act. [763D]

State of Kerala v. P. P. Joseph & Co., 255 STC 483;
fol | owed.

(6) Rebate is a concession whereas penalty-is an inmposition

The concession does not inpose liability but penalty ' does.
It, therefore, stands to reason that rebate 1is included
within the procedural part of collection and enforcenent of

paynment of tax. Penalty, |ike inposition of tax, cannot be
i ncluded within the procedural part. [763G H]

Oissa Cenent Linmted v. The State of Oissa & A Anr., 27
S.T.C. Il 8; followed.

C. A Abraham Uppoottil, Kottayam v. The I'ncone Tax

Oficer, Kottayam & Anr., [1961] 2 S.CR 765 and
Conmi ssi oner of Incone-Tax, Andhra Pradesh v. M s.Bhikaji
Dadabhai & Co., [1961] 3 S.C.R 923, distinguished.

(7) Penalty is within assessment proceedings just as tax 1is
within the assessnment proceedi ngs when the relevant Act by
substanti ve charging provision |evies

755

tax as well as penalty. Penalty is not nmerely a sanction
It is not nmerely an adjunct to assessnent. It is not nerely
consequential to assessment. It is not nerely nachinery.

Penalty is in addition to tax and is a liability under the
Act. penalty is not a continuation of assessment proceedi ngs
and penalty partakes of the character of additional  tax.

[ 765B- D]
Jain Brothers & Os. v. Union of India, 77, I|.T.R 107
fol | owed.
(8) Under a taxing statute liability does not begin on
assessment . There nust be a liability created by the Act,

the Act nust provide for assessment and the Act must provide
for enforcenent of the taxing provisions. The nere fact
that there is nmmchinery for assessnent, «collection and
enforcenent of tax Ind penalty in the State Act does not
mean that the provision for penalty in the State Act is
treated as penalty under the Central Act. The meaning of
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penalty under the Central Act cannot be enlarged by the
provi sions of nmachinery of the State Act incorporated for
wor ki ng out the Central Act. [765E-F]

Jain Brothers & Ors.. v. Union of India, 77, I.T.R 107 and
Chattura & Ors. v. Conm sioner of Incone-tax, Bihar, 15,
I.T.R 302, followed.

Per BEG J. (1) The provisions relating to penalties are
special and specific provisions in each Act. They are not
part of "the general sales tax law' of either the State or
of the Union. If the provisions relating to penalties, such
as those found in the Central Act and the State Acts, are
really special provisions which can be invoked in the
special circunstances given in each statute, the reference
to penalties in the concluding portion of s. 9(2) nust be
interpreted to relate only to the special provi si ons
relating to penalties provided for specifically in the Cen-
tral Act. [782B-(

(2) The rule to be applied wWth regard to a statute
purporting to inpose a charge is "that the intention to
i npose a ‘charge upon the subject, nust be shown by clear and
unanbi guous l-anguage". I'f the |language |eaves room for
conming to the conclusion that only penalties specified in
the Central Act are enforceable by the machinery for
enforcenent of liability under the general sales tax |law of
a State, then, the legislative intent could safely be
presuned to be to confine penalties nentioned in the
concluding part of S. 9(2) to only those nentioned speci-
fically in the Central Act. [782F-(F

Oiental Bank Corporation v. Wight, [1880] 5 App. Cas. 842
@856 referred to.

(3) Section 76(a) of the Bonbay Sal es Tax Act, 1959 repeal ed
the Bonbay Sal es Tax Act of 1953. Section 16 of ‘the 1959
Act refers to an entirely different subject matter. At the
time when the assessnment order was nade, there 'was no
provision for inposition of any penalty under s. 16(4) of
the Bonbay Act of 1953 which the Sales Tax Authorities and
the H gh Court sought to utilise to justify the penalty
i mposed. [777G H|

(4) In 1956 the Parlianent could not have applied its mind
to provisions which cane into existence afterwards. It
could not have incorporated them by reference as parts of a
procedure applicable to assessnents which took place after
1959 when the Bonmbay Act of 1953 was repealed. At the tine
of the passing of the Central Act, the relevant statute in
exi stence in Bonbay was the Bonbay Act, 1953. But s. 16(4)
of the Bonbay Act of 1953 wunder which the sales tax
authorities purported to act, did not exist on the statute
book at the tine of assessment. Unless it is assumed . that
s. 9(2) of the Central Act, by necessary inplication

authorised the State Legislatures to go on inposing such
penalties for such breaches of duty as it pleased - them to
Jay down on behalf of Parlianent, subsequently ‘enacted
Provi sions of State enactments woul d not be avail abl e.[ 718A-
d

Re. Del hi Laws Act (1912) etc. [1951] S.C R 747 referred
to.

(5) Section 13 of the Mysore Sales Tax Act 1957 was entirely
recast in 1958. it wuld be carrying the theory of
referential legislation too far to assume that s. 9(2) of
the Central Act, 1956 purported to authorise the State
Legi slatures to

756

inmpose liabilities in the nature of additional tax or
penalties leaving their rates and conditions for their
imposition also to be determined by the State Legislatures
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as and when the State Legislatures decided to inpose or
amend them [ 778D

(6) On a consideration of the provisions of s. 16 (4) of the
Bonbay Act it seens clear that whatever may be the objects
of levying a penalty, its inposition gives rise to a
substantive liability which can be viewed either as an
additional tax or as a fine for the infringenent of the | aw.
It views an inposition of a pecuniary liability which is
conparable to a punishnent for the commi ssion of an of fence.
[ 7798]

(7) The inposition of a pecuniary liability, which take the
form of a penalty or fine for a breach of a |ega
obligation, cannot be relegated to the region of nere

procedure and nachinery for the realization of tax. Such
l[iabilities nust be <created by clear, unanbiguous, and
express enactment. The language used should |eave no

serious doubts about its effect-so that the persons who are
to be subjected to such liability for the infringement of
law are not left ina state of uncertainty as to what their
duties or lLiabilities are. [7790

(8) The provisions of s. 9(2) of the Central Sales Tax Act
make it clear that the powers of the State Sales Tax
Oficers were specifically Iimted by the provisions of the
Central Act. They cannot go beyond these provisions. it is
also clear froms, 9(2) that these powers are exercisable
only "for this purpose". |n other Wrds, they are not
authorised to collect dues for purposes extraneous to the
Central Act. [781H]

Per Mat hew and Chandrachud, JJ. (dissenting)

(1) A careful analysis of s. 9(2) of the Central Act would
show that the authorities enpowered to -assess, reassess,
coll ect and enforce paynent of tax payabl e under the genera
sales tax |law of the appropriate State shall assess, re-
assess, collect and enforce paynent of tax i ncl udi ng
penalties payable by a deal er under the Central Act as if
the tax or penalty payable by a dealer under the Central Act
is a tax or penalty payable under 'the general sales-tax |aw
of the State and for that purpose, the authorities may
exercise all or any of the powers. they have  under the
general sales tax law of the State. [767F-G

(2) If the sales-tax authorities of a State have power, when
enforci ng payment of sal es-tax payabl e under the genera
sales-tax law of the State to inpose penaltyfor non-paynent
of tax wthin the prescribed tine, they will have a Iike
power to inpose penalty, for enforcing paynent of the tax
payabl e under the Central Act-within the time prescribed.
It was not necessary that power to inmpose penalty for
enforcing the paynent of tax payable by a dealer under. the
Central Act should have been specifically provided in or
conferred separately by the sub-section upon the sales tax
authorities of the State, because, the power to  enforce
paynment of tax payable under the Central Act, in the sane
manner as the power to enforce tax payabl e under the genera
sales-tax law of the State, has been given by it. The
provision for inposition of penalty in s. 16 of the Bonbay
Sales Tax Act facilitates the collection of tax as it is a
sanction for non-observance of the duty to pay the tax
within the prescribed time. It operates as a deterrent
against the comm ssion of breach of that duty, and is a
nmeans to enforce the paynent of tax wthin the time
prescribed. [767H, 768A- D

C. A Abraham Unnoottil v. The Incone Tax Officer [1961] 2
S.CR 765, Narsddi Krishna Reddy v. Incone Tax Oficer
Tenali (1957) 31 |I.T.R 678. Conm ssioner of Income Tax V.
Bhi kaji Dadabhai & Co., [1961] 3 SSCR 923 and Oissa
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Cenment Limted v. The State of Orissa and Anr. 27 S.T.C. 118
referred to.

(3) If rebate can be given on the basis that it would
facilitate, expedite and stimulate the collection of tax
there is no reason why a penalty could not be inposed to
expedite, facilitate and stinuate the collection of tax and
as part of the process of collection. Paynent of rebate is
aliability fromthe point of view of the Revenue, though it
is a concession fromthe point of view of the assessee. | f
penalty is levy of noney on an assessee, rebate nmeans
paynment of mnoney to an assessee [770C- D

757

(4) It is difficult to hold that Parlianent invested the
State authorities with Power to assess, re-assess, collect
and enforce paynent of tax payable under the Central Act as
if the tax 'is a tax payable under the general sales tax |aw
of the State, but denuded themof the power to invoke the
provision. in the general salestax law of the State for
i nposition of penalty for enforcing payment of the tax
payabl e ‘thereunder, as that is an effective neans to the
enforcenent of payment of tax within the prescribed tine.

[ 770F- G
(5) The anal ogy of principal and agent has no relevance in
this context. |If the power of enforcement of paynment of tax

payabl e under the /Central Act conferred on the authorities
of the State would include the power to inpose penalties
provided in the general sales tax law of the State there is
an end of the matter. The whole falacy in the reasoning of
the Hgh Court is the assunption that only the penalties
provi ded in the Central Act  can be inmposed by the
authorities by using the machinery of the sales-tax |aw of
the State as they alone are specifically nmentioned in s.
9(2) and in ignoring what are the powers actually conferred
by the words enforce paynent of tax as if the tax payabl e
by such a dealer under this Act-is a tax payabl e under the
general sales tax law of the State" in the subsection

[ 772A- B]

(6) It is clear froms. 9(2) that the penalties which /could
be i mposed by the State authorities by virtue of the express
provision in it are the penalties provided in s. 10 read
with s. 10A [772H

(7) Wiere s. 9(2) says that assessnment, re-assessment”
collection and enforcenent of paynment of tax due under the
Central Act should be nade by the authorities of the State
as if the tax payable under that Act is tax payable ~under
the general sales-tax |law of the State and for that ~ purpose
"they may exercise all or any of the powers they have under
the sales tax law of the State", there can be no manner of
doubt that if for enforcing paynment of tax due under sales-
tax law of the State, they have power to inpose penalty,
they have the sanme power of inposing penalty for “enforcing
paynment of tax payable under the Central Act. The | reason
why the sales tax authorities of the State were given
specific power wunder s. 9(2) to enforce the penalties
payable by a dealer under the Central Act is that those
penalti es were not and perhaps could not have been provided
for in the sales-tax law of the State. The penalties
provided in s. 10 read with s. 10A of the Central Act are
not for the purpose of or in connection with assessment, re-
assessnment, collection and enforcenment of payment of tax
payabl e by a deal er under the Central Act and could not have
been inposed by the sales tax authorities of the State in
maki ng assessment, re-assessnent, collection or in enforcing
paynent of the tax payable under the Central Act .
Therefore, express power had to be conferred upon the sales
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tax authorities of the State to enforce the penalties
payabl e by a deal er under the Central Act. [773C G ]

(8)'In the nature and schenme of the Central Act. it was not
necessary to provide for inposition of penalty or for the
ot her methods of enforcing the payment of tax payable under
the Central Act since Parlianent has adopted the machinery
provided in the general sales tax law of the State as
respects enforcenment of the tax payable under the Centra
Act. [774E]

(9) The expression "penalties" in the latter part of the s.
9(2) can only refer to penalties inmposable under the genera
sales tax law of the State in connection wth assessnent,
re-assessnment, collection and enforcenent of paynment of tax.
The latter part of the sub-section only enunerates sone of
the powers exercisable by the sales-tax authorities of the
State to assess, re-assess, collect and enforce paynment of
tax payabl e under the Central Act. The |anguage of the sub-
section beginning wth "and for this purpose they my

exercise /all ~or _any of the powers they have under the
general = 'sales tax law of the State, and the provisions of
such law, including provisions relating to returns,
provi si onal assessnent, advance paynment of tax .... appeals,

reviews, revisions, references, refunds, penalties makes it
clear that the word " Penalties’ occurring therein can refer
only to penalties /provided in the general sales-tax |aw of
the State. |In other words the express nmentionof t he
power to inmpose 'penalties’ anbng the enunerated powers
begi nning withthe words "and the provisions of such |aw
including the provisions relating topenalties" would put

it beyond doubt that the word “"penalties”

758

in the latter part of the sub-sectioncan only ‘refer to
penalties inposable under the general sales tax |law of the
State in relation to assessment, re-assessnent, collection
and enforcenent of paynent of tax payable thereunder
[ 775B- D]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No.~ 2089 of
1969.

Appeal by Special Leave fromthe Judgnent and Order - dated
the 22nd February 1968 of the Bonbay H gh Court in Sal es Tax
Ref erence No. 36 of 1967 and

Cvil Appeal No. 2118 of 1970

From the Judgnment and order dated the 18th March, 1970 of
the Mysore High Court in Wit Petition No. 345 of 1970.

S. T. Desai, P. G Bhartari and K J. John, for/ the
appellant (In C. A 2089/69).

M Veerappa, for the appellant (in C A 2118/70).

Sant osh Chatterjee and G S Chatterjee for the
Applicant/Intervener (State of West Bengal).

L. N Sinha, Solicitor General, M N  Shroff for the
Intervener (Union of India in C A 2089/69).

L. N Sinha, Solicitor General, M G Bhandare and M N
Shroff for respondent (C. A No. 2089/69).

The Judgnent of AL N. Ray, C.J. and H R Khanna,, J. was
delivered by Ray, C.J. K K Mithew, J. gave a dissenting
opi nion on behalf of hinself and Y. V. Chandrachud, J., M
H Beg, J. gave a separate Qpinion

RAY, C. J.-These appeals raise the question as to whether the
assessees under the Central Sales Tax Act, 1956 hereinafter
referred to as the Central Act could be nade liable for
penalty under the provisions of the State Sales Tax Act




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 29

hereinafter referred to as the State Act. The penalty
i nposed under the State Act is for default in paynent of
taxes within the prescribed tine.
The Central Act states section 9(1) that the tax payable by
any deal er under the Central Act on sales of goods effected
by himin the course of inter-state trade or conmerce shal
be levied by the Governnment of India and the tax so |evied
shal |l be collected by that Governnment in accordance with the
provi sions of sub-section (2) in the State from which the
noverent of goods, conmenced.
Section 9(2) of the Central Act is as follows
"Subject to the other provisions of this Act
and the Rules nade thereunder, the authorities
for the tine being enpowered to assess, re-
assess, collect and enforce paynment of any tax
under the general sales tax Ilaw of t he
appropriate State
759
shal |, on behal f of the Government of |India,
assess, re-assess, collect and enforce paynent
it of tax, including any penalty, payable by a
deal er under this Act as if the tax or penalty
payabl e by such a deal er under this Act is a
tax or penalty payable, under the genera
sales tax law of the State; and for this
purpose they may exercise all or any of the
powers they have under the general sales tax
law ‘of the State; and the provisions of such
l aw, including provisions relating to returns,
provi sional assessment, advance paynment of
tax, registration of the transferee of any
busi ness, inposition of the tax liability of a
person carrying on business on the transferee
of, or successor to, such- business, transfer
of liability of any firmor H ndu undivided
famly to pay tax -in the event of t he
di ssolution of suchfirmor partition of such
famly, recovery of tax from third parties,
appeal s, revi ews, revisions, ref erences,
refunds, rebates, penalties, —conmponding of
of fences and treatnment of docunents - furnished
a deal er as confi dential shal | apply
accordi ngly.
Provided that if in any State or part thereof
there is no general sales tax law in force,
the Central Covernment, nmay, by rules made in
this behalf make necessary provision for al
or any of the matters specifiedin this  sub-
section."
Section 6 of the Central Act provides for liability to tax
on interState sales. Section 8 of the Central Act  provides
for rates of tax on sales in the course of inter-State trade
or commerce. Section 9 of the Central Act provides for
collection of tax and penalties.
Section 10 of the Central Act provides penalties. The
Various grounds for penalties are fully enunerated there.
Section 10A(1l) of the Central Act provides for inposition of
penalty in lieu of prosecution
The contention on behalf of the assessee is that there is no
provision in the Central Act for inposition of penalty for

delay or default in paynent of tax, and, t her ef ore,
i mposition of penalty under the provisions of the State Act
for delay or default in paynment of tax is illegal

The rival contention on behalf of the Revenue is that the
provision for penalty for default in payment of tax as
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enacted in the State Act is applicable to the paynent and
collection of the tax wunder the Central Act and is
incidental to and part of the process of such paynment and
col I ection.

The Solicitor-General on behalf of the Revenue placed
reliance on the decisions in K V. Adinarayana Setty v.
Comercial Tax Oficer, Kolar Crcle Kolar 14 S.T.C. 587,
Conmi ssioner of Sales Tax, Madhya Pradesh, Indore V.
Kantilal Mhanlal & Brothers 19 S.T.C. 377; Ms H M
Esufali H M Abdulali v. Commi ssioner of Sales Tax MP.
Indore 24 S.T.C. 1; and Auto Pins (India) v. The State of
Haryana & o.s. 26 S.T.C. 466 in support of his contention.
The contentions of the Solicitor General are these : Section
9(1) of the Central Act speaks of tax. That section does
not nention penalty.

760

Tax will include collection and enforcenment of payment. The
words “tax and penal ty payabl e by a dealer under this Act"
i ndi cate that the words "under this Act" in the Central Act
relate ~only to a dealer. Section 9 (2) of the Central Act
is a provision prescribing the procedure for assessing,
col l ecting and enforcing paynment of tax. The words "coll ect
and enforce paynent of tax, including any penalty" in
Section 9(2) of the Central Act include not only penalties
i nposed by the Central Act but also penalties wunder the
State Act. The words 'as if the tax or penalty payable by
such a dealer under this Act is a tax or penalty payable
under the general sales tax |aw of the State" indicate that
tax or penalty is ‘inmposed by the Central Act and by
incorporating the State Act as a part of the Central Act the
liability to pay tax is enforced by penalty for delay or
default in payment of tax.

The Solicitor-General further submitted as follows @ The
latter part of section 9(2) of the Central Act, viz., "for
this purpose they may exercise all or any of the powers they
have under the general sales tax |law of the State; and the
provisions of such law ....... shall apply accordingly"
shows that the enforcenent provisions in the State Act for
delay or default in paynment of tax are adopted by the
Central Act for working out the provisions relating to
assessment, re-assessment, collection and enforcenent of tax

or penalties. Penalty is a sanction for nonpaynent. |[f the
assessee does not pay and if there is no provision for
i mposition penal ty, there will be no sancti on for

enforcenent of paynent The purpose for which the State Act
is incorporated in the Central Act is, inter alia, enforcing
paynment of tax which includes penalty for delay and default
in paynment of tax. |In short, just as penalty is inposed for
non- paynent of tax under the State Act that provision is
attracted for delay or default, in paynent of tax under the
Central Act.

On behalf of the assessee it was said that the provisions
contained in section 9 (2) of the Central Act nean that only
if tax as well as penalty is payable by a deal er under the
Central Act then there can be collection and enforcenent  of
tax and penalty in the sanme manner as provided in sales tax
law of the State. Second, the Central Act nmust have a
substantive provision to warrant inposition of penalty. The
provision in a State Act regarding penalty for default in
payment cannot be applied when there is no substantive
provision relating to levy or penalty in the Central Act in
respect of that default. Third, section 9(2) of the Centra

Act is procedural and only deals wth wutilisation of
exi sting machinery in State law. The State authorities are
enpowered to exercise powers under the general sales tax |aw




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 29

of the State to assess, re-assess, collect and enforce
paynment of tax and penalty payable under the Central Act.

Just as tax payable under the Central Act can be collected
and enforced simlarly, only penalty payable under the
Central Act can be collected and enforced.

Counsel on behalf of the assessees relied on the decisions
in B. H Shah & Co. v. The State of Madras 20 S.T.C  146;

The State of WMdras v. M Angappa Chettiar and Sons 22
S.T.C 226; Culdas Narasappa Thimmiah Gl MIlls V.

Conmercial Tax Oficer, Raichur 25 S. T.C.
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489; and Hurdatroy Jute MIIls Private Ltd. Katihar & Os.

v. Superintendent of Commercial Taxes, Purnea & Os. 30
S.T.C 151 in support of the proposition t hat t he
substantive law for _penalty under the State Act is not
incorporated in the Central Act.

Section 9(2) of the Central Act first provides that the
authorities enpowered to assess, re-assess, collect and
enforce paynent of ‘any tax under the general sales tax |aw
of the appropriate State shall, on behalf of the Governnent
of India, assess, re-assess and enforce paynment of tax
i ncluding any penalty payabl e by a deal er under the Centra

Act . The State Sales Tax authorities are thus created
agents of the CGovernnent of India. The second imnportant
part in section 9(2) of the Central Act is that the State
authorities shall assess, re-assess, collect and enforce
paynment of tax including any penalty payable by the dealer
under the Central Act as if the tax or penalty payable by
such a dealer under the Central Act is a tax wor- penalty
payabl e under the general sales tax |aw of the State. Thi s
part of the section sets out the scope of work of the State
agencies. The words "assess, re-assess, collect and enforce
paynment of tax including any penalty payable by dealer under
this Act" nean that the tax as well as penalty is | payable
only under the Central Act.

To suggest that the words "under this Act" qualify dealer
will be unsound for two reasons. (| First, section 2/ (h) of
the Central Act defines a dealer. A dealer is not defined
as dealer under the Central Act but as one who -carries on
busi ness of buying and selling. If the words ™ under this
Act" were to relate only to dealer then the words "under
this Act" would have to be scored out inrelation to the
words "tax including any penalty payable". The result would
be that the words " payable by a dealer"” in the context = of
the words "as if the tax or penalty payabl e by such a deal er
under this Act" would be rootless.

It is only tax as well as penalty payable by a dealer under
the Central Act which can be assessed, re-assessed,
collected and enforced in regard to paynent. The words "as
if the tax or penalty payable by such a dealer wunder the
Central Act is a tax or penalty payable under the  genera

sales tax law of the State’ have origin and root in the
words "paynent of tax including any penalty payable by
deal er under the Central Act." Just as tax under the State
Act cannot be payable and collected and enforced, sinmlarly
penalty under the State Act cannot be assessed, collected
and enf or ced.

The words "and for this purpose they may exercise all or any
of the powers they have under the general sales tax |law of
the State in section 9(2) of the Central Act are inportant.
The words "and for this purpose" relate to "assess, re-
assess, collect and enforce paynent of tax including any
penal ty payabl e by deal er under this Act." In that context,
the last linb of section 9(2) of the Central Act viz. "and
the provisions of such law........ shal | apply accordingly"
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nmean that the provisions of the State Act are applicable for
the purpose of assessment, re-assessnent, collection and
enforcenent of paynent of tax including penalty payable
under the Central Act. The words of the last part of
section 9(2) viz. "shall apply accordingly" relate clearly

762

to the words "and for this purpose"” with the result that the
provisions of the State Act shall apply only for the purpose
of assessnent, reassessnent, collection and enforcenent.
The doctrine of ejusdemgeneris shows that the genus in

section 9(2) of the Central Act is "for this purpose". In
ot her words, the genus is assessment, re-assessnent,
collection and enforcenent of paynent. The genus is
applicable in regard to the procedure for assessment, re-
assessment, collection and enforcement of paynment. The

genus is fromwhomto collect and agai nst whomto enforce

It is apparent that the extent of liability for tax as well
as penalty is not attracted by the doctrine of ejusdem in
the application of the provisions of the State Act in regard
to assessnent, re-assessnent, collection and enforcenment of
paynment of tax including any penalty payable wunder the
Central Act.

The deeming provision-in the Central Act that the tax as
wel |l as penalty |evied under the Central Act will be deened
as if payable under the general sales tax |aw of the State
cannot possibly nean that tax or penalty inposed under any
State Act will be deenmed to be tax or penalty payable under
the Central Act. The entire authority of the State
machinery is that "for this purpose" neaning thereby the
pur pose of assessing, re-assessing, collecting and enforcing
paynment of tax including any penalty payable under, the
Central Act, they, nmeaning the State agencies, may exercise
powers under the general sales tax law of the State. The
words "for this purpose" cannot have the effect of enlarging
the content of tax and the content of penalty payable 'under
the Central Act. Liability to pay tax as well as liability
to pay penalty is created by the Central Act. One of the
reasons why tax as well as penalty is the substantive
provision in the Central Act and.is not incorporated by
reference to the State Act is illustrated by the history of
section 9(2) of the Central Act. The present section 9(2)
of the Central Act was formerly section 9(3) of the Central
Act . The Madras High Court in DL H Shah & Co's case
pointed out that the inposition of penalty under  section
12(3) of the Madras Act, 1959 could not be attracted for
| evy of penalty. The Madras High Court gave the reason that
then section 9(3) of the Central Act only adopted the
procedure of the State Act for assessnent, re-assessment,
collection and. enforcenent of tax as well as penalty
payabl e under the Central Act.

The Madras High Court in Angappa Chettiar & Sons case
(supra) (lave the correct reason that the power to 'collect
penal ty under the then section 9(3) of the Central Act would
cover only the penalty payable under the Central Act —and
woul d not include a power to inpose penalty for a
contraventions or om ssion for which the Central Act did not
contain a provision. |In that case, the Madras General Sales
Tax Act, 1939 which was incorporated by reference by section
9(3) of the Central Act as it then stood did not contain a
provision for levy of a penalty. Subsequently, section
16(2) of the Madras General Sales Tax Act 1959 provided for
| evy of penalty for failure to disclose a rel evant turnover.
The concl usi on which the Madras H gh Court
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arrived at was that provisions of then section 9(3) of the
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Central Act could not be applied for Ievy of a penalty under
section 16(2) of the Madras Act.

The Msore High Court in Guldas Narasappa Thimmuaiah O
MIlls case (supra) which is the present appeal pointed out
that the provisions contained in section 13(1) and (2) of
the State Act in regard to penalty for default in rmaking
payment could not be applicable because a conpar abl e
provision was not to be found in the Central Act. The
Mysore High Court correctly pointed out that the words " as
if the tax or penalty payable by such deal er under this Act"
show that the words "payable by such a dealer wunder this
Act" relate to tax or penalty which is payable only under
the Central Act.

The, Mysore High Court relied on the decision of this Court
in State of Kerala v. P. P. Joseph & Co. 25 S.T.C. 483 in
support of the propositionthat the St-ate law is applicable
only in regard to procedure for assessnent, re-assessnent,
collection and enforcenent. |If the liability to pay tax is
determned by the provisions of the Central Act the
liability to pay penalty is also that which is payabl e under
the Central Act. This Court inthe Kerala case said that
the procedural |aw prescribed in the general sales tax |aw
of the State applies to the mtter of assessment, re-
assessnment, collection -and enforcement of paynent of tax
under the Central /Act because the liability to pay tax is
determ ned under the Central Act. Simlarly, liability to
pay penalty is deternined with reference to-the provisions
of the Central Act.

This Court in Oissa Cenment Linmted v. The State of Orissa &
Anr. 27 S.T.C 118 considered whether rebate provided in
section 13(8) of the Orissa Sales Tax Act was available to
dealers if they paid the tax under the Central Act before
the due date of paynent. It may be, stated that at the
relevant tine of the decision inthe Oissa Cenent -case
(supra) the provisions containedin the then section 9(3) of
the Central Act stated inter alia that "the provisions of
such law including the provisions relating to /returns,
appeals, reviews, revision,,, vreferences, penalties and
conpoundi ng of offences shall apply accordingly,” and" the
word "rebate" did not occur there.. This Court said that
rebate for payment it of tax within the prescribed time
under the State Act was, available to dealers for paynment of
tax under the Central Act on the reasoning that the power to
collect the tax assessed in the sane nanner as the tax- - on
the sale and purchase of goods under the general sales tax
l aw of the State would include within itself all concessions
gi ven under the State Act for paynent within the “prescribed
time. The reason why rebate is allowed and penalty is
disallowed is that rebate is a concession whereas penalty is
an inposition. The concession does not inpose liability but
penalty does. |It, therefore, stands to reason that rebate
is included wthin the procedural part of collection and
enforcenent of paynent. Penalty like inposition of tax
cannot be included within, the procedural part.

The decision of this Court in C. A Abraham Uppoottil,
Kottaya 7 v. The Incone Tax Oficer, Kottayam & Anr. (1961)
2 S.CR 765 was belied on by the Solicitor General in
support of the proposition that

764
assessment™ includes iability to pay penalty. The ratio of
the decision does not support the submssion. In Abrahanis

case (supra) the assessee was subjected to tax for
suppressed inconme and penalties for concealing the incone.
The question was whet her section 44 of the Incone Tax Act
would attract liability to pay. Section 44 of the Act
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stated that the assessee would be liable to assessnent under
Chapter |V for the anount of tax payable and all the
provisions of that Chapter would apply. This Court said
that the word "assessnent" had been used in its w dest
connotation in Chapter 1V of the Act. It was contended that
an order inposing penalty under section 28 of the Act could
not by virtue of section 44 be inposed. This Court held
that section 44 of the Act expressly enacted that the pro-
visions of Chapter IV wuld apply to the assessnent of a
business carried on by a firmeven after discontinuance of
its business. Section 28 is one of the sections in Chapter
V. Section 28 inmposed a penalty for the conceal nent of
income or the inproper distribution of profits. " The
defaults made in furnishing a return of the total incone, in
conplying with a noticeand in concealing the particul ars of
i ncome were treated as penalties under section 28. Secti on
28 was held by this ,Court to be a provision enacted for
facilitating the proper assessment of taxable incone and to
apply 'to an assessment under Chapter IV. ’'The decision of
this Court- in Abrahamis case (supra) s non-sequiter in
regard to the contentions advanced on behalf of the Revenue
in the present case. The reason is that in Abrahanis case
(supra) ’'assessment and inposition of penalty is under the
same Chapter in the Act.” The assessnent is wunder Chapter
I V. Penalty is provided in a section /'under Chapter |V.
Penalty 1is arising in course of assessnent under the sane
Act .

This Court in Commissioner of |Income-Tax, Andhra Pradesh v.
M's. Bhikaji Dadabhai & Co. (1961) 3 S.C R 923 dealt wth
the meaning of the word "assessnent." The Inconme-tax O ficer
there found that the assessee’s books of accounts were
unreliable and he issued a notice under section 40 of the
Hyderabad Inconme-tax Act to show cause why penalty " should
not be inposed in addition to tax. ~ The State, of Hyderabad
nmerged with the Indian Union during the pendency of the
proceedi ngs before the Income Tax officer. By section 13 of
the Finance Act, 1950 the Hyderabad I nconme Tax Act ceased to
have effect from 1l April, 1950, but the operation’ of that
Act in respect of |evy, assessment and collection of /income
tax and super-tax in respect of periods prior  thereto for
which liability to incone-tax ,could not be inposed under
the Indian Income Tax Act was saved by section 13(1) of ~the
Fi nance Act. The question, was whether ’'the I|ncone-tax
Oficer had power on 31 Cctober, 1951 to inpose penalty
under section 40 of the Hyderabad Incone -~ Tax Act. Thi s
Court held that the, power of the Incone-tax Oficer to
i npose penalty under section 40 of the Hyderabad Act in
respect of the year preceding the date of the repeal of the
Hyder abad i ncone-tax Act was not | ost because section 13 of
the Finance Act, 1950 saved its operation. The proceedings
for inposing penalty could be continued after the “enactnent
of the Finance Act, 1950. The decision of this Court in
Bhi kaji Dadabhai & Co’s case (supra) shows that penalty is
i nposed as a substantive liability.

765

The |Incone Tax Act 1961 inposes penalty under sections 270
and 271. These sections in the Inconme Tax Act provide for
i mposition of penalty on contunaci ous or f radul ent
assessees. Penalty is in addition to income tax, if any,
determ ned as payable by the assessee. Tax and penalty like
tax and interest are distinct and different concepts under
the Indian Incone Tax Act. The word "assessment" coul d.
cover penalty proceedings if it is used to denote the whole
procedure for inmposing liability on the tax payer as
happened in Abrahams case (supra). Penalty is wthin
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assessment proceedings just as tax is wthin assessnent
proceedi ngs when the rel evant Act by substantive charging
provision levies tax as well as penalty.

Penalty is not nerely sanction. It is not nerely adjunct to
assessment . It is not merely consequential to assessment.
It is not nerely machinery. Penalty is in addition to tax
and is a liability under the Act. Reference may be nade to
section 28 of the Indian Income-tax Act, 1922 where penalty
is provided for concealnent of incone. Penalty is in
addition to the ampunt of incone-tax. This Court in Jain
Brothers & Ors. v. Union of India 77 I.T.R 107 said that
penalty is not a continuation of assessnent proceedi ngs and
that penalty partakes of the character of additional tax.
The Federal Court in Chatturam & O's. v. Conmi ssioner of
Income-tax, Bihar 15 I.T.R 302 said that liability does not
depend on assessnent. There nust be a charging section to
create liability. ~There nust be, first a liability created
by the Act. Second, the Act nmust provide for assessment.
Third, the Act nmust provide for enforcenent of the taxing
provi si ons. The  nmere fact that there is nachinery for
assessnment, collection and enforcenent of tax and penalty in
the State Act does not mean that the provision for penalty
in the State Act is treated as penalty under- the Centra
Act. The meani ng of penalty under the Central Act cannot be
enlarged by the provisions of machinery of the State Act
i ncorporated for working out the Central Act.

This Court in State of Tami| Nadu v. K A Ranudu Chettiar &
Co. AIl.R 1973 S.C 2230 said that the power to enhance
assessment which was containedin the Madras Act of 1959
t hough such power was not available under the 1939 Act woul d
be available in respect of assessnent under the Central Act.
Enhancenent it of assessnment is in the process of
assessment. It is a procedural power. The liability to tax
is created by the statute. Therefore, when the power to
assess is attracted a fortiori-enhancement is wthin the
power .

For the foregoing reasons we are of opinion that the
provision in the state Act inposing penalty for non-paynent
of incone-tax within the prescribed tine is not attracted to
i mpose penalty on deal ers under the Central Act in respect
of tax and penalty payable under the Central Act. There .is
no lack of sanction for paynment of tax. Any deal er -~ who
would not conmply with the provisions for paynent of tax,
woul d be subjected to recovery proceedi ngs under the public
Demands Recovery Act. A penalty is a statutory  liability.
The
766
Central Act contains specific provisions for penalty. Those
are the only provisions for penalty avail able against’' the
dealers under the Central Act. Each State Sales Tax Act
contains provisions for penalties. These provisions in sone
cases are also for failure to subnit return or failure to
register. It isrightly said that those provisions ' cannot
apply to dealers under the Central Act because the Central
Act makes simlar provisions. The Central Act is a self
contai ned code which by charging section creates liablity
for tax and which by other sections creates a liability for
penalty and inpose penalty. Section 9(2) of the Central Act
creates the State authorities as agencies to carry out the
assessnment, reassessnent, collection and enforcenent of tax
and penalty by a deal er under the Act.

For these reasons the appeal of Ms Khenka & Co. is
accepted. The answer to the reference by the H gh Court is
di schar ged. The question is answered in the negative,,
viz., that the Tribunal was wong in holding that penalty
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could be | evied under section 16(4) of the Bonbay Sales Tax
Act, 1953. The appeal of the State of Msore in Gvi
Appeal No. 2118 of 1970 is dismssed. The appellant will be
entitled to costs in Cvil Appeal No. 2089 of 1969. In view
of the fact that in Cvil Appeal No. 2118 of 1970 the Hi-I
Court nmde no order as to costs, the parties will pay and
bear their own costs.

MATHEW J. We take up for consideration Civil Appeal No.
2089 of 1969 and the decision there will govern the decision
of Civil Appeal No. 2118 (NT) of 1970.

The question for consideration in Cvil Appeal No. 2089 of
1969 is, whether, upon a correct construction of s.9 of the
Central Sales 'Tax Act (hereinafter referred to as the
"Central Act), it was permissible for the Sales Tax O ficer
in question to invoke the provisions of s.16(4) of the
Bonbay Sal es Tax Act for inposing penalty for failure by the
dealer to pay the sales tax payable under the Central Act
within the prescribed tine. The Hi gh Court of Bonmbay held
that the Sales tax O ficer had power to inpose the penalty
under that section and questioner in this appeal is whether
the Hi gh Court was right.

Section 9 of the Central Act, inits present form was
introduced in 1969 with retrospective effect fromthe date
of the Act. Sub-section(I) provides that the tax. payable
by any deal er under the Act on sales of goods effected by
himin the course of inter-State trade or conmerce shall be
levied by the Governnment of India and the tax so |evied
shal | be collected by that Governnent in accordance with the
provi sions of sub-section (2); and sub-section (2) says :
"Subject to the other provisions of this Act and the rules
made t hereunder, the authorities for the tinme being enpower-
ed to assess, re-assess, collect and enforce paynent of any
tax under the general sales tax |aw of the appropriate State

shall, on behalf of the Governnent of “India assess, re-
assess,
767

coll ect and enforce paynment of tax, including

any penalty, payable by a dealer under this
Act as if the tax or penalty payable by such a
dealer under this Act is a tax or penalty
payabl e under the general sales tax law of the
State; and for this purpose they nmay exercise
all or any of the powers they have under the
general sales tax law of the State; ~and the
provi sions of such [aw, including provisions
relating to returns, provisional assessnent,
advance paynent of tax, registration of the
transferee of any business, inposition of the
tax liability of a person carrying on business
on the transferee of or successor to, such
busi ness, transfer of liability of any firmor
H ndu undivided famly to pay tax in the event
of the dissolution of such firmor petition of
such famly, recovery of tax from third
parties, appeal s, revi ews, revi sions,
references, refunds, penalties, conpoundi ng of
of fences and treatnment of documents furnished
by a dealer as confidential shall apply
accordingly."
Section 16 of the Bonbay Sal es Tax Act provides for paynent
and recovery of tax. Sub-section (1) of the section says
that the tax shall be paid in the manner thereinafter
provided at such intervals as may be prescribed. Sub-
section (2) states that before any registered deal er
furnishes the returns, be shall, in the prescribed manner
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pay into a Governnent treasury the full amount of the tax
due from himaccording to such returns. Sub-section (3)
provides that before any registered dealer furnishes a
revised return which shows a greater ampunt of tax to be due
than was payable in accordance with the original return, he
shall pay into a Government treasury the extra anount of the
tax. Sub-section (4) states that if the tax is not paid by
any dealer within the prescribed tine, the deal er shall pay,

a penalty in addition to the amobunt of tax and sub-section
(6) enables the realization of tax and penalty as an arrear
of land revenue.

A careful analysis of s. 9(2) of the Central Act would show
that the authorities enpowered to assess, re-assess, collect
and enforce paynent of tax payable under the general sales
tax law of the appropriate State shall assess, re-assess,

collect and enforce paynment of tax including any penalties
payabl e by a dealer under the Central Act as if the tax or
penal ty payabl e by a deal er under that Act (Central Act) is
a tax or penalty payabl e under the general sales tax |aw of
the State and for that purpose, the authorities nmay exercise
all or any of the powers they have under the general sales
tax law of the State

In effect, what s. 9 (2) says is that sales tax and
penalties payable by a dealer under the Central Act are
deened to be sales tax and penalties payable wunder the
general sales tax /Jlaw of the State and the sales tax
authorities of the State can exercise-all or any 'O the
powers they have under the general sales tax law of the
State for the purpose of assessnent, re-assessment,
collection and for enforcing paynent of that tax. So, if
the sales tax authorities of a State -have -power, when
enforcing paynent of sales tax payabl e under the " genera

sales tax law of the State to inpose penalty for non-paynent

of tax wthin the prescribed tinme, they will have a |Iike
power to inpose
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penalty for enforcing paynent of ‘the tax payable under the
Central Act within the tinme prescribed. It ‘was not

necessary that power to inpose penalty for enforcing the
paynment of tax payable by a deal er under the Central Act
should have been specifically provided in or - conferred
separately by the sub-section upon the sales tax authorities
of the State, because, the power to enforce paynent of tax
payabl e under the Central Act in the sane nmanner  as the
power to enforce tax, payable under the general ~ sales tax
law of the State has been given by it. As the power to
i npose penalty is specifically provided for in s. 16 of the
Bonbay Sales Tax Act for enforcing paynent of - tax payable
under it, it is unnecessary to specul ate whether, but ' for
the express provision in that Act, a power to inpose penalty
for enforcenment of tax payable under that Act would have
been i mplied. The object of the provision for the
i mposition of penalty in s. 16 of the Bonbay Sal es Tax Act
is to, provide a stinmulant to the dealer to observe the
mandate of the section directing the paynment of the tax
within the prescribed tine. |In other words the provision
for imposition of penalty in s.16 of the Bombay Sales Tax
Act facilitates the collection of tax as it is a sanction
for non-observance of the duty to pay the tax within the
prescribed tinme. It operates as a deterrent against the
conmi ssion of breach of that duty, and is a neans to enforce
the paynment of tax within the tine prescribed.

In C. A Abraham Uppoottil v. The Income Tax O ficer(1l) this
Court was concerned with the question whether the appellant
bef ore the Court who was carrying on business in foodgrains
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in partnership with another person was liable to a penalty
for submtting the returns of the incone of the firm even
after his partner’s death. It was found that certain incone
of the firmwas conceal ed and the Income Tax Oficer not
only assessed the firmto tax for the suppressed income but
al so i mposed penalty for concealing the same. Section 44 of
the Indian I ncome Tax Act, 1922, at the material time stood
as follows

"Where any business... carried on by a firm

has been di sconti nued every person who was at

the time of such discontinuance a partner of

such firm._ shall in respect of the incone,
profits and gain of the firmbe jointly and
severally Iliable to assessnent under Chapter
IV for the anpbunt of tax payable and all the
provi si-ons of Chapter |V

shal I, so” far as may be, apply to any such
assessnent . "

It was contended for the assessee that a proceeding for
i mposition ~of penalty and a proceeding for assessnent of
income tax were distinct, that although s. 44 nmay be
resorted to for assessing tax due and payable by a firm
whi ch has di scontinued, an order imnposing penalty under s.
28 cannot, Dby virtue of s.44, be passed. The Court said
that penalty "is inposable as a part of the nmachinery for
assessnment of tax liability". The Court quoted with
approval the follow ng observations ofSubba Rao, C. J. in
Mar eddi Krishna Reddy v. Income-tax officer, Tenali(2)
The defaults enunerated therein (ins. 28) relate to the
process of assessnment. Section 28, therefore, is a
(1) [1961] 2 S.C R 765 (2) [1957] 31 1.T.R 678
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provi sion enacted for facilitating the ' proper
assessnment of taxable income and can properly
be said to apply to an assessnment made | under
Chapter IV...... N
The ratio of the decision is that ‘penalty is inposed as part
of the machinery for assessnent of tax and that the / power
to assess woul d i ncl ude the power to i mpose
penalty for the effective exercise of the power to assess.
It is a general principle of law that all powers which are
necessary and appropriate to effectuate the main grant of
power will be inplied. Just as the provision for inposition
of penalty wunder s. 28 of the Incone Tax Act, 1922
facilitated the collection of tax as Subba Rao, C J: has
said and |Is inposable as part of the nachinery for
assessment of income tax, so also the provision for penalty
under s. 16 of the Bonbay Sal es Tax Act for non-paynent of
sales tax within the tinme prescribed would facilitate the
collection of tax and is part of the machinery for enforcing
paynment of tax.
In Commi ssioner of Incone Tax v. Bhikaji Dadabhai &' Co. (1)
the Income Tax O ficer in question found that the books of
account of the respondent were wunreliable and after
assessing the income for the year 1946-47, issued notice to
the respondent on Decenber, 22, 1949, under s. 40 of the
Hyderabad inconme ' Tax Act to show cause why penalty should
not be levied in addition to the tax and, by an order dated
31-10-1951 directed paynment of the penalty. The State of
Hyderabad merged with the Indian Union during the pendency
of the proceedings before the Incone Tax Officer and by s.
13 of the .Finance Act, 1950, the Hyderabad | ncone Tax Act
ceased to have effect fromApril 1, 1950, but the operation
of that Act in respect of |evy, assessnent and collection of
income tax and super tax in respect of the period prior
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thereto for which liability to incone tax should not be
i nposed under the Indian |Incone Tax Act was saved. e

guestion before this Court was whether the Incone Tax
Oficer had power on October 31, 1951 to inpose penalty
under s. 40(1) of the Hyderabad Income Tax Act. The Court
held that the power of the Incone Tax Oficer to inpose
penalty under s. 40(1) of the Hyderabad Income Tax Act in
respect of the years preceding the date of the repeal of
that Act was not |ost because by s. 13 of the Finance Act,
1950, the operation of the Hyderabad Act in respect of |evy,
assessment and collection of income tax and super tax’ in
respect of the period prior to April 1, 1951. was saved and
therefore the proceedings for inpose in the penalty could be
continued even after the enactnent of s. 13(1) of the Indian
Fi nance Act, 1950.

The real significance of the ruling for the point under
consi deration here. is that at the time when the penalty was
i nposed, the only provisions of the Hyderabad I ncome Tax Act
which 'survived the repeal were those relating to |evy,
assessment —and collection of incone tax and super tax in
respect of the period prior to April -1, 1951 and unless the
power to inpose the penalty was included within the power co
| evy, assess, or collect the tax, the inposition of penalty
woul d have been ultra vires the power of the Incone Tax
Oficer.

(1) [1961] 3 S.C R 923.

770

In Oissa Cenent Limited v. The State of Oissa &
Anot her (1), the question was whether a dealer under the
Central Act could claimthe benefit of s. 13(8) of the
Orissa Sales Tax Act, 1947, which provided that rebate of
one per cent on the anount of tax payable by a dealer shal
be allowed if such a tax is paid by the dealer on or ' before
the due date of paynent, by virtue of s.9 (3) (as it ' stood
then) of the Central Act. This Court said that the rebate
was offered to facilitate, —expedite and stinulate the
collection of tax and was part of ‘the process of collection
and that the appellant-dealer who paid the tax on’ the due
date was entitled to the rebate

If rebate can be given on the basis that it woul d
facilitate, expedite and stimulate the collection of tax, we
see no reason why a penalty cannot be inposed to expedite,
facilitate and stinulate the collection of tax and as part

of the process of collection. It is said that penalty is
the inposition of a Iliability and is -~ substantive in
character whereas rebate is a concession and is part of the
pr ocedure. We are not clear whether this is.a distinction
at all. Payment of rebate is a liability fromthe point of
vi ew of the Revenue, though it is concession fromthe  point
of view of the assessee. |If penalty is |levy of nbney on an

assessee, rebate neans paynment of mobney to an ‘assessee.
VWat the 'is the difference ? No body has yet succeeded in
" drawi ng the precise line between a pr ocedur al and
substantive provision and in this case we do not think we
are required to do so for the sinple reason that we are only
concerned with the question whether for the purpose of
enforcing the paynment of tax payable under the Central Act,
the authorities of the State can exercise all the powers
they have under the general sales tax law of the State
whet her one characterizes them as procedural or substantive.
It is difficult to inmagine that Parlianent, when it enacted
s. 9(2) of the Central Act and adopted the nachinery of the
general sales tax |law of the State for enforcing payment of
tax payabl e under the Central Act, did not want to avail of
the sanction of penalty for enforcing the paynent of it
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which the general sales tax |aw of the State provides for
enforcing paynent of tax due under that law. W find it
difficult to hold that Parliament invested the state
authorities wth power to assess, re-assess, collect and
enforce paynent of tax payable under the Central Act as if
the tax is tax payable under the general sales tax [|aw of
the State, but denuded themof their power to invoke the
provision in the general sales tax law of the state for
i mposition

(1)27 S.T.C. 118.

771

of penalty for enforcing paynment of the tax payabl e
thereunder, as that is an effective neans to the enforcenent
of payment of tax within the prescribed tineg,

It was contended that only the penalties expressly, provided
for in the Central Act could be inposed by the sales tax
authorities of the State by enploying the nachinery for
collection of _tax under the general sales tax law of the
State 'and that no penalty which is not provided for by the
Central = ‘Act could be inposed by the State authorities. In
this connection, the appellant placed great reliance upon
the decision of a Division Bench of the Calcutta Hi gh Court
in Mohan Lal Chokhany v. The Conmercial Tax O ficer(1l). The
guestion there was whether penalty can be inposed for
failure to submt the return by a dealer under the Centra
Act though only the general sales tax law of the State
provided for it.  The Court cane to the conclusion that no
penalty can be inposed. For doing so, the Court said
firstly, that by 'S. 9(2) of the Central Act, the whole
machi nery provided in the general sales tax law of the State
has not been incorporated in the Central Act; secondly, that
the authorities for the tine being enmpowered to assess, re-
assess, collect and enforce paynent of any tax wunder the
general sales tax |law of the appropriate State are only so
enpower ed "on behal f of the Government of |ndia" suggesting
thereby that the Governnment of India is to be the principa
and the State only the agent and that the agent can have no
greater power than the principal hinself, so that if the
princi pal has no power to inpose penalty for non-subm ssion
or del ayed subm ssion of, returns, the State, "on behalf of
the Governnent of India", cannot inpose such penalty,
thirdly, that s. 9(2) speaks only of penalty payable under
,this Act" (Central Act) and not of any penalty payable
under State law;, fourthly, that the power of state
authorities is qualified by the words "as; if the tax or
penal ty payabl e by such a deal er under this Act is a tax or
penalty payable wunder the general sales tax law of the
State", that this is the deem ng provision and can deem no
nore than what it says, nanely, that the "penalty payable
under this (Central) Act", and not any other penalty, wll
be deened 'as if’' payabl e under the general sales tax |aw of
the State; and, fifthly, that the expressions in s. 9(2) of
the Central Act "for this purpose they may exercise all or
any of the powers they have under the general sales tax law
of the State" are linmting words, viz., for the enforcenent
of tax and the penalties specified in the Central Act.

We do not understand how t he anal ogy of principal and agent
has any relevance in this context. If the power of
enf orcenent of paynent

(1) 28 S.T.C. 367.
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of tax payable wunder the Central Act conferred on the
authorities of the State would include the power to inpose
penalties provided in the general sales tax law of the
State, there is an end of the matter. The whole fallacy in
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the reasoning of the High Court is the assunption that only
the penalties provided in the Central Act can be inposed by
the authorities by using the nachinery of the sales tax |aw
of the State as they alone are specifically nmentioned in S
9 (2) and in ignoring what are the powers actually conferred

by the words "enforce paynment of tax.... as if the tax
payable by such a dealer under this Act is a tax......
payabl e under the general Sales tax |law of the State", in

t he sub-section.

The margi nal note of s. 10 of the Central Act is 'penalties’
and the section enunmerates six grounds for inposing penalty
from (a) to (f) : (a) failure of a dealer to get hinself
registered as required by s. 7; (b) a registered dealer
fal sely representi ng when purchasi ng any cl ass of goods that
the goods of such class are covered by his certificate |, of
registration; (c) not being a registered dealer, falsely
representing when purchasing goods in the course of inter-
state trade or commerce that he is a dealer, (d) after
purchasing any goods for any of the purposes specified in
clause (‘b) of sub-section(3) of s. 8, failing without
reasonable excuse to nake use of the goods for any such
purpose; (e) having in his possession any form prescribed
for the purpose of sub-section (4) of s. 8 which has not
been obtained by himin accordance with the provisions of
the Act or any rul es made thereunder; and (f) collecting any
amount by way of tax in contravention  of - the provisions
contained in s. 9A. Wen a person conmes within any of these
si X grounds he shall 'be puni shable wi th sinple  inprisonment
which may extend to six months or with fine ,orr with both
and when the offence is a continuing offence, with a daily
fine which may extend to Rs., 50 per day during which the
of fence conti nued.

Sub-section (1) of s. 10A provides that  if any ' person
pur chasi ng goods is guilty of an offence under clause (b) or
clause (c) or clause (d) of s. 10, the authority who granted
to himor, who is conpetent to grant to hima certificate of
regi stration under the Act may, after giving' him a
reasonabl e opportunity of being heard, by order in’ writing,
i mpose upon himby way of penalty a sum not exceeding one-
and-a-half tinmes the tax which woul d have been | evied under
sub-section (2) of s. 8 in respect of the sale to himof the
goods if the sale had been a sale falling within that -sub-
section. Sub-section (2) says that penalty inposed upon any
deal er under sub-section (1) shall be collected by the
CGovernment of India in the manner provided  in -sub-section
(2) of s. 9.

It is clear froms. 9(2) that the penalties which can be
i mposed by the State authorities by virtue of  the express
provision in it are the penalties provided in section 10
read with s. 10A. The fact that s.9(2) expressly authorizes
the sales tax authorities of the State to
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i mpose the penalties payable by a dealer under the Centra

Act by enpl oying the machinery of the general sales tax |aw
of the State does not nean that they have no power to
enforce paynent of tax payable under the Central Act by
i mposi ng penalty as provided in the general sales tax |aw of
the State. As we said, by virtue of s. 9(2), the nmachinery
provided in the general sales tax |law of the appropriate
State for assessment, reassessment, col l ection and
enforcenent of paynment of tax payable under the Central Act
has been adopted and that nachi nery necessarily includes the
neans and facilities provided in that law for the effective
exercise of the power to assess, re-assess, collect and
enforce paynent of tax; and, therefore, the absence of an
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express provision, in the Central Act for inposition of
penalty for nonpaynent of tax within the prescribed tine
woul d not indicate that for enforcing paynment of tax payable
under the Central Act, the authorities of the State have no
power to inmpose the penalty. Wen s. 9(2) says that
assessment, re-assessnent, collection and enforcement of
paynment of tax due under the Central Act should be nade by
the authorities of the State as if the tax payable under
that Act is tax payabl e under the general sales tax |aw of
the State and for that purpose "they nay exercise all or any
of the powers they have under the sales tax law of the
State", there can be no manner of doubt that if, for
enforcing paynment of tax due under the sales tax |aw of the
State, they have power to inmpose penalty, they have the sane
power of inmposing penalty for enforcing paynent of tax
payabl e under the Central Act.. The express provisionin s.
9(2) enabling the inposition of-penalties payable under the
Central Act by the sales tax authorities ,of the State does
not in any way derogate fromthe grant of power to those
authoriti'es 'to enforce the paynent of tax payabl e under the
Central Act as if the tax was payable wunder the genera
sales tax law of the State and to enforce paynent of it
under the machinery of the general sales tax law of the
St ate. The reason why the sales tax authorities of the
State were given specific power under s. 9(2) to enforce the
penal ti es payabl e by 'a deal er under the Central Act is that
those penalties were trot and perhaps coul d not have been
provided for in ‘the sales tax law of the State. The
penalties provided for ins. 10 read with s.. 10A of the
Central Act are not for the purpose of or in-connection with
assessnent, re-assessnent, collection and enforcenment of
paynment of tax payable by a deal er under the Central Act and
could not have been inposed by the sales tax authorities of
the State in nmaking assessnent, re-assessment, collection or
in enforcing paynment of the tax payable under the Centra
Act. Therefore, express power had to be conferred upon the
sales tax authorities of the State to enforce the penalties
payabl e by a dealer under the Central Act. This ‘does not
nean that these authorities have no power to inpose the
penalties provided in the general sales tax law of the State
and which are necessary to make power of assessment, re-
assessment, collection or enforcenent of —payment of tax
ef fective. How coul d these penalties have been separately
provided for in the Central Act when it is seen that the
sales tax authorities of the State were ~given power to
assess, reassess, collect and enforce paynent of, tax
payabl e under the Central Act as if that tax were tax
payabl e under the general sales tax |aw of the State and to
exercise all or any
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of the powers they have under the sales tax |aw of ‘the State
for that purpose ? Parliament must be presumed to know when
it adopted the machinery of the general sales tax |law of the
State for assessment, re-assessnent, col l ection and
enforcenent of tax payable under the Central Act, the
exi stence of the provisions for inposition of penalty in
connection with and for the purpose of assessment,
reassessnent, collection and enforcement of paynent of tax
in the sale tax law of the State. Therefore, there was no
necessity to provide separately for penalties in connection
therewith in the Central Act or give express power to sales
tax authorities of the State for inposition of penalties in
connection therewth. If, in the process of or for the
pur pose of assessment, reassessnent, col l ection and
enforcenent of payment of tax payable under the sales tax
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law of the State, a penalty can be inposed, we do not
understand why it cannot be inposed in the process of or for

t he purpose of naking the assessnent, re-assessment,
collection or enforcenment of paynent of tax payable under
the Central Act. 1Is it possible to imagi ne any reason for

Parliament to withhold fromthe sales tax authorities of the
State an effective neans for enforcing the paynent of tax
payabl e under the sales tax law of the State and which is
specifically provided for in that law for collection of tax
payabl e under the Central Act ? W think not. As we said,
in the nature and the schene of the Central Act, it was not
necessary to provide for inposition of penalty or for the
ot her methods of enforcing the paynment of tax payable under
the Central Act since Parlianent has adopted the machinery
provided in the general sales tax law of the State as
respects enforcement of the tax payable under the Centra
Act .

The decisions in B. H- Shah & Co. v. The State of Mdras(1),
The State of Mdras v. M Angappa Chettiar & SonS (2),
Gul das " Narasappa Thimmiah Gl MIls v. Comercial Tax
Oficer, ~Raichur(3) and Hardatroy Jute MIls Pvt. Ltd. .
Superi ntendent of Commercial Taxes, Purnea(4) relied on by
the appellants do not require any el aborate consideration as
they do not advance any reasons other than those already
referred to in thi's judgnment. The reasoning of the WMadras
H gh Court in B. H/ Shah & Co.'s case to the effect that
Parliament coul d not have adopted by s. 9(3) of the Centra
Act (substantially corresponding to present s. 9(2) of the
Central Act) a provision of the general sales tax |aw of the
State which was not in existence at the tine of the
enactment of s. 9(3) has no rel evance here:

The appel l ant did not contend that the provision in question
for inposition of penalty in the general sales tax |aw of
the State was not in existence at the relevant tine and
therefore they could not in any event have been adopted by
S. 9(2) W do not therefore think it necessary or proper to
consi der the question whether Parliament can by |egislation
adopt a State law and the future anmendnents thereto.

It was argued that the expression 'penalties’ occurring in
the latter part of s. 9(2) nmust refer to the penalties
mentioned in the former part

(1) 20 S.T.C. 146. (2) 22 S.T.C. 226.
(3) 25 S.T.C. 489. (4) 30 S.T.C. 151.
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of the sub-section, nanely, penalties payable by a dealer
under the Central Act. W see no reason why the expression

"penalties’ in the latter part of the sub-section should
refer to the penalties payable by a deal er under the Centra
Act at all. The expression 'penalties’ in the latter / part

of the sub-section can only refer to penalties inposable
under the general sales tax |law of the State in connection
with assessnent, reassessnent, collection and enforcenent of
paynment of tax. The latter part of the sub-section only
enunerates sonme of the powers exercisable by the sales tax
authorities of the State to assess, reassess, collect -and
enforce paynent of tax payable under the Central Act. The
| anguage of the sub-section beginning with "and for this
purpose they nay exercise all or any of the powers they have
under the general sales tax’ law of the State; and the
provisions of such law, including provisions relating to
returns, provi si onal assessnment, advance paynment of
tax........ appeal s, revi ews, revi sions, ref erences,
refunds, penalties, " makes it clear that the word
"penalties’ occurring therein can refer only to penalties
provided in the general sales tax |law of the State. In
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other words, the express nmention of the power to inpose
"penalties’ anong the enunerated powers beginning with the
"Words "and the provisions of such law including the
provisions relating to penalties" would put it beyond doubt

that the word ’'penalties’ in the latter part of the
subsection can only refer to penalties inposable under the
gener al sales tax law of the State in relation to
assessnment, .reassessnent, collection and enforcement of

paynment of tax payabl e t hereunder
We hold that the Sales Tax O ficer was enmpowered to inpose
penalty provided in s. 16(4) of the Bonbay Sales Tax Act for
non- paynment of the tax payable under the Central Act wthin
the prescribed tine. W would dismss Cvil Appeal No. 2089
of 1969 and allow Civil Appeal No. 2118 (NT) of 1970 without
any order as to costs.
BEG J.-Civil Appeal No. 2089 of 1969 arises out of an
assessment order relating to the period of assessment from
1-4-1959 ‘to 30-12-1959. The order purports to have been
made under the Central Sales Tax Act of 1956 (hereinafter
referred to as the 'Central Act’) and the assessnent year
given there is1962-63. The total sales tax was assessed at
Rs. 44,181.92. |In addition, a penalty of Rs. 8347.32 was
| evied for delay in paynent: The order passed on the appea
to the Assistant Comm ssioner of Sales Tax shows that the
only point pressed in the appeal related to the penalty
| evied under Section 16(4) of the Bonmbay Sales Tax Act of
1953, (hereinafter referred to as 'the Bonbay Act of 1953').
As the appeal was rejected, a revision application was filed
before the Sal es Tax Tribunal, Bonbay, which al so upheld the
penalty inposed under Section 16(4) of the Bombay Act of
1953. This provision laid down:
" 16(4) If the tax is not paid by any dealer
within the prescribed tine the dealer shal
pay, by way of, penalty in addition to the
amount of tax, ‘a sumequal to (i) one  percent
of the ampbunt of tax for each nonth for the
first three
776
nonths after the expiry of the  prescribed
time, and (ii) two and one-half per cent for
each nmonth subsequent to the first three
nont hs as aforesai d during which he continues
to nmmke default in the paynment of the tax.
Provi ded that, where the tax has not been paid
by any dealer within the prescribed tine but
t he dealer has filed an ‘appeal or an
application for revision in respect of such
tax, the authority hearing the appeal or. the
application for revision may direct that ' the
penalty in respect of any period shall be paid
at such rate as it may think fit, “the rate
bei ng not |ess than one per cent and not. nore
than two and one half per cent of the ' anount
of tax for each nmonth".
The H gh Court had, upon a reference to it, decided in
favour of the Department the question framed as follows :
"Whether having regard to the facts and
circunstances of the present case which is
under the Central Sales Tax Act, 1956, the
Tribunal was justified in law in holding that
penalty coul d be |evied under Section 16(4) of
the Bonbay Sal es Tax Act, 1953 ?"
In the appeal now before us by special leave it has been
contended for the assessee that the penalty was |Ievied
without jurisdiction as it was not warranted by t he
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provi sions of Section 9(2) of the Central Act, 1956.
Cvil Appeal No. 2118 of 1970 arises out of an assessnent
order relating to the assessnent year 1964-65 under the
Central Act for a sumof Rs. 14,332.80 np. and a penalty of
Rs, 10,104.36 ps. levied for default in the paynent of
penal ty inmposed under Section 13 of the Mysore Sal es Tax Act
of 1957, (hereinafter referred to as ’'the Msore Act’),
whi ch was assunmed to be applicable by reason of Section 9(3)
of the Central Act. The ’'relevant provision of the Msore
Act | ays down:
"Paynent and recovery of tax
(1) The tax under this Act, shall be paid in
such manner and in such instalnments, if any
and within such time, as nmay be prescri bed.
(2) If default is nade in naking payment in
accordance wi'th subsection (1)
(i) the whole of the ampbunt outstanding on the
date of default shall becone i mediately due
and shall be a charge on the properties of the
person or persons |iable to pay the tax under
this Act; and
(ii) the person or persons liable to pay the
tax under this Act shall pay a penalty equa
to-
(a) /'one” per <cent of the amount of t ax
remai ni'ng unpai d for each nonth for the first
three nonths, after the expiry of the tine
prescribed under sub-section (1) and
777
(b) two and one-half per cent of such amount
for each nmonth subsequent to the first three
nmont hs as af oresai d.
(3) Any tax assessed, or any other anpunt due
under this Act from a dealer, may ' wthout
prejudi ce to any other node of collection, be
recover ed-
(a) as if it were(an arrear of |and revenue,
or

(b) on application to any Magi strate, by such

Magi strate as if it were, a fine inposed by

hi m ."
In this case, the Commercial Tax Oficer, —Raichur, filed
application under Section 13(3)(b), of the Mysore Act before
the Munsif Magistrate of Raichur for recovery of the sumdue
as penalty as if it was a fine inposed by the Court. The
Munsif Magistrate having issued a distress warrant for
recovery of this sum the assessee applied to the H gh Court
under Section 13(4) of the Mysore Act which reads as
fol | ows:

"The Hi gh Court may either suo notu or an

application by the Conm ssi oner or any person

aggrieved by the order revise any order mnade

by a Magi strate under cl ause (b)

b-section

(3)".
Thereafter, the assessee filed a Wit Petition which was
heard together with the Sales Tax Revision petition. The
H gh Court had all owed the assessee’s claimthat the |evy of
penal ty was ultra-vires. The State of Mysor e had,
therefore, cone up in appeal by special leave to this Court.
| have had t he advantage of going the rough the judgnents of
the learned Chief Justice and ny | earned brother Mathew
Even if | was of the opinion that two views on an
interpretation of Section 9(2) of the Central Act are
equally well entertainable, as one could be on a nmere

of su
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reading of Section 9(2) of the Central Act only, | would,
with great respect, prefer the view adopted by the |[earned
Chief Justice on the principle that the assessee nust get
the benefit of such uncertainty. |It, however, seens to ne,
on a careful consideration of the two possible views, that
reasons for accepting the contentions on behalf of the
assessee are quite conpelling and decisive, 1, therefore,
proceed to state these shortly.

So far as the case from Bonbay is concerned, | find that
Section ’'76(a) of the Bonbay Sales Tax Act of 1959
(hereinafter referred to as 'the Bombay Act of 1959),
repeals the Bonbay Act of 1953. Section 16 of the Bonbay
Act of 1959 refers to an entirely different subject matter.
Provisions relating to penalties are contained in Section 36
to Section 38 of the Bonbay Act of 1959, which have been
amended fromtine to tine. ~I'n any case, there was no provi-
sion, at the time when the assessment order was made, for
i mposi tion of any penalty under Section 16(4) of the Bonbay
Act of 1953, whichthe Sales Tax authorities and the High
Court sought to utilize to justify the penalty inposed.
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Rel ying wupon the principles indicated by this Court in Re
Del hi Laws Act (1912) etc.,(1) | think one could say that in
1956 the Parlianment could not have applied its mnd to
provi sions which caneinto existence afterwards. It could
not, therefore, have incorporated them by reference as parts
of a procedure applicable to assessnents which took place
after 1959 when the Bonbay Act of 1953 was repealed. At the
time of the passing of the Central Act, the relevant statute
in existence in Bonbay was the Bonbay Act of 1953. But ,
Section 16(4) of the Bonbay Act of 1953 under ~which the
Sales Tax authorities purported to act, did not exist on
the, statute book at the tine of assessnment. Unless we
assune that Section 9(2) of the Central Act, by a necessary
implication, authorises the State Legislatures to go on
i mposing such penalties for such breaches of duty as it
pl eases them to lay down on/( behalf of Parl i ament,
subsequently enacted provisions of State enactnents  would
not be avail abl e.

| also find fromthe Mysore Act of 1957, that Section 13 of
the Act was entirely recast in 1958. It would, I think _be
carrying the theory of referential |egislation too far to
assune that Section 9(2) of the Central Act 1956 purported
to authorise the State Legislatures to inpose liabilities in
the nature of additional tax or penalties leaving their
rates and conditions for their inmposition also to be deter-
mned by the State Legislatures as and when the State
Legi slatures decided to inpose or anend them It is,
evident that these differ fromState to State, and, in the
sane State, at different tines. A conferment of ~such an
uncontrol | ed power upon the State Legislatures could, if it
was really intended, be said to travel beyond the province
of perm ssible delegated | egislation on the principles  laid
down long ago by this Court in Re-Del hi Laws’ case (supra)
as no guide lines are given in Section 9(2) about the
nature, conditions, or extent of penalties |eviable. | f
such a power was really conferred would it not anpbunt to an
abdi cation of an essential |egislative function with respect
to a matter found as item 92A of the Union List | of the
Seventh Schedul e so that, according to article 246(1) of our
Constitution, Parlianent has exclusive power to | egislate on
a topic covered by it ? As this question was not argued
before us | would only say that the correct cannon of
construction to apply in such a case is that we should so
interpret Section 9(2) of the Central Act, if possible, that
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no part of it may conceivably be invalid for excessive
del egati on. The wel |l known nmaxi m applicable in such cases

is : ut res magi s val eat quam pereat.

It is evident from Section 16(4) of the Bombay Act of 1953
that there is a particular percentage of the anpbunt of tax
levied which is prescribed as penalty to be paid as an
"addition to the anpbunt of tax for every nmonth after the
expiry of the prescribed period of default". In other
words, it is aliability in the nature of an additional or
penal tax. Section 13(3)(b) of the Mysore Act al so nakes it
clear that, on an application made to the Magistrate, such
as the tone made in the case which has cone up before us
from Msore, the penalty nay be equated with a fine.
Section 63 of the Bonbay Act

(1) [1951] S.C.R 747.
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of 1959 speaks of certain "Ofences and penalties". I|ndeed,
Chapter~ 8 of that Act is itself headed as "Ofences and
Penal ties".

On a consideration of the provisions nentioned above, it
seens to ne to be clear that whatever nay be the objects of
I evyi ng a’ penalty, its inposition gives rise to a
substantive liability which can be viewed either as an

additional tax or as a fine for the infringenment of the |aw
The machinery or procedure for its realization comes into

operation after its inmposition. 1In any case, it 1is an
i mposition of a pecuniary liability which is conparable to a
puni shment for the conmmission of an offence. It is a well

settled cannon of construction of statutes that. neither a
pecuniary liability can be inposed nor an offence created by

nmere inplication. It may be debatable whether a particul ar
pr ocedur al provision creates a substantive right or
liability. But, | do not think that the inposition of a
pecuniary liability, which takes the formof a penalty or

fine for a breach of a |egal obligation, can be relegated to
the region of nmere procedure and machinery for the

realization of tax. It is nmorethan that. Such liabilities
nmust be created by clear, unanmbiguous, and express enact-
ment . The | anguage used should leave no serious  doubts

about its effect so that the persons who are to be subjected
to such a liability for the infringenent of |aw are not |eft
in a state of wuncertainty as to what their duties or
liabilities are. This is an essential requirenent of ‘a good
government of Jlaws. It is inplied in the constitutiona
mandate found in Section 265 of our Constitution : "No tax
shall be levied or collected except by authority | of |aw'

It was argued on behalf of the State that Section 9(2) of
the Central Act contains an express reference to provisions
rel ating to, interalia, "refunds, rebates, penal ti es,
conpoundi ng of offences". Relying upon these words in the
last part of Section 9(2) of the Act, it was wurged that
there is no manner of doubt that the penalties Ileviable
under the State law can be utilised for the purpose of
enforcing the tax liabilities under the Central Act.

Section 9 of the Central Act itself has undergone severa

anendnments. In 1956 it stood as follows :
"9(1) The tax payable by any deal er under this
Act shall be levied and collected in the

appropriate State by the Government of India
in the manner provided in sub-section (2).

(2) The authorities for the tine bei ng
enmpowered to assess, collect and enforce
paynment of any tax under the general sales tax
| aw of the appropriate State shall, on behalf
of the Government of India and subject to any
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rul es made under this Act, assess, collect and
enforce paynent of any tax payable by a deal er
under this Act in the same nmanner as the tax
on the sale or purchase of goods under the
gener al sales tax law of the State is
assessed, paid and collected; and for this
purpose they may exercise all or any of the
powers they have under the general sales tax
| aw of the

St at e; and the provisions of such I aw,
including provisions relating to returns,
appeal s, revi ews, revi sions, ref erences,

penalties and compoundi ng of offences, shal
apply accordingly.

(3) The proceeds (reduced by the cost of
collection) in any financial year of any tax
| evied and collected under this Act in any
State on behal f of the Governnent of India
shall, except in so far as those proceeds
represent proceeds attributable to Uni on
territories, be assigned to that State and
shall be retained by it; and the proceeds
attributable to Union territories shall form
part 'of the. Consolidated Fund of India".

It was anmended by Act 31 of 1958, and Act 29 of 1969, and

Act 61 of

1972. We are only concerned ‘here wth the

amendnment by Act 31 of 1958 because this Act introduced the

provi si ons

which were in operation at the time when the

assessment orders under consi deration were nmde.

Section 6 of the Central Sales Tax Second Anendment Act 31
, of 1958 changed Section 9(2) and (3) and introduced sub-s.
(4). These provisions read as follows :

"(2) The penalty inposed upon any deal er. under
section 10-A shall be collected by t he
Government of India in the manner provided in
sub-section (3)

(a) in the case of an offence falling / under
clause (b) or 'clause (d) of section 10, in
the State in which the person purchasing the
goods obtained the formprescribed for the
pur poses of clause (a) of sub-section (4) of
section 8 in connection with the purchase of
such goods;

(b) in the case of an offence falling under
clause (c) of section 10, in the State in
whi ch the person purchasing the goods should
have registered hinself if the offence bad not
been comm tted.

(3) The authorities for the tine bei ng
enpowered to assess, collect and enforce
paynment of any tax under the general sales-tax
| aw of the appropriate State shall, on ' behalf
of the Government of India and subject to —any
rul es made under this Act, assess, collect and
enforce paynent of any tax, including any
penal ty, payable by a dealer under this Act in
the sanme manner as the tax on the sale or
purchase of goods under the general sales tax
law of the State is assessed paid and
collected; and for this purpose they nmay exer-
cise all or any of the powers they have under
the general sales-tax law of the State; and
t he provi si ons of each I aw, i ncl udi ng
provi si ons relating to returns, appeal s,
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Provided that if in any State or part thereof
there is no general sales-tax law in force,
the Central Governnent nay, by rules nmade in
this behal f, nmake necessary provision for al
or any of the matters specified in this
subsection and such rules nay provide that a
breach of any rule shall be punishable with
fine which my extend to five hundred rupees;
and where the offence is a continuing offence,
with a daily fine which may extend to fifty
rupees for every day during which the offence
conti nues.
(4) The proceeds in any financial year of any
t ax i ncl udi ng any penalty, | evi ed and
collected wunder this Act in any State (other
than a Union - territory) on behalf of the
Government of India shall be assigned to that
State and shall be retained by it; and the
proceeds attributable to Union territories
shall ~ formpart of the Consolidated Fund of
I ndi a".

It wll be seen that Section 9(1) of the Central Act 1956

provided only for "the manner" of |levy Sec.  9(2). Agai n

the new Sec. 9(2), enpowered the Governnent of India

mentioned in Sec. 10A of this Act "in 9(3). It is clear

that Section 10, relating to the penalties provided by the
Central Act, was neant for penalties by way of -inprisonnent
and fine. Section 10A provided only for levy of " certain
penal ties at the rate specified there in li eu of
prosecutions under Sec. 10. This is ~the only kind of
penal ty which was enforceabl e by the procedure laid dowmn in
Section 9(3) of the Act as it stood after the 1958 anend-
ment. Section 9(2), after the Act 31 of 1958, also nakes it
clear that Section 9(3), which corresponded to the earlier
Section 9(2) of he 1956 Act only lays down "the manner" of
this" collection " of he penalty. In other words, Sec. 9(2)
of the Act, as it stood after 1958, did not provide for _an
i mposition of a penalty as a substantive pecuniary liability
or tax. It only authorised collection of penalty in the
manner |aid down in Section 19(3) of the Central Act as it
stood after 1958. The inposition of a penalty was regul ated
exclusively by Sec. 10A of the Central Act and not ~ by any
provision of the State Act.

It has to be renenbered that Section 9(2) of the 1956 . Act,
whi ch corresponds to Section 9(3) after 1958, begins with

" subject to the other provisions of this Act and the /rules
made  thereunder, the authorities for the time bei ng
enpowered to assess, re-assess, collect and enforce paynent
of any tax wunder the general sales tax law of t he
appropriate State shall. . . ." In other words, the powers
of the State Sales Tax Oficers are specifically limted by
the provisions of the Central Act. They cannot go beyond
these provisions. The next part of Section 9(2) of the

1956 Act further enphasises this aspect by naking it clear
that these powers are exercisable only "for his purpose"

In other words, they are not authorised to collect lues for
purposes extraneous to the Central Act. W nmay then go to
the last part of Section 9(2) of the 1956 Act, which is
strongly .
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relied wupon on behalf of the States concerned to urge that
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the State provisions relating not merely to collection of
"taxes but inposition of penalties are incorporated by
reference into the provisions of the Central Act. In this
debatable area, | think the true neaning can only be found
by considering the provisions as a whole. The context of
the whole sales tax law of the State as well as that of the
| aw contained in the Central Act must be taken into account.
After considering the provisions of the Central Act as well
as the State Acts relating to penalties, one is irresistably
driven to the conclusion that provisions relating to
penalties are special and specific provisions in each Act.
They are not part of "the general sales tax |aw' of either
the State or of Union.  If the provisions relating to
penalties, such as those found in the Central Act and the
State Acts, are really special provisions which can be
i nvoked in the special ,circunstances given in each statute,
we nust interpret the reference to penalties in t he
concluding portion of Section 9(2), preceding the proviso,
to relate only to the special provisions relating to
penal ties ,Provided for specifically in the Central Act.
|  think that the maxi mof interpretation to apply here is
"Expressio Unius exclusio alterius". This is explained as
follows in Maxwell on the Interpretation of Statutes (12th
Edn. p, 293);

"By the rule usually known in the formof this

Latin Maxim nention of one or nore things of

a particular class may be regarded as silently

excluding all other menbers of the class;

expressum facit cessare tacitunt
No doubt this maxi m has been described as "a useful servant
but a dangerous master". | can, however, think of no kind
of case nore apt for its application than the one before us.
As the Privy Council said long ago, with regard to a statute
purporting to inpose a charge in Oiental Bank Corporation
v. Wight, (1) that in such a case, therule to be applied is
"that the intention to inmpose a charge upon the subject,
nmust be shown by cl ear and unanbi guous | anguage". If the
| anguage | eaves room for conming to the conclusion that' only
penalties specified in the Central Act are enforceable by
the machinery for enforcenent of Iiability under the genera
Sales Tax law of a State, | think that the legislative
intent could safely be presuned to be to confine penalties
nmentioned in the concluding part of Section 9(2) to only
those nentioned specifically in the Central Act.
For the reasons given above, | respectfully concur with the
opi nion expressed and the orders proposed by May Lord the
Chi ef Justi ce.

C. A. 2089 of 1969 all owed.
C. A 2118 of 1970 dism ssed

P.B.R
(1) (1880) 5 App. Cas. 842 at 856.
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