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HANSARI A B. L. (J)
KULDI P SI NGH (J)

ACT:

HEADNOTE:

JUDGVENT:
JUDGMENT
HANSARI A. J.

These review petitions were entertained on a grievance
being nmade that while deciding the appeals in  question
reliance had been placed on sonme docunents which had been
annexed along with the witten submission filed after the
j udgrment was reserved, as permtted by the Court, because of
which the review petitioners did not get opportunity to have
their say on the applicability and relevance of the
docunent s.

2. During the hearing of the review petitions it was not
di sputed by either Shri Salve or Shri Tripathi-—appearing for
some of the review petitioners that the O fice Menorandum of
1.8. 1975 had been mnmade applicable by the Mnistry of
Defence vide their letter dated 28.10.1975 to the  Armed
Forces pensioners also, as nentioned in para 6 of the
judgment since reported in 1995 (2) SCC 32. Wat was rat her
contended by Tripathi was that the denial of the Dearness
Relief to the service personnel re-enployed to posts under
Central or State Governnment, wthout there being a simlar
provi si on for t hose re- enpl oyed in public sect or
undert aki ngs or nationalized banks, is discrimnatory. W
are not inpressed with this contention as it is known that
Governnment enpl oyees forma distinct class and their service
conditions can be different fromthose who are enployed in
public sector undertakings or nationalized banks.

3. To the aforesaid submission of Shri Tripathi, Shr

Salve’'s booster was that the Mnistry of Defence's letter
dated 28.10.1975 would become non-applicable in view of
Mnistry of Defences OM No.2(1)/83/D(Civ-1) dated 8.2.1983
by which while fixing the pay of exserviceman on re-
enpl oyment pension drown by themwas required to be ignored
either fully or upto a specified limt. Relying on this OV
the submission nade was that pension has been treated
differently from pay, and so, the Dearness Relief paid on
pensi on should be treated different fromthe Dearness Relief
avail able after reenployment. According to the |earned
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counsel both the reliefs can co-exist. W are not persuaded
to accept this subm ssion because the subject matter of 1983
OMis entirely different and cannot affect the rationale of
deni al of Dearness Relief on pension on re-enploynment as
mentioned in the judgment rendered in the appeals the same
being that the Dearness Relief paid after reenpl oynent takes
care of the erosion in the value of the noney because of
rise in prices, which lies at the back of grant of Dearness
Relief. Payment of Dearness Relief in such a situation on
pensi on woul d amount to giving Dearness Relief tw ce, which
is not visualized.

4. The further subm ssion of both Shri Salve and Shr

Tripathi was that the service conditions of armed personne

being not attractive as would be apparent from nany posts in
the arny |lying presently vacant, which is not in the |arger
national interest, a case for treating the ex-servicenen
differently from the re-enployed civilian does exist. There
appears'to be sone force in this contention, but this being
a matter ~of policy has to be appropriately decided by the
Governnment. W do think that the Governnent would do so
keeping in view the present scenario and nati ona

per specti ve.

5. A submi ssion was also nmade by Shri Tripathi that
despite sonme re-enployed service personnel having retired on
superannuation by /'now, steps are being taken to realise
Dearness Relief on pension which had ‘been paid to them at
one stage. This is <causing hardship to these persons,
according to the learned counsel. W do find force in this
subm ssion and would require the appropriate authorities to
consider that the realisation of the aforesaid anbunt may
not be insisted.

6. What is left is to deal wth the submssion of Shr

Bi sht advanced in Review Petition No.1039 of 1995. According
to the |learned counsel, the aforesaid letter of Mnistry of
Def ence dated 28.10.1975 by which the Ofice Menorandum of
1.8.1975 was nmade applicable to Armed Forced pensioners has
no application to the personnel (of naval, nilitary and air
forces. To show the rationality of this subm ssion, we were
referred to Entry 2 of List | of the Seventh Schedule 'to the
Constitution reading "Naval, mnmilitary and air forces; any
other armed forces of the Union". The word "other" in the
second part of the entry itself denplishes the contention
advanced, as this clearly shows that naval, mlitary and air
forces have been accepted as arned forces. Further, if these

forces would not be arnmed forces, it is difficult to
visualize which forces would be so. Thus, there is no
substance at all in this submssion of Shri Bisht. His

anot her contention was that instead of issuing aforesaid
executive orders if the intention was to deny Dearness Chi ef
to the ex-servicenen on re-enploynent, appreciate amendnent
coul d have been nmade to the Ex servicenen (Re-enmployment in
Central Givil Services and Posts) Rules, 1979. The
subm ssi on has al so no force inasmuch as it is settled | aw
that service conditions can be altered by issuing executive
instructions where the field is not occupied by statutory
rules. The non amendrment of the Rules hes, therefore, no
sequi tur.

7. No ot her submission having been nmade, or indeed being
available, the review petitions are disnmssed. W would,
however, desire the Union of India to apply mnd to the
guesti on whet her ex-servicenen could be treated differently
fromothers in so far as the matter at hand is concerned, in
view of their service conditions said to be not attractive.
W  would al so desire the Centr al Gover nnent to
sympat hetically consider the question of non-realisation of
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amount al ready di sbursed to re-enpl oyed ex-servicenen on the
af oresai d account.
Union of India & Ors. etc.etc.
V.
V. P. Ayyappan & O's.
JUDGMENT

HANSARI A. J.
Leave granted. Heard | earned counsel for the parties.
2. In view of the judgnment of this Court in union of India

& Os. V. G Vasudenvan Pillay & Ors., 1995 (2) SSC 32,
these appeals are allowed by setting aside the inpugned
judgrment, inasmuch as the review petitions concerning those
cases have been dism ssed today by a separate judgnent. The
observations nmade in the judgnent relating to non-realistion
of the anount already disbursed shall apply to these cases
as wel | .




