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ACT:

I ndi an Penal Code, 1860 (Act XLV of 1860), s. 120-B-Crim nal
conspi racy- Case where the only persons alleged to have been
guilty of the offence of conspiracy were the persons placed
on trial and only one person was concerned with the «crine
after the acquittal of the rest of the accused and the case
where on the findings apart fromthe persons placed on the
trial there was the approver who inplicated hinmself and a
nunber of other prosecution wtnesses as having been privy
to the conspiracy-Distinction between-Crimnal Procedure
Code, 1898 (Act V of 1898), ss. 225 and 537-Onission to
mention the name of approver in t he char ge- Wet her
occasioned failure of justice-Repugnancy on the face of
record in convicting only one person for conspiracy-English
and | ndian Law Difference between.

HEADNOTE:

The appellant and four others were placed on their -trial
before the Assistant Sessions Judge of Sanbal pur for
of fences under ss. 120-B, 409, 477-A and 109, |.P.C. with
having conmitted the offences of- crimnal conspi racy,
crimnal breach of trust in respect of Governnent property
and falsification of accounts with a viewto defraud the
CGovernment. The appellant was the District Food. Production
O ficer and the other four accused persons were agricultura
sub-overseers under the appellant and another /agricultura
sub-overseer nanely P. was exanined at the trial as an
approver. The Assistant Sessions Judge convicted the
appel l ant under all the three charges but acquitted the four
sub-overseers giving themthe benefit of doubt.

The High Court in appeal allowed the appeal of the appellant
in respect of charges under ss. 409 and 477-A, |.P.C. but
uphel d his conviction and sentence in respect of the charge
of conspiracy under s. 120-B, |.P.C. observing that in
respect of that charge the evidence given by the approver
got corroboration from other independent evidence. On
appeal by special leave to the Suprene Court the nmain
guestion for consideration was whether the ruling of the
Supreme Court in the case of Topan Das v. The State of
Bonbay ([1955] 2 S.C.R 881), governed the present case in
view of the fact that the appellant was the only person out
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of the accused persons on trial who had been convicted of
the of fence of conspiracy under s. 120-B, |.P.C.

Held (i) that the case of Topan Das v. State of Bonbay was,
clearly distinguishable fromthe present case as in that
case the only persons alleged to have been guilty of the
of fence of conspiracy 'Wre the persons placed on trial
There was no al |l egati on nor any
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evidence forthcomng that any other persons though not
placed on trial, were concerned with the crine. On the

findings in that case, only one person, after the acquitta
of the rest of the accused, was concerned with the crinme and
stood convicted of the charge of conspiracy. As a person
cannot be convicted of conspiring with hinself to commit an
of fence, the Supreme Court gave effect to the. contention
that on the findings and on the evidence, as also on the
charge in that case, the conviction could not be sustained.
But in the instant case on the findings of the courts bel ow,
apart fromthe persons placed on the trial, there was the
approver who inplicated hinself equally wth the other
accused persons and a number of other prosecution wtnesses
as having been privy to the conspiracy. And therefore the
present case was not-on all fours with the case of Topan Das
v. State of Bonbay.

(ii) The provisions of s. 225,  Cr. P.C. were clearly
applicable to the facts and circunstances of the present

case. It had not been shown howthe onission to mention the
name of the approver in the charge under s. 120-B, |.P.C
had msled the appellant or had occasioned a failure of
justice.

(iii) The provisions of s. 537 of the Code of Crimnal

Procedure were equally applicable to the facts of the case.
As the appellant did not raise the point with reference to
the alleged illegality or irregularity in the charge before
the High Court it must be held, applying the Explanation to
that section, that the om'ssion in the charge bad not
occasioned a failure of justice.

The contention that wth the acquittal ‘of /'the alleged
conspirators no verdict of guilty against the appellant
could be given, because the verdict would be regarded as
repugnant in so far as it woul d anpbunt to saying that there
was a crimnal agreement between the appellant and the
ot hers and none between them and him the conviction of the
appel l ant would amount to a simlar repugnancy was without
substance because the rule of English law as to the
acquittal of an alleged conspirator when the conspiracy was
said to be only between the two is based upon a rule of
practice and procedure, nanely t hat r epugnancy or
contradiction on the face of the recordis a 'ground for
annulling a conviction. But such a repugnhancy is not by
itself a sufficient ground for quashing a  conviction in
India where the natter is governed by statutory law both as
to the offence and the procedure for bringing the offender
to justice. In India there is no provision in the statutory
law justifying an interference with a conviction on the
ground of repugnancy in the record.

Topan Das v. State of Bonmbay ([1955] 2 S.C.R 881), The
Queen v. Manning ([1883] 12 QB.D. 241), The Queen v.
Thonpson ([1851] 16 Q B. 832), The King v. Plunmmer ([1902] 2
K.B. 339), Kannangara Aratchige Dharnmasena v. The King
([1951] AC. 1), I. G Singleton v. The King-Enperor ([1924]
29 C WN. 260), Dalip Singh v. State of Punjab ([1954]
S.C. R 145) and Kapildeo Singh v, The King ([1949-50] F.C. R
834), referred to.
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JUDGVENT:
CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal No. 49 of
1954.
Appeal by special |eave fromthe judgnent and order dated
the 7th Cctober, 1953 of the Orissa High Court at Cuttack in
Crimnal Appeal No. 108 of 1952 arising out of the judgnent
and order dated the 14th Novenmber 1952 of the Court of
Assi stant Sessions Judge at Sambal pur Sundergarh in Sessions
Trial No. 7/4 (5) of 1922.
S. C. lsaacs, R Patnaik and R C  Prasad, for the
appel | ant .
Porus A. Mehta and P. G Gokhale, for the respondent.
1956. March 13. The Judgnent of the Court was delivered by
SINHA J.-The nmin question canvassed in this appeal by

special leave is whether the ruling of this Court in the
case of Topan Das v. The State of Bonbay(l) governs this
case also, in viewof the fact that the appellant is the
only person out of the accused persons placed on trial, who

has been convicted for the offence of conspiracy under
section 120-B; Indian Penal Code. The point arises in the
fol |l owi ng way:

The appellant ~and four others were placed on their tria
before the Assistant Sessions  Judge of Sanbal pur for
of fences under sections 120-B, 409, 477-A and 109, Indian
Penal Code with having conmitted the offences of «crinina
conspi racy, crimnal breach of trust. in respect of
CGovernment property, and falsification of accounts wth a
view to defraud the Governnent. ~The -appellant was the
District Food Production Oficerin Sanmbal pur and the other
four accused persons were agricultural sub-overseers in
charge of their respective areas under the appellant.
Anot her such agri cul tural” sub-overseer was Pitabas Sahu at
Bargarh centre. He was examined at the trial as P.W 25 and
(1) (1955) 2 S.C.R 881.
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shall hereinafter be referred to as the approver. The
prosecution case is that in furtherance of the Gow Mre
Food Schenme initiated by Governnment it ~was decided to
subsi dize the supply of oil cake toagriculturists wth a
view to augnenting the production of f ood crops.
Cultivators were to be supplied this variety of ~manure at
Rs. 4-4-0 per maund, though the CGovernnment had to spend Rs.
7-12-0 per nmaund. The appellant entered into a conspiracy
with his subordinate staff including the agricultural /' sub-
overseers aforesaid to m sappropriate the funds thus placed
at their disposal for the procurenent and supply of oil cake
to cultivators. To bolster up the quantity of oil cakes to
be procured, they showed fal se transactions-of purchase and
distribution thereof and falsified accounts, vouchers,  etc.
Thus they were alleged to have m sappropriated the sum of
Rs. 4,943-4-0 of CGovernnent noney.

A large volune of oral and docunentary evidence was adduced
on behalf of the prosecution. The three assessors who
assisted at the trial were of the opinion that none of the
accused was guilty. The |earned Assistant Sessions Judge in
agreement with the assessors acquitted the four agricultura
sub-overseers aforesaid of all charges, giving them the
benefit of the doubt. But in disagreement wth t he
assessors he convicted the appellant under all the charges
and sentenced himto rigorous inprisonment for four and a
hal f years and a fine of Rs. 2,000 under section 409, Indian
Penal Code, and to rigorous inprisonnent for two years each
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under sections 120-B and 477-A of the Code, the sentences of
i mprisonment to run concurrently. The learned trial Judge
observed in the course of his judgnent as follows:-

"Hence on a consideration of all the evidence as discussed
above, | find that the prosecution have fully proved their
case that the accused Bi nbadhar Pradhan, the D.F.P.O has
conspired to enbezzl e the Governnment noney. They have also
proved that he has got an active hand and in assistance of
Pi t abas

210

Sahu has enbezzled Governnent noney anounting to Rs.
4,943-4-0 and in that act he has also actively helped
Pitabas Sahu in falsifying the Government records by naking

false entries.- Hence all these three charges have been
conclusively proved against him So far as regards the
ot her accused persons, | have already stated that they are

consi derably inexperienced and the doubtful nature of
evi.dence agai nst these accused persons and considering the
position between the first accused and the other accused
persons, 1 give these four accused persons the benefit of
doubt though | do not approve their conduct in this affair
As per ny findings given above, | may state here that this
is a case in which we find a person in charge of the entire
adm nistration of agricultural and G M F. devel opnent of a
district has not only soiled his own hands by enbezzling
Covernment | noney by corrupt neans but has also introduced
corruption into the entire adnministration of that department
by spoiling the career of young men who are entrusted wth
this work and enpl oyed under hi m'.

The appel | ant went up in appeal to the H gh Court of Orissa.
A Division Bench of that Court allowed his appeal and set
aside his convictions and sentences under sections 409 and
477-A, Indian Penal Code, but upheld his 'conviction and
sentence in respect of the charge of conspiracy under
section 120-B of the Code. W need not enter into the
correctness of the findings of the trial court in respect of
the acquittal of the other four accused, or of the Hgh
Court wth regard to the acquittal of the appellant in
respect of the charges under sections 409 and 477-A, I'ndian
Penal Code. The Hi gh Court held that though the appellant
had w thdrawn the sumof Rs. 27,000 from the Governnent
treasury wth a view to subsidizing the procurenment of oi
cake, it had not been proved that there was an entrustnent
to the appellant. Hence the charge against ~him under
section 409 failed. As regards the charge under section
477- A, the High
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Court acquitted himon the ground that the docunents said to
have been falsified, which were large in nunber, had not
been nentioned in the charge and a vague statenment @ that

"accounts, cash books, stock books, petty cash sal e
register, cash nmenos, applications from | cultivators,
receipts, bills, vouchers, papers, docunents, letters,

correspondence, etc. had been falsified" was nade:

As regards the charge of conspiracy under section 120-B, the
H gh Court observed that the npbst inmportant witness to prove
the charge was the approver aforesaid (P.W 25) who had
given a full description of the conspiracy on the 23rd or
25th Septenmber 1947 between the appellant and other sub-
overseers including hinself for the purpose of show ng bogus
purchases and bogus distribution of |arge quantities of oi

cake. It also observed that "Mst of the witnesses exam ned
by the prosecution to corroborate the evidence of Pitabas
are themselves acconplices in the conspiracy"”. The High

Court found that in respect of that conspiracy the evidence
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gi ven by the approver got adequate corroboration from other
i ndependent witnesses. After setting out the evidence the
H gh Court recorded the follow ng finding:-

"This would be strongest corroboration of the evidence of
the approver about the appellant being the prine nover and

the brain behind the entire fraud. It was he who wanted to
m suse his official position and persuade his subordi nates
to join with him in showing false procur enent and

di stribution figures of oil cakes".

And finally the High Court came to t he fol l owi ng
concl usi on: -

"I amtherefore of the opinion that the approver’s version
about the |leading part in the conspiracy played by the
appel lant in persuading all his subordinates to join wth
him for the purpose of conmitting crinminal breach of trust
of the sunms withdrawmn fromthe treasury by showi ng false
procurenment -~ and distribution of oilcake is true. There is
i ndependent corro-
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boration of his evidence which is inconsistent wth the
appel lant being a mere negligent superior officer who was
decei ved and defrauded by his di shonest subordinates. It
was then urged-that in the charge under section 120-B of the
I ndi an Penal ‘Code, the date of the conm ssion of the offence
was stated’ to be the nonth of  Cctober 1947, whereas
according to the evidence of P.W 5, the conspiracy took
pl ace at Bargarh between the 23rd and 25th Septenber 1947.
This discrepancy in the date is inmmterial and has not
prejudi ced the appellant in-any way".

From the concurrent orders of conviction and sentence of the
appel l ant under - section 120-B, |Indian Penal Code, he was
granted special |leave to appeal to this Court. The |earned
counsel for the appellant has raised the follow ng points in
support of the appeal: -

1. That all the persons charged with the offence of
conspiracy except the appellant having been acquitted, his
conviction and sentence in respect of that charge could not
in | aw be maint ai ned;

2. That the appell ant hinself having been acquitted of the
substantive charges under sections 409 and 477-A of the
Code, he could not be convicted for conspiracy to conmit
those very offences;

3. That the evidence of the prosecution w tnesses having
been disbelieved as against the other accused, the sane
evi dence shoul d not have been relied uponfor convicting the
appel | ant of the charge of conspiracy;

4. That the provisions of section 342, Code of Crimna
Procedure, had not been fully conplied with in so far as
i mportant circunstances in the prosecution evidence had not
been put to the appellant in his exam nation by the court
under that section

In our opinion, there is no substance in any one of these
contentions and we proceed to give our reasons for our
concl usi ons.

In support of the first contention raised on behalf of the
appel | ant strong reliance was pl aced on the

213

recent decision of this Court in Topan Das v. State of
Bonbay(1) and the rulings relied upon in that case. The
cases, The Queen v. Mnning(2), The Queen v. Thonpson(3) and
The King v. Plumer(4) were cited in support of the
contention that where all the accused persons except one are
acquitted on a charge of conspiracy, the conviction of one
only on that charge cannot be sustained. In this connection
the recent decision of the Judicial Commttee of the Privy




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 11

Council in the case of Kannangara Aratchige Dharmasena V.
The King(5) may also be referred to, though it was not cited
at the Bar. |In that case the Judicial Commttee held that
where only two persons are involved in a charge of
conspiracy, if a newtrial has to be directed in respect of
one it should be ordered in respect of both, because the
only possible conclusion in such a case was either that both

were guilty or that neither was guilty of the offence. The
recent decision of this Court so strongly relied upon by the
appel | ant lays down a simlar rule, but is clearly

di stingui shable fromthe case in hand i nasnuch as in that
case the only persons alleged to have been guilty of the
of fence of conspiracy were the persons placed on trial
There was no allegation nor any evidence forthcom ng that
any other persons were, though not placed on trial
concerned with the erime. In those circunstances this Court
laid it down that it was essential to bring the charge of
conspiracy honme to the accused person or persons to prove
that there was an agreenent . to commt an of fence between two
or _nore persons. On the findings in that case only one
person, after the acquittal of the rest of the accused was
concerned wth the crine-and stood convicted of the charge
of conspi racy. As a person cannot be convicted of
conspiring with hinmself to coonmt an offence, this Court
gave effect tothe contention that on the findings and on
t he evi dence,

(1)[21955] 2 S.C. R 881. (2) [1883] 12-Q B.D 241. (3) [1851]
16

QB. 832. 117 E.R 1100. (4) [1902] 2 K 'B. 330.
(5) [1951] A C. 1.
28
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as also on the charge in that case the conviction could not
be  sustained. But in the instant case, | as al ready

i ndicated, on the findings of the courts bel ow, apart from
the persons placed on trial, there was the approver who
inplicated hinself equally with the other accused persons
and a nunber of other prosecution witnesses as having been
privy to the conspiracy. The evidence of the approver. has
been found by the courts belowto have been nmaterially
corroborated both as to the unlawmful agreement and as to the
persons concerned with the conspiracy. In the first
i nformati on report | odged on the 28th June 1948 t he approver
Pitabas Sabu, one of the agricultural sub-overseers, was
named along wth the other five accused as the persons
concerned with the conspiracy. Subsequently Pitabas /Sahu
aforesaid was granted pardon on conditionof his naking 'a
full and true statenent of the facts of the case and was
exam ned as an approver, on whose evidence mainly rested the
case agai nst the accused. His evidence, as indicated above,
was supported by the dealers in oilcake who 'supplied the
comodity which was the subject matter of the conspiracy.

It cannot therefore be said that this case is . on all fours
with the recent decision of this Court referred to above.

But it was argued on behalf of the appellant that be was
charged only wth a conspiracy with the other accused
persons and not with any conspiracy with the approver along
with those others. The charge under section 120-B is in
these termns:

"First, that you, on or about the nmonth of October, 1947 in
the district of Sanbal pur agreed with Hencthandra Acharya and
ot her accused persons to do or caused to be done an illega

act by illegal neans and that you did some acts in pursuance
of the said agreenent to wit, the offence of crimnal breach
of trust under s. 409, |I.P.C. and falsification of accounts
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under s. 477-A punishable with R 1. for nore than two years
and thereby commtted an of fence puni sh-

215

able wunder s. 120-B, I.P.C. , and within the cognizance of

court of Sessions".

It wll thus appear fromthe words of the charge that the
approver was not specifically naned as having been one of
the conspirators, unless he could be brought wthin the
category of "other accused persons". Sonmething will have to
be said as to what those words denote, whether the approver
was al so included within that description. Counsel for the
appel l ant contended that they did not. Counsel for the
State Governnent contended to the contrary. In England an
i ndictnment consists of three parts: (1) the conmmencenent,
(2) the statenment of the offence, and (3) the particulars of
the of fence. The English |aw of indictment fromvery early
times has been based on very technical rules. Those rules
have now been codified by the Indictments Act, 1915 (5 & 6
George 5, Chapter 90). In Rule 2 (Schedule 1) of the Act as
anmended by the Administration of Justice (M scellaneous
Provi sions) Act of 1933, the formof "the comencenent of
the indictrment" has been prescribed. The form of "Statenent
of the offence” has been prescribed by Rule 4 of the Act and
below that ‘has to follow "Particulars of offence" as re-
quired by Rule 5. Those rules nore or |ess correspond to the
rules laid down in Chapter XIX of the Code of Crinina
Procedure. Section 221, Code of  Crimnal Procedur e,
requires that the charge shall state the offence with which
the accused is charged, giving the specific name of the
offence, if 'such a nane-has been given by the law which
creates the offence, which in this case neans the offence of
crimnal conspiracy, defined by section 120-A, Indian Pena
Code. The nam ng of the section is, under sub-section (5)
of section 221 , Code of Crininal Procedure, equivalent to a
statement that every legal condition required by law to
constitute the offence of  crimnal conspiracy char ged
against the appellant was fulfilled. Section 222 of the
Code requires that the particulars as to the tinme and  place
of the alleged offence, and
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the person (if any) against whom or the thing (if-any) ‘in
respect of which, the offence was commtted,” shall be
st at ed. It is noteworthy that section which requires the

particulars of the offence to be stated does not ~in terns
further require that in an offence,like conspiracy the nanes
of the co-conspirators should al so be nmentioned. Hence in
England it 1is enough if the indictment ~states that the
accused along with other persons unknown had conmmitted the
of fence of crimnal conspiracy. Though the statute law in
I ndia does not make it obligatory that the persons concerned
in the crime of crimnal conspiracy shoul d be  specifically
naned along wth the person or persons charged in a
particular trial, it 1is always advisable to give /those
particulars also in order to give a reasonable noticeto the
accused that he has been charged with having conspired wth
so and so (persons naned), as also persons unnaned, to
commt a certain offence. In this case the charge against
the five accused persons with reference to section 120-B
I ndian Penal Code, named only those five persons as the
conspirators and omtted to nane the approver also as having
been privy to the conspiracy. This is clearly brought out
with reference to the charge franmed agai nst the other four
accused (who have been acquitted by the trial court as
aforesaid). It states:-

"That you, on or about the month of Cctober 1947 in the
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district of Sanbal pur, agreed w th Bi nbadhar Pradhan to do
or caused to be done an illegal act by illegal

W find with reference to the records of the trial court
that the trial has not been characterised by thoroughness or
ci rcunspection. The date of the offence as given in the
charge is different fromthe date as disclosed in the
evi dence, as pointed out by the Hi gh Court, which found that
nm stake bad not caused any prejudice to the accused.
Similarly, the charge under section 477-A had not, as held
by the Hi gh Court, been framed with sufficient parti-
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cularity as a result of which the appellant had to be
acquitted of that charge on appeal. |If the charge under

section 120-B had added the words "and ot her persons, known
or unknown", there would have been no ground for a grievance
on the part of the appellant.

But. even so, in our opinion, the provisions of section 225,
Code of Crimnal Procedure, are clearly applicable to the

facts and circunstances of the present case. It has not
been shown to us how the onission to nmention the nanme of the
approver in the charge under section 120-B, Indian Pena

Code, has misled the appellant or has occasioned a failure
of justice. The prosecution case throughout has been, as is
clear with reference to the petition of conplaint, that the
appel lant with his subordinates in the Food Departnent had
conspired to nisappropriate the funds allocated to the
procur enent of oil -cake = with a. . view to hel pi ng
agriculturists. with manure to raise nore food crops. The

approver has been very nuch in the picture all the time
and, as a matter of fact, as found by the courts bel ow,
his evidence is the main plank in the prosecution case. O

course, there is the other  corroborative ' evidence, as
pointed out in the judgnents of the courts ' bel ow The
provisions of section 537 are equally attracted to this
case. Wth reference to the provisions of that section it
is pertinent to note that though the other accused had been
acquitted by the trial court and though he was the only
appellant in the High Court, he did not raise the 'points
with reference to the alleged illegality or irregularity. in
t he charge, before that court. Hence appl! yi'ng the
Expl anation to that section to this case, it cannot be urged
that the omission in the charge has occasioned a failure of
justice.

But the learned counsel for the appellant has “invited our
pointed attention to the observations of M. Justice Mathew
at p. 243 of Queen v. Manning(1l) that it i's "an inperative
rule of law' that "in a

(1) [1883] 12 QB.D. 241
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charge for conspiracy in a case like this where there are
two defendants, the issue raised is whether or not both the
men are guilty, and if the jury are not satisfied as to the
guilt of either, then both nust be acquitted". But® Lord
Coleridge, C J., whose direction to the jury inthat case
was the subject matter of the judgnent does not put it as
high as M. Justice Mathew, but understood it "to be the
established rule of practice".

Rel i ance was placed by the | earned counsel for the appellant
on the case of The King v. Plumrer(1), in which it has been
observed that wth the acquittal of the only alleged
conspirators no verdict of guilty against the appellant
could be passed because the verdict would be regarded as
repugnant, in so far as it would ampunt to saying that there
was a crimnal agreement between the appellant and the
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others and none between them and him Hence it was
contended that in a situation such as the present case
presents, the conviction of the appellant would anbunt to a
simlar repugnancy. This aspect of the natter has been well
di scussed in a judgment of the Calcutta H gh Court delivered
by M. Justice Mikerji in the case of I. G Singleton v. The
Ki ng- Enperor(2). The | earned Judge has there pointed out
the difference between the position as it obtains in India
and that in England. The rule of English law as to the
acquittal of an alleged conspirator following from the
acquittal of the other when the conspiracy was said to be
only between the two and in a joint trial of both is based
upon a rule of  practice and procedure, nanely, t hat
repugnancy or contradiction on the face of the record is a
ground for annulling a conviction. But such a repugnancy is
not by itself a sufficient ground for quashing a conviction
in India where the matter is governed by statutory law both
as to the offence and the procedure for bringing the

of fender to justice. InIndia there is no provision in the
statutory “law justifying an.interference with a conviction
on-the

(1) [1902] 2 K. B.~339.

(2) [1924] 29 C. WN. 260.
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ground of repugnancy in the record. That is not to say that
the court is to shut its eyes to the inconsistency in
convi cting | one person of the offence of conspiracy on the
sane evidence on which the other alleged conspirator had
been acquitted. If the matter is as sinple as that,
ordinarily the —courts will have no difficulty in setting
aside the conviction, when there was absolutely nothing on
the record to distinguish the case against the one fromthat
against the other. Such was the case which was deci ded by
this Court in Topan Das v. State of Bombay(1).

Learned counsel for the appellant pressed upon us the
consi deration that notw thstanding the state of affairs as
di scl osed in the evidence, the appellant was entitled to an
acquittal because in the charge as franed agai nst him there
was no reference to the approver. He contended that the
rul e upon which the accused was entitled to an acquittal was
not a matter of practice but of principle.” In the instant
case we are not sure that the acquittal of the co-accused by
the trial court was well founded in law or justified by the
evidence in the case. The trial court has not disbelieved

the evidence | ed on behal f of the prosecution. It has only
given the benefit of the doubt to the accused whom it
acquitted on grounds which may not bear scrutiny. But as

the case against those acquitted persons is not before us,
we need not go any further into the matter.

It has further been contended by the | earned counsel for the
appellant that the H gh Court having acquitted him in
respect of the two substantive charges of crininal breach of
trust and of falsification of documents he shoul d not ' have
been convicted of the offence of crimnal conspiracy because
the conspiracy was alleged to have been for those very pur-
poses. It is a sufficient answer to this contention to say
that the of fence of crimnal conspiracy consists in the very
agreement between two or nore persons to comrit a crimna

of fence irrespective of the

(1) [1955] 2 S.C.R 881
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further consideration whether or not those offences have
actually been conmitted. The very fact of the conspiracy
constitutes the offence and it is immterial whet her
anything has been done in pursuance of the unl awf u
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agreenent . But in this case the finding is not that
CGovernment noney had not been misappropriated or that the
accounts had not been falsified. The charge under section
477-A relating to the falsification of the docunents has
failed because the Hi gh Court found that particular charge
was wanting in sufficient particulars, t hus causi ng
prejudice to the accused. The charge under section 409,
I ndian Penal Code, was set aside by the High Court on the
ground t hat there was "practically no evi dence of
entrustnent wth the appellant of the price of 1500 naunds
of oil-cakes, a substantial portion of which he was said to
have m sappropriated”. How far this observation of the High
Court is well founded in lawwith reference to the officia

position of the appellant who had the spending of the
CGovernment noney in his hands is not a matter on which we
need pronounce. |t is enough to point out that it has not
been found by the courts belowthat the object of the
crimi nal ~conspiracy had not been achieved. On the other
hand, there i's enough indication in those judgnents that the
object of  the conspiracy ‘had been to a large extent
fulfilled. Hence it nust be held that there is no substance
in this contention also.

Anot her contention raised on behalf of the appellant was
that the other accused having been acquitted by the tria

court the appellant should not have been convicted because
the evidence against all of themwas the same. There would
have been a great deal of force-in this argunent, not as a

guestion of ‘principle but as-a matter of prudence, if we
were satisfied that the acquittal of the other four accused
persons was entirely correct. In~ this connection the

observations of this Court in the case of Dalip Singh v. State
of Punjab(1l), and of the Federal Court in
(1) [1954] S.C.R 145, 156.
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Kapildeo Singh v. The King(l) are relevant. It is not
essential that nore than one person should be convicted of
the offence of crimnal conspiracy. It is 'enough if the
court is in a position to find that two or nore persons were
actually <concerned in the crimnal conspiracy. I'f the

courts below had cone to the distinet finding that the
evidence |ed on behalf of the prosecutionwas unreliable,
then certainly no conviction could have been based on such

evidence and all the accused would have “been equally
entitled to acquittal. But that is not the position in this
case as we read the judgnments of the courts below.

Lastly, it was contended that the exanination of the

appellant by the learned trial Judge was not in ful

conpliance wth the requirenments of section 342, Code of
Crimnal Procedure. Two points have been sought to be nmade
in this connection. Firstly, it has been contended @t hat
though the other accused who have been acquitted by the
trial court were questioned with reference to the conspiracy
with the approver Pitabas Sahu, no such question was put to
the appellant. It is true that the court questioned him
about his "conspiracy wth the other accused  persons".
Counsel for the parties before us did not agree as to the
significance of the words "in conspiracy wth the other
accused persons". The contention on behalf of the appellant
was that they referred only to the persons actually standing
trial before the court, whereas counsel for the State con-
tended that they had reference to all the accused persons
naned in the petition of conplaint including the approver.
A nunber of rulings of the different H gh Courts as to what
is the position of an approver, whether he continues to be
an accused person even after the grant of pardon or whether
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he is only in the position of a witness on behalf of the
prosecution, were cited before us. But we do not think it
necessary in this case to pronounce upon that because we
have, as al ready indicated, come to our concl usions

(1) [1949-50] F.C. R 834, 837, 838.
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on the assunption that there is an om ssion in the charge in
so far as the approver has not been specifically nanmed in
t he charge wunder section 120-B, Indian Penal Code.
Secondly, it was contended that the evidence of P.W 27 who
had been chiefly relied upon in the courts below as
corroborating the approver had not been specifically put to
the appellant though the evidence of the approver Pitabas
Sahu was pointedly put to him In our opinion, it is not
ordinarily necessary to put the evidence of each individua
witness to the accused in his exam nation under section 342,
Code of ~Crimnal Procedure. The appellant was put the
guestion "Have you got anything to say on the evidence of
the ~witnesses?" That, in our opinion, is sufficient in the
circunstances of thi's case to show that the attention of the
accused was called to the prosecution evidence. As to what
is or is not a full conpliance with the provisions of that
section of the Code nust depend upon the facts and circum
stances of / each case. 1In our opinion, it cannot be said
that the accused has been in any way prejudiced by the way
he has been questioned under that section

As all the contentions raised on behalf of the appellant
fail, the appeal must stand di sm ssed.
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