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HEADNOTE

The petitioners, who were displaced persons from Pakistan
owing |and therein, were also co-sharers in a joint khata
owned by sonme evacuees in a suburban village in East Punjab
On their displacemrent they were in the first /instance
temporarily allotted agricultural land in that  village.
Subsequently, as a result of the readjustnent of ~ allotnents
of the suburban |and anongst the various groups who had
guasi - permanent allotments therein, which had to be carried
out according to certain rules and instructions, the
allotments of the petitioners were cancelled. The case of
the petitioners was that the allotnent to them was on a
qgquasi. permanent basis and that, therefore, they had
acquired certain rights in the Iland which constituted
property, and they contended that the order cancelling the
allotment was in violation of their fundamental | rights to
property under Arts. 19(1)(f), 31(1) and 31(2) of the
Constitution of India. Though the petitioners wer e
allottees of agricultural Iand on the basis of “a quasi-
permmanent allotnent it was admitted that they were not. able
to get a sanad under the rules for the lands originally
allotted to them when only they could obtain pernmanent
property in the |and. It was not disputed that the
cancellation of the allotnent was wunder the purported
exerci se of power s under t he provi si ons of t he
Admi ni stration of Evacuee Property Act, 1950, and the rules
framed thereunder taken with sone executive instructions.
Held, that the interest of a quasi-pernmanent allottee does
not constitute ’'property’ wthin the nmnmeaning of Arts.
19(1)(f), 31(1) or 31(2) of the Constitution of India, and
accordingly the orders cancelling the allotments could not
amount to violation of fundanmental rights wunder those
Articles.
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The basic features of the interest of a quasi-pernmanent
allottee are that the ultinate ownership of the land is
still recognised to be that of the evacuee and the all ot nent
itself is liable to resunption or cancellation with
reference to the exigencies of the adm nistration of evacuee
I aw. The interest so recognised is, in its essentia
concept, provisional though with a viewto stabilisation and
ultimate pernanence. An interest in |land owned by another
in such a situation cannot be fitted into any concept of
property in itself,

103
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Julius v. Lord Bishop of Oxford, (1880) 5 A.C. 214, distin-
gui shed.

Property in order that it nmay fall within the scope of Art.
9(1)(f) nust be capable of being the subject mtter of
"acquisition and disposal". But the interest of a quasi-
per manent al |l ottee arises by statutory grant to a person of
a specified class and is not capable of being acquired by an

ordinary “citizen in any of the nornal nodes. Nor is it
capabl e of being di sposed of by the allottee hinself by way
of sale, nortgage, gift or wll. Consequent |y, Art.

19(1) (f) cannot apply to the case.

In order that Art. 31(1) may apply it is not enough that
there is deprivation, but such deprivation nmust be without
the authority of Jlaw. In the present case the quasi-
permanent allotments of the petitioners were cancelled in
enforcenent of a right of resunptionor cancellation which
is an incident of such property, and hence the Article has
not been infringed.

The interest of a quasi-pernanent allottee cannot be brought
within the scope of Art. 3i(2) as it stood prior to the
amendnent . The words "taking possession” or "acquisition"
there are inappropriate in respect of  the rights ' which
constitute quasi-pernmanent tenure.

In view of the word "deened" occurring in Art. 31(2A) it
appears likely that the anendnent to Art. 31(2) was i ntended
to be retrospective, but even then the anended Article taken
with Art. 31(2A) is equally inapplicable as it contenplates
acquisition or requisitioning (and taking possession) as a
result of transfer of the ownership or of the right to
possessi on.

Suraj Parkash Kapur v. The State of Punjab, (1957) LIX
P.LLR 103, in so far as it purported to decide that the
interest inthe land allotted to a quasi-pernanent allottee
constitutes "property" which attracts the protection of
fundanental rights under the Constitution, is disapproved.
Though a quasi - permanant al |l ot nent does not carry with it a
fundanental right to property under the Constitution, the
rights of the allottee as recognised in the statutory /'rules
are inmportant and constitute the essential basis of a
satisfactory rehabilitation and settlenment of displaced
| and- hol ders. Until such tinme as the |and-holders obtain
sanads to the lands, these rights are entitled to zealous
protection of the constituted authorities according to
adm nistrative rules and instructions binding on themand of
the courts by appropriate proceedings where there is
usur pation of jurisdiction or abuse of exercise of statutory
power s.

JUDGVENT:
ORI G NAL JURI SDI CTION: Petition No. 351 of 1954.
Petition wunder Article 32 of the Constitution for the
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enforcenent of fundanental rights.
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N. S. Bindra, Udhai Bhan Choudhury and CGopal , Singh, for
the petitioners.

S. L. Pandhi and K. L. Mehta, for the Intervener.

1957. WMarch 29. The Judgnent of the Court was delivered by
JAGANNADHADAS J.-This is an application under Art. 32 of the
Constitution by the petitioners, Amar Singh and four others,
in the following circunstances. Al these five are
di spl aced persons who owned | and in the non-suburban village
of Chak. No. 159-RB, Tahsil Jaranwala, District Lyallpur in
Paki stan. They were al so co-sharers in a joint khata owned
by sone evacuees in village Sultanwind, a suburb of Amritsar
in East Punjab. On their displacenent, they were in the
first instance tenporarily allotted agricultural land in
Sul tanwi nd. Having regard-to their original position in the
village, they were. allotted in the year 1949 a, total area
of 38 ~standard acres and 13 units of agricultural |Iand.
t her ei n. Thi's allotment had to be disturbed under the
foll owi ng circunstances. The Director-Ceneral of Relief and
Rehabi litati on~ (Additional Custodian) directed by an order
dat ed January 7, 1950, that out of the 1,263 standard acres
and 1 3/4 units of suburban land of Anritsar, 142 standard
acres and 5 wunits were to be allotted to allottees of
Provincial Gardens. This necessitated readjustnent of
allotments of the suburban | and of Sul tanwind anobngst the
various groups who had quasi-permanent —allotnment therein

As a result of this readjustment which had to be carried out
according to certain rules and instructions, the allotmnent
of these five petitioners (asalso of some others) was
proposed for <cancellation by the order of the Deputy
Custodi an, Anritsar, dated July 31, 1951. Thi's proposal was
approved by the Custodian (Financial~ Conmi ssioner, " Relief
and Rehabilitation) on February 6, 1952, and the allotnent
was cancelled. The proposal and the order of cancellation
are said to have been passed without notice to the
petitioners. Being aggrieved (thereby they noved the
Cust odi an- General of Evacuee Property for revision thereof
under s. 27 of the Admi nistration of Evacuee
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Property Act, 1950 (XXXl of 1950). This was dealt with by
the Deputy Custodian-Ceneral who dismssed the sane by a
fairly el aborate order dated May 1, 1954, after hearing the
parties. The petitioners have conme up to this Court by this
application under Art. 32 of the Constituti.on.

The case of the petitioners is that the allotnment to them
was on quasi - permanent basis and that, therefore, they have
acquired certain rights in the lands which constitute
"property’. They urge that the order of the Custodian
cancelling the allotnent and that of the Deputy Custodian-
CGeneral affirming the same are in violation “of their
fundanental rights to property under Arts. 19 (1) (f), 31
(1) and 31 (2) of the Constitution. They accordingly
contend that they are entitled to have these orders quashed
and their rights to property declared and protected. That
the petitioners are allottees of agricultural land on the
basis of what has come to be known as quasi-permanent
allotment is not disputed. It is also not disputed that
cancel l ation thereof was under the purported exercise of
powers vested in the Custodi an under certain provisions of
the Admnistration of Evacuee Property Act, 1950 (XXXI of
1950) and the rules franed thereunder taken wth sone
executive instructions. It may be nmentioned that the term
"quasi - permanent allotnent" appears to be a termwhich has
cone into vogue in later statutory rules and has at no tinme
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been specifically defined, though it appears to be now
fairly well-understood. The two substantial questions that
arise, therefore, for consideration are (1) whether the
rights of a quasi-pernanent allottee constitute property
within the meaning of the articles above referred to, and
(2) whether the orders of the Custodian and Deput y
Cust odi an- General cancelling the quasi-permanent all otnent
amount to violation of fundanental rights contenplated by
the above articles. Both these questions require a review
of the Evacuee Property Lawin so far as it relates to the
allotment of agricultural |ands of the evacuees to displaced
| and- hol ders and an appreciation of 'the background of the
circunst ances that necessitated it.

805

The Declaration of |ndependence and the partition of India
i nto Paki stan and I ndia on-August 15, 1947, was accomnpani ed
by mass mgrations of Non-Mislims from Wst Punjab to East
Punjab ~and of Mislins from East Punjab to West Punjab

These ' mass mgrations were on a stupendous scale. About
five mllion persons are said to have noved from each side
to the other. This was done in a state of panic generated
by communal riots. Mgrants from Wst Punjab reached East
Punjab al nbst destitute. This unprecedented situation
brought in its train gigantic problens of admnistration
relating to rehabilitation resettlenent of these persons.
One of such problens was that relating to agricultural

i movabl e proerty, left on either side by the mgrants. For
pur poses of conveni ence persons who crossed over from East
Punjab to West Punjab are referred to as evacuees and
persons who cane over from West Punjab to East Punjab are
referred to as displaced -persons. The displaced persons
are said to have left in Pakistan |ands of the extent of
about 67 |akh acres. The evacuees seemto have |left in East
Punjab and Pepsu, Iands of the extent of about 47 |akh
acres. This neant a deficit of over 20 lakh acres for
resettl ement.

It would appear that in the earlier stages there were
attenpts to settle the question by way of nutual ~exchanges

either individually or at the governnental |evel and by
means of inter-domnion conferences between India and
Paki st an. But for one reason or other, these attenpts

appear to have failed. The various steps and admnistrative
neasur es taken to settle, the displaced agricultura

popul ati on who canme over from West Punjab, on the hurriedly
abandoned | ands of the evacuees from East Punjab, are to be
found described in the Land Resettlement Manual by Shri

Tarl ok Singh who was the Director-General of Relief and
Rehabilitation (hereinafter referred to as the Resettl enent
Manual ). In Duni chand Haki mv. Deputy COWM SSI ONER (Deputy
Cust odi an, Evacuee Property), Karnal (1), this book has been
referred to by this Court as having the stanmp of authority.
It can be usefully referred to not

(1) [21954] S.C.R 578.

806

necessarily as an authority for every statenent of fact or
law contained therein but as a guide to appreciate the
background of the problenms which the administration had to
face in that unprecedented situation, how the admnistration
attenpted to solve the sanme, what were the rules and
practice which the admnistration normally followed and
considered binding on itself, and what ideas inspired the
course of legislation in this behalf. |t appears therefrom
that within about a nonth after the partition of India, the
CGovernment had to take an emergency decision to allot
evacuee |ands to groups of displaced persons on tenporary
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basi s. But this was found not to satisfy the displaced
| andhol ders. There was’ insistent pressure from them for
such allotment as would enable themto settle on the |ands
of the evacuees on a permanent basis. This led to the
abandonnent of the policy of tenporary allotments and the
i ntroduction of a systemof allotnment which canme to be known
as quasi-pernmanent allotment. This policy was announced by
the Governnment of East Punjab in its Press Conmuni que dated
February 7, 1948, which is reproduced at pages 28 and 29 of
the Resettlenent Manual. The follow ng extract therefromis
i nstructive:

" The East Punjab Governnent propose to replace the present
system of tenporary allotnents of evacuee lands by a new
systemof allotnents which will take account of the hol dings

of evacuees in Wst Punjab. The new allotments wll not
confer rights of ownership or permanent occupancy, but the
possession of allottees wll-be maintained. Clainms of

allottees will be dealt with in accordance wth decisions
reached eventually regarding the treatnment of evacuee
property.

In the new schene of allotments, land will be allotted only
to those who, in West Punjab, were owners, occupancy tenants
under the Punjab Tenancy Act, and tenants under t he
Col oni zation of Governnent Lands Act and to certain other
cl asses of grantees and holders of land in Wst Punjab to be

specified by Governnment. It is proposed to give to snall
hol ders al | ot nents of equival ent areas, while in the case of
| arger holders there will be graded cuts. The definition
807

of the " Small Holders " and the details of the graded cuts
will be determ ned when detailed information regarding the

avai |l able areas in East Punjab and the East Punjab  States,
the areas held by the population to be settled in East
Punjab and the East Punjab States, and other relevant
i nformati on becones avail abl e.

It is intended to conplete the newsystemof allotnments in
East Punjab and the East Punjab States, not later than the

31st May, 1948. Covernment are, however, anxious to
introduce the new schenme as early as nay be feasible and
steps to this end will be taken at once.

Arrangenments for collecting conplete information regarding
the land available for allotnment in East Punjab and the East
Punjab States and the | and abandoned by i ndividual evacuees
will be taken in hand without delay and it is hoped also to
make arrangements on a reciprocal basis to secure _.infor-
mati on fromrecords of rights in West Punjab

To ensure accurate information an Ordi nance will shortly be
promul gated prescribing punishment for false (information
regarding clains to land and action by way of forfeiture and

ot herw se in respect of allotnents taken on fal se
information. Cains to land will be invited on a formto be
prescri bed by Governnent.

Until the new systemof allotments can be introduced, " the,
present systemof allotments will continue and allotnents
nmade to the present holders will be maintained subject to a

conplete scrutiny of existing allotnments, cancellation of
unaut hori sed and excessive allotments, dispossession from
illicit occupation and such other adjustnments as nmay be
necessary including adjustnents in the unit of allotnent
deci ded upon by CGovernnent."

To facilitate the process of resettling the displaced
persons on evacuated |land on this new basis of allotnent
various steps becane necessary. They are roughly the
fol | ow ng.

1. Regi stration and verification of |and clainmns.
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2. Assessnent and val uati on of such cl ains,
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3. Classification of the villages and of |ands of evacuees

avai l able for allotnent.

4. Al |l ocati on of the <claine to various areas W th

reference to such classification

5. Al lotnment of lands to individuals with reference to the

val uation of their claims, guided by various considerations,
priorities and preferences and so forth

admini stratively determni ned.

The basic idea which inspired and regul ated these nmeasures
was that the displaced | andholder is to be allotted (subject
to graded cuts) such | ands out of the evacuee agricultura
land which, in its extent, quality and other relevant
features, bear sone reasonable relation and correspondence
to the lands left by himin Wst Punjab. Al these steps
i nvol ved very el aborate adninistrative neasures as indicated
above. W are concerned in this context to trace the
| egi sl ati on which brought about these steps and to exam ne
whet her . ‘and to what extent” such  |egislation recognised
property —rights in the displaced | and-hol ders. But before
tracing the |egislative neasures which brought about the
quasi - permanent allotnents” of evacuee lands in favour of
di spl aced | and- hol'ders~ from West Punjab, it wll be
convenient to have /a brief survey of the present lawin its
application to admnistration of evacuee property of* al
kinds in general with the history of such of ‘the provisions
therein as are relevant for our purpose and then to consider
the relevant |egislative neasures taken specifically wth
reference to agricultural |and:

The earliest legislative nmeasure in this behalf is the East
Punjab Evacuees’ (Administration of Property) Odinance,
1947, (E.P. Ordinance |V of 1947) dated Septenber 14, 1947,
whi ch was a sinple neasure defining the terms | evacuee’', |
evacuee property’, and | Custodi-an of evacuee property’ and
other terns, and authorising the appoi ntnment of a Custodian
It gave the Custodian power to take possession of evacuee
property and to take all neasures necessary and expedi ent
for preserving such property. It vested in him extensive
powers of nanagenment thereof. This was an energency measure
whi ch appears to have

809

been neant to get possession of the properties as a care-
t aker. This was superseded and followed by a series  of
| egi sl ati ve neasures which underwent nodifications fromtinme
to tine. These |egislative neasures were in the first
i nstance Provi nci al , viz., East Punj ab Evacuees’

(Administration of Property) Act, 1947 (E. P. X1V of 1947);
East Punjab Evacuees’ (Adninistration of Property) (Second
Amendnent) O dinance, 1948 (E.P. Odinance XVI of" 1948);
East Punjab Evacuees’ (Adninistration of Property) Second
Amendnent) Act, 1948 (E. P. XLI X of 1948); and East ' Punjab
Evacuee Property (Administration) Odinance, 1949 (E.P.
Ordinance |X of 1949). These Provincial neasures were
repeal ed and superseded by Central |egislation, vVi-z.,
Admi ni stration of Evacuee Property O di nance, 1949
(Ordinance XXVI1 of 1949) anended by the Administration of
Evacuee Property (Amendment) O di nance, 1950 (Ordi nance 1V
of 1950). These were repealed and superseded by the
Admi ni stration of Evacuee Property Act, 1950 (XXXl of 1950).
The main provisions of Central Act XXXI of 1950, which, with
sone nodifications, is at present in force, nmay now be
noticed so far as they are relevant. Under ss. 5 and 6 of
the  Act an administrative machi nery consi sting of
Custodi ans, Additional, Deputy and Assistant Custodi ans of
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Evacuee Property, is set up for each State by the State
CGover nirent t her eof . They are under t he genera

superintendence and control of a Custodi an-General appointed
by the Central-CGovernnent who has, for his assistance,
Deputy and Assistant Custodi an-Generals, who are al so
appointed by the Central Government. The terns 1 evacuee
and " evacuee property’ are defined ins. 2 (d) and (f) and
the Custodian is given power to deternmine and notify evacuee
property under s. 7. Al property declared as 'evacuee
property’ becones vested in the Custodian under s. 8. The
Cust odi an has under s. 9 the power to take possession of al
the ’'evacuee property’ so vested in him Section 10
enuner at es the powers and

104
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duties of the Custodian generally and declares that he may
take such neasures as he considers necessary or expedient
for the purposes of securing, admnistering, preserving and
managi ng any evacuee property and generally for the purposes
of enabling him satisfactorily to discharge any of the
duties inmposed on himby or under the Act, and may, for any
such purpose as afore said, do all acts and incur al
expenses necessary or-incidental thereto. One of the duties
laid on the Custodian is the maintenance of accounts under
s. 15. Section /15 (1) says that the Custodian shal
mai ntain a separate account of the property of such evacuee,
possessi on wher eof has been taken by him and shall cause to
be nade therein entries of all receipts and expenditure in
respect thereof. Section 16 provides for restoration of
property to the evacuee on his application and enjoins the
Custodi an to furnish the evacuee on demand wi th-a statenent
contai ning an abstract of the account of the incone received
and expenditure incurred in respect of the property. The
general powers of nmnagenent vested in the Custodian ' under
s. 10 enable himto grant |eases and nake allotnments out of
evacuee property in favour of displaced | andhol ders. Thi s
is subject to the power vested in himunder s. 12/ (1) to
vary or cancel |eases or allotnents of evacuee property.
There are a nunber of other substantive and incidenta
provinsions which it is unnecessary to refer to for the
purposes of this petition. Thus, the *broad features of the
adm ni stration of evacuee property law, as indicated from
the provisions above noticed, are the follow ng

1. Al'l evacuee property is vested in the Custodi an

2. He has the duty of nmanaging the property and
mai ntai ning accounts for such managenent —and has |arge
admi ni strative powers.

3. As incidental to such managenent he can ‘grant | eases
and make al |l ot nents.

4, He has the power to vary or cancel |eases and
all ot ments.

811

5. The evacuee can cone forward and apply for return of
the evacuee property and such property is liable to be
restored to him

6. The Custodi an, presumably on such restoration, has to

furnish to the evacuee on demand, a statenent containing an
abstract of the account of the incone received and
expenditure incurred in respect of the property.

In addition to large admnistrative functions for the
pur poses of the Act, the Custodian has also the function of
deci ding various matters of a quasi-judicial nature, such as
(1) whether a person is an evacuee or whether certain
property is evacuee property; (2) whether a transfer of
evacuee property is or is not to be confirmed; (3) whether a
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lease or an allotnent is or is not to be cancelled or
varied; and (4) whether property is to be restored to the
d so forth. The actions of the Custodian and his
subordinates in exercise of their administrative as well as
of’ quasi judicial functions are subject to appeal and
revi sion by the higher authorities under the Act as provided
under ss. 24 to 27. Section 28 provides that orders made
under the above sections shall be final and shall not be
called in question in any original suit, application or
execution proceeding. Section 46 bars the jurisdiction of
the civil or revenue courts in respect of any matter which
the Custodian-Ceneral or the Custodian is enpowered by or
under the Act to determ ne

The history of sone of the above statutory provisions as
traceable fromthe correspondi ng provisions ,of the earlier
legislation is significant. The provision vesting evacuee
property in the Custodian was not enacted in the earlier
East Punjab Ordinance 1V of 1947. But it was enacted by the
next | egislative nmeasure, East Punjab Act XIV of 1947, which
decl ared the vesting of evacuee property, and provided that
the property " shall continue to be so vested wuntil the
Provi nci al Government by notification otherw se directs. "
This last clause was substituted in 1948 by an Anendi ng Act,
by the clause " until it is returned to the owner in
accordance with the provisions of

812
section 12 This clause as to the duration of° such vesting
was omitted in the later Central  legislation and was

substituted by the phrase shall continue to so vest.
(See Central O dinance XXVII of 1949 and Central Act XXXI of
1950) . The earliest —provision for return of evacuee
property to the evacuee is in East Punjab Ordinance |V of
1947. Section 12 thereof provided that the owner  of any
property in the possession or control of the Custodi an shal
be entitled to restoration thereof upon application to the
Custodi an and on paynent of excess, if any, of expenditure
over receipts fromthe nmanagenent of such property by the
Custodian. In East Punjab Act XIV of 1947 which superseded
this Odinance, this right -of restoration to the evacuee
was qualified by virtue of s. 12 (1) thereof which is as
foll ows:

On being satisfied that evacuees have returned or are

returning to the Province, the Provincial Governnent may by
notification in the Oficial Gazette authorise return- of
their inmmovable property to the owners in ~accordance with
this section. "
Sub-section (2) of s. 12 provided that any person claimng
to be entitled to any such property may apply infwiting to
the Custodi an who, after giving public notice and hol di ng an
enquiry, wll nake a fornmal order declaring the person to
whom possession of the property nmay be delivered. In
Central Ordinance XXVI1 of 1949 and in Central Act XXXl of
1950, the provision for restoration of property to the
evacuee in s. 16 thereof is that the Custodian may, —on
application by the evacuee or his heir, restore to him the
property subject to such ternms and conditions as he nay
think fit to inmpose provided that the applicant produces a
certificate fromthe Central Governnment that the property
may be so restored if he is otherwise entitled to it. Thus
it will be seen that while the wearliest East Punjab
Ordi nance of 1947 recogni sed al nbst an unrestricted right in
the evacuee to obtain restoration of property this was
changed shortly thereafter by the East Punjab Act of 1947
which required that such return by the- Custodian can only
foll ow a
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notification by the Provincial CGovernment as to its being
"satisfied that evacuees have returned or are returning and
authorising the return of the property. The Centra
| egi sl ati on of 1949 and of 1950 however |essened the rigour
of it by requiring only a prelimnary certificate from the
Central Governnent by the individual applicant concerned.

Next, it may be noticed that neither East Punjab O dinance
IV of 1947 nor East Punjab Act XIV of 1947 which replaced it
refer to or define either the word ,lease’ or ’'allotnent’.
These two words were for the first time defined only by the
amendi ng East Punjab Ordinance XVI of 1948 and it was nmade
clear therein that an allotnent was different froma |ease.
From the historical background it would appear likely that
the word allotnment’ was used for the grant of property to
di spl aced | andhol ders while "l ease’ was intended to denote a
tenmporary grant to-other displaced persons. But even so the
temporary  character ~of the right’ involved in the word
"all ot ment’” was specified by defining allotnment’ as neaning
the grant by the Custodian of a tenporary right of use and
occupati on _of -evacuee property to any person otherw se than
by way of |ease. This tenporary character of the right was
reiterated also in East Punjab O dinance | X of 1949 and in
Central Ordinance XXVII of 1949. It is only in Central Act
XXXI  of 1950 that by s. 2 (a) thereof the word 'tenporary’
in the definition of the word allotnment’ was dropped and
allotment’ is defined as neaning the grant by a person duly
aut horised of a right of use or occupation of an inmovable
evacuee property to any other person but does not include a
grant by way of a lease. Thus the |egislation of 1950 for
the first tinme contenplated that all otnment nmay be ot herw se
than tenporary. -This Act as well as the previous Centra
ordinance conpletely omitted the definition of the word
"l ease’. These changes were apparently necessitated by the
fact that, in between, Punjab Governnment notification dated
July 8, 1949, cane into operation providing for what has
beconme subsequently known as quasi - permanent all ot nment.
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The provisions of that notification and the |egal ~‘effect
thereof will be noticed in due course.

W nmay next trace the provisions in the various Acts
relating to the power of cancellation of allotnents in so
far as they appear fromthe body of the main O dinances and
Acts thensel ves, | eaving aside for the tinme being-the rules
franed thereunder. |f may be nmentioned that in the rest of
the judgnent in noticing the statutory provisions which dea
with | eases and allotnents together, all reference to |eases
are omtted for the sake of sinplification. The earliest
provision in this behalf is s. 9-A of East Punjab Act XV of
1947 which was inserted into it by East Punjab O di nance XVi
of 1948 replaced by East Punjab Act XLI X of 1948. Sub-
section (2) of a. 9-A provides that notw t hstandi ng anyt hi ng
contained in any enactment for the time being in force, 'the
Cust odi an may cancel any allotnent or amend the terns of any
agreenent on which any evacuee property is held or occupied
by any person, whether such agreenent was entered into
before or after the coning into force of East Punjab
Ordinance XVl of 1948. It is further provided by sub-ss.
(3) and (4) thereof, that if a personis in unauthorised
possessi on of any evacuee property the Custodian may treat
such person either as a tenant or as a trespasser and that a
per son treated as a trespasser, on cancel | ati on of
allotment, shall, on denmand, surrender possession to the
Custodi an. The subsequent East Punjab O di nance | X of 1949,
Central O dinance XXVII of 1949 and Central Act XXXI of 1950
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contain substantially the same provisions relating to
cancel lation of allotnents. It nay be nentioned that al

these legislative nmeasures had a section relating to rule-
maki ng power right fromthe tinme. of East Punjab Act XIV of
1947 and al so a provision that the provisions of the Act and
the rul es made thereunder shall have effect notw thstanding
anything inconsistent therewith in any enactnment other than
that Act. (See ss. 22 and 18-B of East Punjab Act XV of

1947 and ss. 55, 56 and 4 of’ Central Act XXI of 1950). By
virtue of this
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rul e maki ng power, the Provincial Government and the Centra
Governnent made rules fromtime to time, which wll be

noti ced presently.

Fromt he above history of alterations at short intervals In
some of the main relevant provisions, it is clear that the
| egislation was being adjusted from time to tine wth
ref erence to the exigencies K and difficulties of the
di fferent ~ probl ens which had to be grappled with, both in
the matter of internal admi nistration as also on account of
i nter-dom-nion conferences between Paki stan and | ndi a. It
may be nentioned that during the two year period between the
first Provincial legislation in 1947 and the first Centra
legislation in 1949 there were as many as six-inter dom nion

conferences, i.e., in‘January 1948, April 1948, July 1948,
Decenmber 1948, April /1949 and June 1949.
Stopping here it will be seen that the position, in its

general aspect, is that all evacuee property is vested in
the Custodian. But the evacuee has not lost his ownership
init. The law recognised his ultimte ownership subject to
certain limtations. the evacuee may cone back and obtain
return of his property, as also an account of the managenent
t hereof, by the Custodian. Such return which was originally
contenplated without any restriction, is subsequent |y
dependent on 'a notification or a certificate of the Centra
Government. Until such return the Custodian may nanage the
property by granting allotments in favour of displaced
per sons. The nature of an allotnent is clear from its
definition that it is grant of the right of wuse and
occupation. This in the first instance was contenplated as
being only tenporary. By a later definition, it~ was nade
wider so as not to be restricted to a temporary use  and
occupati on. But the allotnent is clearly, subject to the
power of cancellation thereof vested in the Custodian, which
will entitle himto obtain its possession. ~Such-rules  were
undergoing alterations from time to tine. In~such a
situation it would prinma facie be difficult to

816

recogni se the allottee of any evacuee property, in so far as
his position is governed by the main provisions of the
Evacuee Property Adnministration Acts (unaffected by any
specific rules applicable to any particular class of
property or any specific arrangenent or contract), ‘as a
person having sonme kind of property or having a recognised

interest therein which by itself constitutes 'property’. It
is nore in the nature of a licence which is liable to be
cancelled by the grantor. It nmay be nentioned that there

appear to be certain rules nmade by the East Punj ab
Covernment dated August 6, 1948, under East Punjab Act XV
of 1947 as anended in 1948 relating to cancellation of
al l ot ments. But the text-of these rules was not available
to us. However this may be, it is urged that certain other
| egi sl ati ve neasures and statutory rules made in exercise of
the statutory powers, have nmade a difference in the position
arising in respect of allotnents of agricultural |ands
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granted in favour of displaced persons in East Punjab who
left landed property in Wst Punjab. It is, therefore,
necessary to review the sane.

The first neasure for the resettlenment of the displaced
| and- hol ders of West Punjab on evacuee | ands was, the East
Punjab Refugees (Registration of Land dainms) Odinance,
1948 (E. P. Odinance VIl of 1948) which was replaced by
East Punjab Refugees (Registration of Land C ains) Act, 1948
(E. P. Xl of 1948). It is in pursuance of the rules
framed under this Act that what is known as the Parcha claim
and the formtherefor were standardi sed calling for accurate
information as regards quite, a large nunber of details
which had to be taken into consideration in determning the
land to be allotted to a displaced | and- hol der. This was
followed by the East Punjab Displaced Persons (.Land
Resettl enent) O dinance, 1949 (E. P. Odinance XIV of 1949)
which was replaced by the East Punjab Displaced Persons
(Land Resettlenment) Act, 1949 (E. P. XXXVl of 1949). Thi s
Act was ‘nmeant " to provide for the allotnment of evacuee

lands, in “East ~Punjab." The right of an allottee to
possessi on _of the
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land allotted subject to paynent of rent, etc., to the

Custodian or his right to a share in the rent from the
present hol der thereof (that is, the cultivating occupant),
if any, and other incidents arising from such possession
were specified in this Act. |In between these two Acts,
notification No. 4892/s dated July 8, 1949, was issued by
the Punjab CGovernment in exercise of the rule-making power
vested in it under cls. (f) and (ff) of sub-s. (2) of s. 22
of East Punjab Act XI'V.of 1947 as anended in 1948. Thi s
notification sets out the statenent of conditions on which
the Custodian could grant allotnents of |and vested.in him
This notification is virtually the charter of the rights of
allottees. It is the basis of what has come to be known as
the quasi-permanent allotnent.. In the rules set out in this
notification a | displaced person’ is defined as | 'a |and-
hol der in West Punjab etc.’” and it is specified that /" an
all otment shall be made in favour of a displaced person and
for a period for which the land remains vested in the
Custodian." The word 'allottee’ is defined as including "
heirs, legal representatives and | essees of the allottee.”
It may be nentioned in this context that East Punjab
Di spl aced Persons (Land Resettlenent) Act, 1949, nmentioned
above, which was passed shortly after these rules were
notified also defines the word | allottee’ and says that
allottee neans " a displaced person to whomland is allotted
by the Custodi an under the conditions published wth . East
Punj ab Governnent notification No. 4892/S dated July 8, 1949
and includes his heirs, legal representatives and sub-
| essees."” Thus the definitions of the word | allottee ' in
the rules of July 8, 1949 and under the Act passed 'shortly
thereafter recognise not only that an allotment is to be in
favour of a displaced | and-hol der for the period the land is
vested in the Custodian but that it enures for the benefit
of his heirs and legal representatives. Therefore, the
first incident of allotnent inplicit in this is t he
heritability of the rights of the allottee which constitute
guasi - per manent al | ot ment under the above nment i oned
notification of July 8, 1949. Various other rights are
specified in

105
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cls. 3, 4, 5, 7 and 8 of the said notification. These wll
be summarised Ilater. But it is to be noticed that the
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allotment itself is subject to resunption wunder el. (6)
t her eof . Before considering the nature of the interest
whi ch these various clauses of the notification confer on
the quasi-permanent allottee, it is necessary to see how far
this notification of July 8, 1949, is affected by subsequent
| egislation and the rules framed thereunder

Now the East Punjab Evacuee Property Administration Acts
were repealed and replaced by Central O dinance XXVII of
1949 and Central Act XXXI of 1950. Both the Centra

O dinance and Central Act had each a section, s. 53 and s.
55 respectively, under which the Central Governnent may
del egate its rule maki ng power to the State Governnent. In
exerci se of such del egated power the State Governnment issued
a notification No. 1554-Cust. dated February 6, 1950, the
rel evant portion of which is as follows:

" The Provincial Government is pleased to notify that
St at ement of Conditions issued by the Custodian and
publ i shed under the notification No. 4891/S and 4892/ S dat ed
the 8th July, 1949, shall be deened to be and shall continue
to remain in force as rules framed by the Provincia

Covernment _ under sub-section (2) of section 53 of the
Central Ordinance No. XXVII1 of 1949 under delegation from
the Central CGovernnment under Notification No. 3094-A/ Cus/49
dat ed 2nd Decenber, 1949, subject to the fol l owi ng
nodi fi cati ons and anendnents:

(i)The rules as stated in the Statenent of Conditions under
notification Nos.. 4891/S and 4892/ S dated the 8th July,
1949, shall be called the Adm nistration of Evacuee Property
(Rural) Rules, 1949.

(ii)Definition. (a) ~The word “ACT' defined in the said
Statement of Conditions shall mean the Adm nistration of
Evacuee Property Odinance, 1949 (Ordinance No. XXVII1 of
1949).

The above rules of July 8, 1949, have, therefore, continued
to be operative as rul es made under the
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Central Ordinance. On the repeal of the Central ~Ordinance
by Central Act XXXI of 1950 and by virtue of s. 58 thereof,
these rules continue to be in force as though they are rules
made under the Central Act of 1950. Further, the Central

CGovernment framed rules on September 28, 1950, entitled
Adm ni stration of Evacuee Property (Central) Rules, 1950,
which will be noticed presently. Later, in exercise of the
del egat ed rul e- maki ng power vested in the Provincial Govern-
ment under s. 55 of the Central Act, the Punjab Governnent
framed rul es dated August 29, 1951, entitled " Instructions
for review and revision of land allotnent. " These two sets
of subsequent rules would affect the rules of July 8, < 1949,
to the extent that any of themare inconsistent wth the
earlier rules. A conparison of the subsequent rules wth
the wearlier rules of July 8, 1949, shows that the |Iater
rules do not concern any of the matters provided by the
earlier rules of 1949 (and 1950) excepting as regards the

provi si ons relating to resunption-which virtually i s
cancel l ation-of allotnents. Hence the rules of July 8,
1949, continue to be in force except to that extent, if any.
The portion which has undergone, if any, variation by

subsequent rul es may now be noticed.

The provision for resunption in the rules published, by the
Punjab Governnent in its notification of July 8, 1949, is as
fol |l ows:

" 6. The Custodian, or as the case may be, t he
Rehabilitation Authority shall be conpetent to resune,
amend, wthdraw, or cancel the allotnent on any of the
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fol | owi ng grounds:

(a)lt is contrary to the orders of the East Punj ab
Government, or the instructions of the Financial Com
m ssi oner, Rehabilitation, or the Cust odi an, Evacuee
Property, East Punjab ;

(b) The allottee has infringed or appears to be, preparing to
infringe any of the terns of allotnent;

(c)The allotnment was obtained by false declaration or
insufficient information or is contrary to the purpose of
rehabilitating the displaced persons;

820

(d) The area allotted or occupied by the allottee is nore
than he was authorised to take on allotnent or occupy under
the instructions issued by the East Punjab Government or the
Fi nanci al Commi ssioner, Rehabilitation, or the Custodian
Evacuee Property, East Punjab;

(e) Were the clainms of other parties with respect. to the
| and have been established or accepted by the Custodian or
the Rehabi'litation Authority;

(f) Wen the allottee has been convicted of an of fence under
the Act; or

(g) If the allottee fails to take possession of the and
within the time as nmay be allowed by the Custodian or the
Rehabilitation Authority, or after having taken possession
fails to cultivate/'theland or a part hereof "

The next set of rules are those made under Central Act XXX
of 1950. Rule 14 of Central Rules, 1950, is the foll ow ng:
LA (L) e e "

(2) In case of an-allotnent -granted by the Custodian
hinmsel f, the Custodian may evict a person on any ground
justifying eviction of a tenant under any law ~-elating to
the Control of Rents for the tinme being in force in the
State concerned, or for any violation of the conditions of
the all ot nent.

(3) The Custodian nmay evict a person who has secured an
allotment by m srepresentation or fraud or if he is found to
be in possession of nore than one evacuee property or in
occupation of accomodation in excess of his requirenents.
(4) e "

It will be seen that the above provisions are not in
t hensel ves powers of cancellation —or nodification of
al l ot ment but are supplenentary thereto authorising eviction
of an allottee under the circunstances indicated therein
The next set of rules in this connection are rules dated
August 29, 1951, enacted by the Punjab Governnment in
exerci se of powers delegated to it by the Central Governnent
under s. 55 (1) of Central Act
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XXXl of 1950. In so far as these rules relate to -allot-
nents, «cls. (a) to (g) of r. (1) thereof are virtually the
sanme as those relating to resunption in the notification of
July 8, 1949. The additions thereto in the 1951 rules are
the follow ng:

" (1) The Custodian shall be conpetent to cancel or
termnate any allotnent or vary the terns of any allotnent
or agreenent and evict the allottee in any one of the
foll owi ng circunstances:

(8) 10 (G) i

(h) that it is necessary or expedient to cancel or vary the
terns of an allotment for the inplenmentation of resettl enent
schenmes and/or rules franed by the State Government; or for
such distribution anongst displaced persons as appears to
the Custodian to be equitable and proper; or

(1) that it is necessary or expedient to cancel or vary the
terns of an allotnment for the preservation, or the proper
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adm ni stration, or the nanagenent of such property or in the
i nterests of proper rehabilitation of displaced persons.

(2) Anything done or any action taken in exercise of any
power conferred by the previous rules shall be deenmed to
have been done or taken under these rules, as if they were
in force on the day on which such thing was done or action
was taken. "

A close scrutiny will show that as regards resunption or
cancel l ati on of (quasi-permanent) allotnments nmade under the
notification of July 8, 1949, the Central Rules of 1950 do
not nake any alteration by r. 14 thereof but give only
suppl enentary powers of eviction in certain contingencies.
The rul es of August 29, 1951, nmade by the Punjab Governnent
under del egated authority will be found on conparison to be
substantially the sane as those enunerated in cl. (6) of
July 8, 1949, notification under the heading | Resunption’
with the addition of cls: (h) and (i) and wit an additiona
cl ause giving retrospective operation to the new rul es.

Rule 14 of the Central Rules, 1950, has been subsequently
nodi fi ed by notification No. S.R QO 1722 dated
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Oct ober 29, 1951, by adding sub-r. (6) which is as follows:
VWere any State CGovernment has, in exercise of the powers
del egated to it, made any rul es under clause (1) of sub-
section (2) of section 56 of the Act which are inconsistent
with this rule, such rules shall prevail over this rule. "

This obviously is intended to indicate that if there is any
i nconsi stency as regards the power of cancel llation between
the Central Rules and the | ater delegated State Rules, the
State Rules are to override the Central Rules. Now, al
these rules relating to the power of cancellation which
derive their authority fromthe rul e naki ng power given by
the Provincial and Central Acts must, according to the
ordinary rules of construction, be read'so as to harnonise
with the powers of cancellation under the Act itself. It
follows that r. (6) relating to resunption of allotments
under the notification of July 8, 1949, as it originally
stood wuntil February 6, 1950, nust be read with s. 9-A of
East Punjab Act XV of 1947 as anended in 1948, in so/'far as
it relates to allotnent. Simlarly Central Rules of 1950,
and the del egated State Rules of 1950 and 1951 nust be read
to harnmonise with s. 12 of Central Act XXX of 1950, in so
far as they relate to allotnments nade under the notification
of July 8, 1949. Reading these powers of cancellation under
the Act and the Rules together, it will be found that the
power of cancellation of such allotnments is wide and varied
and depends to a substantial extent on ad mnistrative
orders and considerations. Rule 14 of Central Rules, 1950,
underwent alterations in July, 1952, and February, = 1953.
These are subsequent to the date of cancellation of the
allotment in the present case and have no direct bearing on
the present case.

Pausi ng here and summarising the position as it obtained
till July 22, 1952 (when further-rel evant rules were franed)
as regards the rights under the (quasi pernmanent) all otnent
schene introduced by notification of July 8, 1949, nmay be
stated thus. (References given as against each are to the
rel evant provisions of the notification of July 8, 1949).
823
1. The allottee is entitled to right of use and occupation
of the property until such time as the property renmins
vested in the Custodian. (Cause 3 (1).)

2. The benefit of such right will enure to his heirs and
successors. (Definition of "allottee '.)
3.H s enjoynent of the property is on the basis of paying
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| and-revenue thereupon and cesses for the tinme being.
Additional rent nay be fixed thereupon by the Custodian. |If
and when he does so, the allottee is bound to pay the sane.
(Cause 3 (3).)

4. He is entitled to quiet and undi sturbed enjoynent of
the property during that period. (C ause 8.)

5. He is entitled to make inprovenents on the land wth
the assent of the Custodian and is entitled to conpensation
in the manner provided in the Punjab Tenancy Act. (d ause
7.)

6. He is entitled to exchange the whole or any part of the
land for other evacuee land wth the consent of the
Custodi an. (C ause 5.)

7. He is entitled to lease the land for a period not
exceedi ng three years wthout the permssion of t he
Custodi an and for | onger period with his consent. But he is
not entitled to transfer his rights by way of sale, gift,
will, nortgage or -other private contract. (C ause 4 (c).)

8. Hi s rights” in the allotnent are subject to the fairly
ext ensi ve _powers of cancell ation under the Act and rules as
t hen in-_ force prior to July 22, 1952, on varied
admini strative considerations and actions such as t he
followi ng (Clause 6 and subsequent rules of 1951.):-

(a)That the allotment is contrary to the orders of the
Punjab Governnent/ 'or the instructions of the Financia
Conmmi ssi oner, Rel i ef and Rehabilitation, or of t he
Cust odi an, Evacuee Property, Punjab

(b) That the clainms of other parties with respect to the |and
have been established or accepted by the Custodian or the
Rehabi litati on Authority;
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(c) That it is necessary or expedient to cancel or vary the
terns of an allotnment for the inplenmentati on of resettl enent
schenes and/or rules franmed by ,the State Governnent; or for
such distribution anmongst displaced persons as appears to
the Custodian to be equitabl e and proper

(d) That it is necessary or expedient to cancel or vary the
terns of an allotnent for the preservation, or the proper
admi ni stration, or the nanagenment of such property or in the
interests of proper rehabilitation of displaced persons.

It is noteworthy that the powers of cancellation include the
liability of the allotnment to be cancelled, if it is secured
by false declaration or insufficient information, and also
if the allottee is convicted under the provisions of the
Evacuee Property Adnministration Acts. (Clause 6 (c) and
(f).).

Taking all the above incidents together as to the position
of a displaced | and-hol der to whom evacuee agricul tural |and
has been allotted Under the notification of July 8, 1949,
there can be no doubt that he is in a definitely better
| egal position than the allottee of other kinds - of
property under Central Act XXXI of 1950 and the Centra
Rul es of 1950, who, as already shown, is nore or less in the
position of a |licensee.

But even so, it is still far short of what can be consi dered
as being initself | property either in the w dest sense or
in a limted sense. It is very strenuously urged that

though this might appear to be so if one has regard only to
the legislation and to the statutory rules up to July 22,
1952, the position of such an allottee energes nor e
definitely and clearly in the light of further |[|egislation
and subsequently amended rules. It is urged that this |ater
legislation was in inplenmentation of the, original Press
Conmuni que dated February 7, 1948 which was understood to
hol d out the assurance of allotnent its conferring permanent
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property. On this contention the later legislation has al so

been brought to our notice. 1In view of the insistence wth
whi ch this contention has been urged
825

and the inportance of the question, it is desirable to
notice the same and to consider the effect thereof wthout
deciding whether the later legislation and the Press
Conmuni que are relevant for the decision of the mtters
involved in this case

The earliest change in the pre-existing situation, as above
noti ced, was brought about by two notifications, S. R 0.
1290 dated July 22, 1952, and S. R 0. 351 dated February
13, 1953, as a result of which sub-r. (6) of r. 14 of the
Central Rules of 1950 stood anended by the substitution of a
new sub-rul e which is as fol lows :

" (6) Notwithstandi ng anything contained in this rule, the
Custodi an of Evacuee Property in each of the States of
Punj ab ~and Patial a and East Punjab States Union shall not
exerci se 'the power of cancelling any allotment of rura
evacuee property on a quasi-pernmanent basis, or varying the
terms of _any  such allotnment,  except in the followng
ci rcunst ances:

(i)where the allotment was made al though the allottee owned
no agricultural |and in Pakistan;

(ii)where the allottee has obtained |land in excess of the
area to which he was entitled under the scheme of all otment
of land prevailing at the time of allotnent;

(iii)where the allotnent is to be cancelled or varied-

(a)in accordance wi th an order made by a conpetentauthority
under section 8 of the East Punjab Refugees (Registration of
Land. dains) Act, 1948

(b)on account of the failure of the allottee to take
possession of the allotted evacuee property wthin six
nont hs of the date of allotnent;

(c)in consequence of a voluntary surrender of the allotted
evacuee property, or a voluntary exchange wth ot her
avai | abl e rural evacuee property, ‘or a nmutual exchange wth
such other avail abl e property;

(d) in accordance with any general or special order of the
Central Governnent;

106
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Provided that where an allotnment is cancelled or ~varied
under clause (ii), the allottee shall be entitled to retain
such portion of the land to which of the would -, have  been
entitled under the scheme of quasi-permanent allotment of
| and:

Provided further that nothing in this sub-rule shall apply
to any application for revision, nade under section 26 or
section 27 of the Act, within the prescribed tine, ~ against
an order passed by a |lower authority on or before 22nd July,
1952."

Thi s anendment has undoubtedly the effect of nodifying the
power of resunption or cancellation vested in the Custodian
authorities in respect of quasi-pernmanent allottees by
virtue of the pre-existing rules and to confine such power
within narrow limts as specified therein. But whether the
restrictions on this power of cancellation can be harnoni sed
with the power to vary or cancel allotnents vested in the
Custodian under s. 12 of Central Act XXXI of 1950 is a
matter not wthout sone difficulty. 1t may, however, be
assuned that, if possible, the | atest amendnent of r. 14 of
Central Rules, 1950, by the insertion of the anended sub-r
(6) therein wll have to be harnonised with. the nain
section by a process of construction so as not to nullify
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the beneficient provisions specifically enacted in nmandatory
| anuage. It is noteworthy that the | anguage of the new sub-
r. (6) of r. 14 operates only as a restraint on the exercise
of the power of cancellation vested in the Custodian and not
as a negation of the power itself and it may, therefore,
well be that there is no inconsistency. The choice of the
| anguage appears to be intentional. On the other hand it
nmay be noticed also in this context that there have been
sone amendments in 1953, 1954 and 1956 of s. 16 of Centra
Act XXXI of 1950 relating to return of the evacuee property
to the evacuee which continue to recognise his right to
return of the property and have made sone alterations in the
details of -t he procedure appl i cabl e t heret o. The
continuance of the right of return may well inply the
continued existence of the power to cancel the allotnent.
827
The next inportant legislative neasure is the Displaced
Per sons (Conpensati on-and Rehabi l'itation) Act, 1954 (XLIV of
1954). By s. 12 of ‘this Act it is provided as foll ows:

" If the Central GCovernnment is of opinion that it is
necessary to —acquire any evacuee property for a public
purpose, being a, purpose connected with the relief and
rehabilitation of-displaced persons, including paynent of
conpensation to such persons, the Central Government may at
any time acquire such evacuee property by publishing in the
Oficial Gazette a/  notification to the effect that the
Central Governnent has decided to acquire such evacuee
property in pursuance of this section

(2)On the publication of a notification under subsection
(1), the right, title and interest of any evacuee in the
evacuee property specified inthe notification shall, on and
fromthe beginning of the date on which the notification is
so published, be extinguished and the evacuee property shal
vest absolutely in the Central CGovernnment free from al
encunbr ances.

() et "

It may be noticed that by virtue of Central Governnent
notification No. S.R O 697 dated March 24, 1955, under sub-
s. (1). of this section, all evacuee property allotted under
the Punjab Government notification dated July 8, 1949, has
been acquired by the Central Covernnent excepting certain
specified categories in respect of which proceedings were
pending. It does not appear that the propertie’ s which are
the subject matter of the present application have been
acquired wunder this notification, probably because the
di spute about themis still pending. Section 3 of the Act
provi des as foll ows:

" There shall be paid to an evacuee conpensation in respect
of his property acquired under section 12 in accordance with
such principles and in. such nanner as may be agreed upon
bet ween the Governnents of India and Pakistan. "

Section 14 makes provision for constituting a conpensation
pool for the purpose of payment of conpensation and
rehabilitation grants to displaced persons. The
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evacuee property acquired under s. 12 fornms part of this.
conpensati on pool . Section 10 is inportant and provides
inter alia that where any inmovable property has been
allotted to a displaced person by the Custodian under
conditions published by the notification of the Governnent
of Punjab No. 4892-8 dated July 8, 1949, and such property
is acquired under the provisions of the Act and forns part
of the conpensation pool, the displaced person shall, so
| ong as the property remains vested in the Centra
CGovernment, continue in Possession of such property on the
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same conditions on which he held the property imediately
before the date of the acquisition. It is further provided
that the Central Governnent may for the purpose of paynent
of compensation, transfer to him such property on such termns
and conditions as may be prescribed. Section 40 provides
for the rule-making power. Sub-section 1 (a) thereof_
enables the Central Government to make rules providing for
the formand manner in which and the time within which, an
application for payment of conpensation may be nmade and the
particulars which it should contain. It may be noticed that
"conpensation " referred toins. 10, in so far as it
relates to a displaced person, obviously refers to the
conpensation for |oss of ‘his property in Pakistan and is not
the recognition of a right to conpensation for deprivation
of his interest, if ~any, in the allotted property by
cancel | ati on. Rul es have been nade by the Centra

CGovernment called the Displaced Persons Conmpensation and
Rehabi litation Rul es, 1955, published by notification dated
May 21, /1955. Rules 71 and 73 relate to verified clains
whi ch do not seemto refer to agricultural lands. "Verified
cl ai ns" rel ate to wurban imovable property as t he
definition there of in the Displaced Persons (O ains) Act,
1950 (XLIV of 1950) shows. Rule 72 (1) relates to an
allottee of agricultural |and having no verified claim and
is relevant. Rule 72°(2) provides that if the Settlenent
Oficer is satisfied that the allotment is in accordance
with the quasi-permanent schene, he may -pass an order
transferring the land allotted to theallottee in
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per manent ownershi p as conpensation and, shall also, issue
to hima sanad in the formspecified in the, Appendix XVilI
or XVIIl, as the case may be, granting himsuch rights. A
scrutiny of the sanad which is, printed at page 70, Appendi x
Vi, of t he Di spl aced, Per sons Conpensati on and
Rehabilitation Rules, 1955, issued by the Governnent of
India, Mnistry of Rehabilitation, shows that it is  only
under this sanad that an all ottee obtains pernmanent property
in the land., which originally belonged to the evacuee and
which was allotted to himunder the quasi-permanent ~all ot-
ment scheme. This sanad is the cul mination of the hope& and
expect ati ons of allottees held out under the Press
Conmuni que dated :February 7, 1948, and confirms, if _—any,
the view that until such stage has been reached the allottee
has no such interest in the evacuee |ands which can by
itself constitute "property" wthin the ~neaning of the
protected fundanental rights. It is adnitted by the |earned
counsel for the petitioners that the petitioners in this
case have not yet been able to obtain any sanad under these
rules for the lands originally allotted to them and
cancelled by the inmpugned orders of the Custodian and the
Deputy Custodi an-General. He urges, however, that having
regard to the whole schenme and on the assunption that the
orders of cancellation, which he challenges, are erroneous,

they Wuld in the ordinary course have obtained the sanad
for the lands and that the right to relief under Art. 32
nmust be determined on that footing. Geat; stress is laid
on the fact that under the schenme of Central Act XLIV of
1954, even if evacuee property is acquired under s. 12
t her eof the quasi-permanent allottee is entitled to
continue in possession of the property under s.10 on the
same conditions as before so long as the property renmains
vested in the Central CGovernnent. Stress is also laid on
the fact that he can apply for transfer of the property to
hi nsel f under r. 72 (2) 'of the rules made under the Act in
paynment of conpensation payable to himin lieu. of his
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property left-. in-Wst Punjab and that such application for
transfer’ is nornally to be granted and a sanad i ssued
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to him In this context, |earned counsel for the petiioners
relies on the well-known principle, viz.,, wher e a
di scretionary power is vested in a statutory authority, to
act in certain circunstances for the benefit of certain
person or class of persons (as in s. 10 of Central Act XLIV
of 1954 and r. 72 (2) of the rules thereunder) the exercise
of such power in favour of such a person, where the
requisite conditions exist, is obligatory and not optional
as laid down in the case in Julius v. Lord Bishop of Oxford
(1). This principle, however, has no application in the
present case. Wiile it is true that tinder s. 10 an
al l ottee under the quasi-pernmanent allotnment schene has the
benefit of continuing in possession thereof and nay obtain
transfer on application, such benefits are subject to the
powers cexerci sabl'e under s. 19 of the same Act and r. 102 of
the rules framed thereunder. "1t may be noticed that in
respect . ‘of ~ the evacuee property which has been acquired
under s.-12 and which forms part of ‘the conpensation poo
under s. 14, the Central Governnent nay appoint under s. 16
of the Act, for the nmanagement thereof, Managing O ficers or
Managi ng Cor porati ons. Section 19 of the Act further
provi des as foll ows:

" 19. Powers to 'vary or cancel allotnent of any property
acqui red under this Act.

(1). Not wi t hst.andi ng anyt hi ng cont ai ned, in any
contract or any other law for the time being in_ force but
subject to any rules that nmay be, nade under this Act, the
managi ng officer or managi ng corporation nay - cancel any
allotment or anend the terns of any allotnment under which
any evacuee property acquired under this Act is ‘held or
occupied by a person, whether such allotnment was '@ granted
before or after the comencenent of this Act.

Rul e 102 of the rules framed under the Act is as follows
"102. cancel | ati on al l ot ments A nmanagi ng of ficer
managi ng corporation --may in respect -of

(i) (1880) 5 App. Cas. 214.
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the property in the conpensation pool entrusted to him- or
to it, cancel an allotnent or vary the terms of any such
allotment if the allottee-------

(a) has sublet or parted with the possessi.on of. the ~whole
or any part of the property allotted to him without the
perm ssion of a conpetent authority, or

(b) has used or is using such property for a purpose other
than that for which it was allotted to him wthout the
perm ssion of a conpetent authority, or

(c) has conmitted any act which is destructive of or
permanently injurious to the property, or

(d) for any other sufficient reason to be recorded in
writing.

Provided that no action shall be taken wunder this rule
unl ess the allottee has been given a reasonable opportunity
of bei ng, heard."

These are in ternms wi de enough to include quasi-permanent
allotments. This shows that notwithstand. ing the privilege
of the quasi-permanent allottee to continue in possession
under s. 10 and the scope he has for obtaining, a transfer
under the sanme section and r. 72 (2) of the rules nmade
thereunder, his allotment itself is liable to be cancelled
under s. 19 and r. 102. Hence he has no such right to
obtain a transfer which can be given effect to within the
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principale of Bishop of Oxford's case (1). He does not,
therefore, appear to have an indefeasible right to obtain
transfer of the very land of which he is the quasi-permnent
allottee, if such land is acquired under s. 12 of the Act.
Thus the position of quasi-permanent allottee, whether
before July 22, 1952, or after that date, is that his
rights, such as they are, either under the notification of
July 8, 1949, or under s. 10 of Central Act XLIV of 1954,
are subject to powers of cancellation exercisable by the

appropriate authorities., in accordance with the changing
requi renments of the evacuasede property law and its
adm ni stration. Hence the quality of the interest of the
di spl aced, al lottee in (1) 3 App. Cas. 214.
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evacuee agricultural land allotted to him appears to be

substantially the same for the present purpose and the rea
guestion is whether suchinterest constitutes " property
within the neaning of Arts. 19, 31 (1) and 31 (2) of the
Constitution.

The above detail ed consi deration of the various incidents of
a quasi - permanent allotnment show clearly that the sum tota
thereof does not in any sense constitute even qualified
ownership of the landallotted. At beat it is analogous to
what is called jus in re-aliena according to the concept of

Roman Law and may be sonme kind of interest in |and. The
basic features of that interest are  that the ultimte
ownership of the land is still recognised to be that of the

evacuee and the allotnment itself is liable to resunption or
cancellation with reference to the exigencies of t he
adm ni stration of evacuee |aw.~ The interest so recognised,
isinits essential concept, provisional, though with a view
to stabilisation. and ultimte pernmanence. The provisiona

characteristic of this interest enmerges fromthe fact that
there have had | to be a series of -interDomn nion conferences
to settle on governnental |evel the problens &rising out of
evacuee property in either country. ~ The, stabilisation had
to await the results of such conferences. Thus both with
reference to the internal necessities of the admnistrative
problens inherent in the process of settling the displaced
persons on the evacuee lands with reference to various
considerations and policies and the —external problem of
arriving at understandings between the two governnents,
these rights had to be so regulated fromtinme to tine and
had an elenment of unstability, though they were being
progressively i nvest ed with t he characteristics of
stability. An interest in |land owned by another in such a
situation cannot be fitted into any, concept of ' property’

in itself. The concept of a bundle of rights in
agricultural land constituting by itself 'property’ is the
outconme of a stable and settled state of affairs relating to
such bundle of 'rights. Hi storical jurisprudence shows that
even the concept of individual. property in agricultura

| and was the
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out come of stable and settled conditions O Society. It is
also relevant to observe that the incidents of quasi-
permanent allotment are entirely statutory. Subjection to
the power of cancellation by the Custodian in whom the
property is vested is one of such incidents and deternines
the quality thereof. Therefore, having given our best
consi deration, we are unable to hold that the interest of a
guasi - permanent allottee is ' property’ within the concept
of that word so as to attract the protection of fundanenta

ri ghts.

Property, to fall within the scope of Art. 19 (1) (f), rust
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be capabl e. of being the subject-matter of acqui sition and
di sposal " The interest of the quasipernanent allottee
arises by statutory grant to a specified class of persons
and is not capable of acquisition by the ordinary citizen in
any of the normal nodes’ Nor is it capable of disposal by
the allottee hinmself in the normal nobdes by way of sale,
nortgage, gift or will. Neither is the interest of the
guasi - permanent allottee such as can be brought within the
scope of Art. 31 (2). Article 31 (2) as recently anended,
t aken with Art. 31 (2A) contenplates acquisition or
requisitioning (and taking possessions as a result of
transfer of the ownership or of the right to possession. It
is true that the recent anendnent came into operation on
April 27, 1955, and the inpugned orders of the Custodian and
Deputy Custodi an-CGeneral are on February 6, 1952, and My 1,
1954. But in viewof the word " deened " in the anended
Art. 31 (2A) it appears likely that the anmendnment was
i ntended to be retrospective. Even assuming that it is not
so, the words " taking possession or acqui sition in
Art. 31 (2) prior to. the anendnent are wholly inapt and
i napplicable to the bundle of rights of the nature detailed
above which constitute quasi-pernanent tenure and it is
difficult to apply to it the protection under Art 31 (2)
either as it stood before the anendnment or after the
amendnent .

Learned counsel for the petitioners has urged that even if
Arts. 19 (1) (f) and 31 (2) are not applicable, the 107
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petitioners can invoke the protection of Art. 31 (1) which
says that no person shall be deprived of his property save
by authority of law. He relies on the judgnent of one of us
reported in the State of West Bengal v. Subodh Gopal Bose
(1), where it was stated as foll ows:

" The word 'property’ as used in‘Article 31 (1) my have
been intended to be wunderstood in a wder sense and
deprivation of any individual right out of a bundle of
rights constituting concrete property may be deprivation of
"property’ which would require the authority of |aw "

This is a view which was not shared by the other nmenbers of
the Court in that decision. |In any case it is clear that in
order that Art. 31 (1) may apply, it-is not enough that
there is ’'deprivation but it nust also be deprivation
without the authority of law. Wat has happened, however,
in this case is not deprivation of the property w thout the
authority of [|aw even assuning that the bundle  of rights

constituting such an interest inland is | property’ . It is
the working out of the right of resunption or cancellation
which was one of the incidents of the property. The

cancel l ation by the Custodian authorities was under the very
aw which created those rights. Even if the exercise of
that authority can be nmade out to be wong, it is still not
open to question having regard to ss. 28 and 46 of 'Centra
Act XX-XI  of 1950. It is not an illegal usurpation of
jurisdiction by the authorities concerned so as to
constitute negation of the authority of law. In the present
case what has happened is that the quasi-permanent all otnent
of the petitioners has been cancelled in order to work out
readj ustments consequent upon the order of the higher
aut hority.

Learned counsel for the petitioners has strenuously urged
that under the quasi-pernanent allotment schene the allottee

is entitled to a right to possession within the Ilimts of
the relevant notification and that such right to possession
is itself 'property’'. That may be so in a sense. But it

does not affect the




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 22 of 22
(1) [1954] S.C. R 587,673.

835

guestion whether it 1is property so as to attract the

protection of fundamental rights under the Constitution. If

the totality of, the bundle of rights of the quasi-permanent
allottee in the evacuee |land constituting an interest in
such land, is not property entitled to protection of
fundanental rights, nmere possession of the |and by virtue of
such interest is not on any higher footing.
Lear ned counsel has al so drawn our attention to a nunber of
Acts and notifications of the Punjab Government to show that
a quasi-permanent allottee has been treated as being in the
same position as an owner of land itself for wvarious
purposes. Thus in r. 5 of the Land Revenue Rul es under the
Punjab Land Revenue Act, 1887 (Punjab Act XVvil of 1887), a
guasi - permanent allottee is classed with other land owners
as being eligible for appointnment as zaildars. Simlarly by
virtue ~of rules framed under ‘the East Punjab Hol dings
(Consolidation and Prevention of Fragnentation) Act, 1948
(East Punjab Act L of 1948), a quasi-pernanent allottee is
liable to pay the cost of consol i dation i f such
consol i dation conprises landsin his occupation. These and
other such provisions, however, have no bearing on the
guestion at issue before us.
After the close of 'the argunents before us a recent decision
of the Punjab Hi gh Court reported in Suraj Parkash Kapur v.
The State of Punjab(1l) has been brought to our notice and we
have given our careful consideration to the  sane. That
decision may be right on its nerits, a matter about which we
express no opinion. . But, withrespect, weare unable to
agree with the view expressed therein that a quasi-pernanent
allottee has such an interest in the land allotted to him as
to constitute " property ", if it is neant to convey thereby
that it is property which attracts the protection of
fundanental rights under the Constitution.
For all the above reasons we are unable to hold that any
fundanental right of the petitioners has been
(1) (21957) LIX P.L.R 103.
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infringed This petition is accordingly disnissed but; in the
ci rcunmst ances, w thout costs.

In holding that quasi-permanent all otnment does not carry

with it a fundanental right to property under t he
Constitution we are not to be supposed as denying  or
weakeni ng the scope of the rights of the .allottee. These

rights as recognised in the statutory rules are inportant
and constitute the essential basis of a satisfactory by
rehabilitation and settlenment of displaced |and-hol ders.
Until such tinme as these | and-hol ders obtain sanads to the
| ands, these rights are entitled to zealous protection of
the constituted authorities according to admnistrative
rul es and instructions binding on them and of the courts by
appropriate proceedi ngs where there is usurpation of
jurisdiction or abuse of exercise of statutory powers.
Petition dism ssed.
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