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ACT:

Wealth Tax Act 1957, s. 4(1)(a)(iii)-whether the word
"benefit" meant "inmediate or deferred" benefit or only
i mredi ate benefit.

Weal th Tax (Anendnment) Act 1964, s. 4-effect of-whether only
decl aratory.

HEADNOTE:

I n August 1957 the appellant created two Trusts by two sepa-
rate deeds, one of which was a charitable trust and the
other a famly trust. He then transferred certain shares to
the famly trust the schenme of which was that during the
mnority of each of three children of the appellant the
property in Schedules A B and Cto the deed ‘qua each
beneficiary was to remain vested in the trustees for the
benefit of the charitable trust, and after the expiry of the
peri od specified in each case, the corpus and income was to
be herd for the beneficial, ownership of the three children

By Clause 9 of the famly trust deed, it was provided that
t he interests granted or «created in t he respective
beneficiaries shall vest in theminmedi ately upon execution
of the deed; Cause 21 conferred upon the trustees power
either to use the incone accruing under the trust for the
benefit of the charitable trust during the period prescribed
in each case upto the tinme that each of the three children
attained majority or to accunulate the incone and deliver it
on the expiry of the periods specified to the trustees of
t he charitable trust. Cl ause 26 provi ded t hat
notw t hst andi ng anything. contained in Clauses 21 to 25 the
trustees could expend the income accruing under the
settlenment to each of the beneficiaries therein for the
mai nt enance, education, health, marriage and. advancenent of
the beneficiaries.

In computing the nett wealth of the assesses wunder the
Wealth Tax Act 1957, as on March 31, 1958 and March 31

1959, the valuation dates respectively for the assessnent
years 1958-59 and 1959-60, the Wealth Tax O ficer and the
Appel | ate Assistant Commi ssioner included the value of the
shares held by the trustees under the famly trust, on the
ground that these shares were held by themfor the benefit
of the minor children within the neaning of Section 4(1)(a)
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(iii) of the Act. On appeal the Appellate Tribunal reversed
this decision but. upon a reference, the H gh Court decided
the i ssue agai nst the assessee.

In the appeal to this court, it was contended on behalf of
the Revenue that the word "benefit" in the Section neant
i mediate or deferred benefit and the amendnent of Section
4(1)(a)(iii) by Act 46 of 1964 whereby the words "immediate
or deferred" were introduced before the word "benefit" in
the Section, was in effect only declaratory; and that in any
event it was clear fromthe recitals in the preanble and the
other terms of the famly trust deed that the intention of
the appellant was to make a settlement for the benefit of
his mnor children within the neaning of the Section prior
to its amendnent.

420

HELD: - (per Wanchoo ~and Sikri, JJ.). Considering the
terns of the famly trust deed as a whole, the shares
transferred to the trustees were not held for the benefit of
the three mnor children as on March 31, 1958 and March 31
1959 withinthe nmeaning of s. 4(1)(a) (iii)and could not

t herefore be included in the nett wealth of the as e.

[ 426FE]

By the terms of thedeed, it, war. the charitable trust
which was entitled to the income of the shares in Schedul es
A, B and C during the years before the mnmnor children
attained mpjority; wupto that time the children had no
i nterest whatsoever in that incone. It could not therefore
be said that the settlenment was for the i mediate benefit of
the mnor children. [426B-(C

Al t hough the non-obstante cl ause 26 purported to override
the provisions of Causes 21 to 25, the inclusion of d ause
21 appeared to be a typographical error.” In any event even
assumng that there was a conflict between C auses 21 and
26, the earlier disposition under Cause 21 would ' Prevai
over the later directions contained in C ause 26. Sahabzada
Mohammed Kangar Shah v. Jagdi sh Chandra Deo Dhabal Deo
(1960) 3 S.C.R 604, 611. and Ranki shore Lai v. Kamal Narain
(1963) Supp. 2 S.C.R 417, 425; referred to. [427B-C

(per Shah J. dissenting):- The prinary intention of the
appel l ant as disclosed in the preanble of the famly trust
deed was to nake provision for his children; fromthe terms
of the trust deed and particularly fromreading C auses 9 &
26 together, it was clear that there was a vested interest
imediately arising in favour of the children on the
execution of the instrument, and that they were the rea
beneficiari es.

The High Court had therefore rightly held that the shares
transferred to the famly Trust were for the imediate
benefit of the settlor’s nmnor children within the neaning
of Section 4(1)(a)(iii) and were liable to be included in
the conputation of wealth of the appellant. [435C E]

( By the Court):- The words "inmediate or deferred"
introduced into Section 4(1) (a)(iii) by Act 1946 of '« 1964
wer e not nerely declaratory. The anendnent made a
del i berate change. The word ’benefit’ nust therefore be

construed apart fromthe anmendnents and in the context neant
“for the imedi ate benefit of the individual or his wife or
m nor child". [422C, D

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION: - Civil Appeals Nos. 1133 and
11 34 of 1965.

Appeal by special |eave fromthe judgment and order dated
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Noverber 18, 1964 of the Mysore High Court in T. R C No. 4
of 11964.
R Venkat aram and R Gopal akri shnan, for the appellant.
S.V. CQupte, Solicitor-CGeneral, R Ganapathy Ilyer, R H
Dhebar and R. N. Sachthey, for the respondent.
The Judgrment OF WANCHOO and SIKRI JJ. was delivered by SIKR
J. SHAH J. delivered a dissenting Opinion
Sikri, J. These appeals by special Ileave are directed
agai nst the judgnment of the Mysore High Court in a reference
under s. 27(1) of the Walth Tax Act (27 of 1957)-
hereinafter referred to as the Act-answering the question
"whet her the suns of
421
Rs. 4,30,684 and Rs. 4, 13,353 being the value of the shares
transferred by the assessee to the Sandur Ruler’'s Famly
(Second) Trust could be included in the net wealth of the
assessee for the assessnent years 1958-59 and 1959-60 under
the provisions of Section 4(1)(a) (iii) of the Walth Tax
Act" in favour of the Revenue.
The question arose in the follow ng circunstances:- The ap-
pel | ant. H s H ghness Yeshwant Rao- Chorpade, hereinafter
referred to as the assessee, held 12,750 shares in Sandur
Manganese & Iron Ores-Ltd. on March 31, 1957. On August 24,
1957, he «created ‘tw ~Trusts, one may be called the
Charitable Trust /and the other the Sandur Rulers Famly
(Second) Trust-nmay hereinafter be referred to as the Second
Trust. The assessee transferred some shares to the Second
Trust under conditions contained inthe Trust Deed. The
Wealth Tax O ficer and the Appellate Assistant Conmi ssioner
in computing the net wealth of the assessee on March 31
1958, and March 31, 1959, the valuation dates respectively
for the assessment years 1958-59 and 1959-60, included the
val ue of these shares held by the Trustees under the ' Second
Trust. On appeal, the Appellate Tribunal reversed the
deci si ons of the authorities below and cane to t he
conclusion that the value of the shares could not be taken
into consideration in conputing the net wealth of the
assessee. The Tribunal, however, at the instance of the
Departnment referred the question of law already set out
above for the opinion of the Hi gh Court. The H gh Court, as
nment i oned earlier, answered the question against the
assessee. The assessee having obtai ned special |eave, the
appeal s are now before us.
The short question that arises is whether the shares in
guestion held by the Trustees under the Second Trust are
held for the benefit of the three minor children nmentioned
in the Second Trust deed. The answer to this question
depends, first, on the interpretation of the words "for. the
benefit of......... mnor child" ins. 4(1) (a)(iii) of  the
Act, and secondly, on whether on the true interpretation of
the Second Trust, these assets are held for the benefit of
the minor children. Section 4(1)(a)(iii) reads as foll ows: -

"4. (1) In conputing the net wealth 'of an

i ndi vi dual , there shall be included, as

bel onging to him. ..

(a)the value of assets which on t he

val uation date Eire held.

(iii)by a person or association of persons to

whom such assets have been transferred by the

i ndi vi dual ot herw se t han for
adequat e

consi deration for t he benefit of t he

i ndi vidual or his wife or mnor child or".
The learned Solicitor-General, M. Gupte, on behalf of the
Revenue, contends that the word "benefit" in this section
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nmeans A the inmedi ate or deferred benefit. He says that the
anmendnment of the section nade by the Wealth Tax (Anendnent)
Act, 1964 (46 of 1964), which cane into force on April 1
1965, is in

422
ef f ect decl aratory. Section 4 of the Amendi ng Act
substituted a new clause for the clause set out above. The

new cl ause is: -
"(iii) by a person or association of persons
to whom such assets have been transferred by
the individual otherwi se than for adequate
consideration for the imediate or deferred
benefit of the individual, his or her spouse
or minor child (not being a married daughter-)
or both, or".
We are unable to regard the new anendnment as declaratory.
The anendnent nakes a deli berate change and the addition of
the words "the imedi ate or deferred benefit" before the
words "of ‘the-individual", apart from other changes, cannot
be called “a nere declaratory |legislation, and we nust
construe -the word 'benefit’ apart fromthe anmendnents nmade
by Act 46 of 1964.
It seens to us that the word 'benefit’ in the context neans
for the i medi ate benefit of the individual or his wife or
mnor child. |If a property is transferred to Trustees to
hold in trust for the life of A and then for B. we cannot
hold that the property is held for the benefit of B, during
the life time of A 'As will appear later, under the Second
Trust, the Trustees hold the trust property for the benefit
of the Charitable Trust for a nunber of years before they
start holding it for the benefit of the nminor children. It
is difficult to say that while the property is being held
for the benefit of the Charitable Trust, it is also being
held for the benefit of the mnor children.
Coming to the second point, nanely, whether the trust pro-
perty is held for the benefit of the minor children wthin
s. 4(1)(a) (iii), it is necessary to carefully consider the
terns of the Second Trust Deed, because the H gh Court has
differed from the interpretation placed upon it by the
I ncome Tax Appel |l ate Tri bunal
It is common ground that the Trust Deed nust be considered
as a whole. The preanble to the deed reads as follows: -
"This Deed of Settlenment and Trust is nmade
this 24th day of August 1957 between His
H ghness Maharaj Shri Yeshwant Rao H ndu Rao
Ghorpade, Ruler of Sandur, now residing at
Sandur House, Pal ace Road, Bangal or e,
hereinafter called the SETTLOR of the. one
part, and H's H ghness Maharaj Shri Yeshwant
Rao Hi ndu Rao Ghorpade, Ruler of Sandur, and
Captain Sardar Dattaji Rao Chander Rao

Ranavar e, both of whom are her ei naft er
collectively called the TRUSTEES, of the other
part: -

Whereas the SETTLOR is absolutely entitled to
the shares, set out and described in Schedul es
A, B and C hereto as sole and absolute owner
t her eof ;

Whereas the SETTLOR had been and is desirous
of nmaking a settlenment on his two mnor sons
nanel vy,

423

Raj kumar  Shri Shivarao Yeshwantrao Ghor pade,
aged 16 years and Rajkumar Shri  Venkatrao
Yeshwant rao Ghor pade, aged 6 years hereinafter
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referred to as the First and the Second
Beneficiary and on his m nor daught er
Raj kumari  Shri Vijayadevi Yeshwantrao Ghor-
pade, aged 10 years, hereinafter referred to
as the Third Beneficiary, out of natural |ove
and affection towards them of the shares set
out in Schedules A, B and C  hereto
respectively, and with a view to nake
provision for them

VWereas the SETTLOR intends and desires to
give to his aforesaid minor sons and m nor
daughter, fromtine to tine, further shares or
other assets, wth the intention that such
further shares or other assets be given,
should be held in Trust for the said mnor

sons and ni nor daughter in the manner

in which
they have respectively taken the shares set
out _and described in Schedules A, B and C
hereto, as if the further shares or other
assets had fornmed part of the said Schedul es."
It is not necessary to set out the last para in the
preanmbl e. The |earned Solicitor-CGeneral attaches inportance
to the recitals in the preanble, but, in our view, the
recitals do not assist-us in any manner. There is no doubt
that the intention of the settlor was to make a settlenent
on his minor children, but the whol e question which arises
in this case is whether the settlement made by him is for
the benefit of the minor childrenwithin s.  4(1)(a)(iii).
The word "settlenment’ is neutral, and the question is what
has been settled on the mnor children. ~But there is no
doubt that the assessee out of natural 1ove “and affection
for his minor children created the Trust in question, and
that the mnminor children are the -beneficiaries under the
Trust.
Clauses 1, 2 and 3 of the Trust Deed grant, transfer and
convey the shares nmentioned in the Schedules. A B/and Cto
the Trustees. Cause 1 deals with the shares settled for
the wultimate benefit of the first beneficiary; clause 2
deals with the shares settled for the ultimte benefit of
the second beneficiary, and clause 3 deals with the shares
settled for the ultimate benefit of the third beneficiary.
These clauses are couched in the sane |anguage and it is
only necessary to set out clause 1, which is in the
follow ng terns: -
The Settlor doth hereby grant, transfer and
convey upto the Trustees the shares set out
and described in Schedule A hereto, to  have
and to hold the sane in Trust, both as to the
corpus and incone therefrom for a period of
two years fromthe date of this Indenture for
t he benefit of Shri Yeshwantrao Mahar a;
Charitable Trust and on the expiry of the said
period of two years, to have and to hold the
shares set out and described in Schedule A
424
nereto in Trust both as to the corpus and
income received after the expiry of the

af oresaid period of two years fromthe

date of
this Indenture, for the benefit of Rajkunar
Shri Shivarao Yeshwantrao Ghorpade, the First
Beneficiary herein, as the full absolute and
beneficial owner thereof, but subject to the
terms and conditions hereinafter set forth.
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Clause | thus purports to vest the shares in the Trustees
and directs, first, that they shall hold the same in trust,
both as to corpus and inconme therefrom for a period of two
years from August 24, 1957, for the benefit of t he
Charitable Trust, and secondly, that on the expiry of the
said period of two years to hold the shares in trust, both
as to corpus and incone received after the expiry of the
aforesaid period of two years from August 24, 1957 for the

benefit of the first beneficiary. It seens to us clear from
reading this <clause in isolation fromthe other clauses.
which will be referred to later, that for the first two

years the beneficiary is the Charitable Trust and not the
RaJkumar, the first beneficiary. For the first two years
there is an express direction that the corpus and the incone
should be held for the benefit of the Charitable Trust.
There was sone discussion as to why both the corpus and
i ncome are mentioned. The word "income" has been defined in
cl ause 31 of the Deed as follows:-
"In these presents, the expression ’'incone’
with reference to any Beneficiary shall nean
the incone derived fromthe shares set out and
described in the Schedul e appropriate to such
beneficiiary and any incone that may be derived
from the investnent of such income including
any /incone that may be derived from any
further’ shares or other assets that may be
transferred either by the Settlor or by any
ot her. 'persons for the benefit of any such
beneficiary, including bonus shares, if any."
It appears to us that in viewof this definition it was
perhaps necessary to nmention-the word "incone" in Cause 1
because the idea of the settlor was that income accruing in
the first year should be invested and  further  returns
secured fromit. But it is manifest that the Raj kumar, the
first beneficiary, had no interest whatsoever in the incone
accruing during the first tw ~years from the trust
properties. It is true that clause | does not direct that
the incone during the first two years should be handed over
to the charitable Trust, but this is made clear ~in /clause
21, which we shall presently consider
The next relevant clause is clause 9 which reads as under:-
"This Settlenent and Trust is hereby declared
to be irrevocable and shall take ef f ect
i Mmediately and all trusts, settlenents -and
interests granted or created by these presents

shall vest in the respective Beneficiaries
i medi ately."
425

M. Qupte relied on this clause to show that the interest of
the mnor children was a vested interest and  not a

contingent interest. Assuming that it is so, it still does
not assist us in answering the question which we have | posed
above. Assuming the interest to be vested we still have to

consi der whether the Trustees hold the shares for the
benefit of the mnor children as on the valuation dates,
i.e., March 31, 1958 and March 31, 1959.

Clause 21 to which reference was nmade a short while ago, and
the provisos thereto, are as follows. W may nmention that
the H gh Court thought that the provisos were irrel evant but
in our viewthey throw a great deal of |ight on the question
bef ore US.

"21. The Trustees mmy, 1in their absolute discretion

accunul ate the income accruing under this settlement to the
benefit of Shri Yeshwantrao Maharaj Charitable Trust for a
period of tw vyears fromthe date of this Indenture as
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respects the shares set out and described in Schedule A
hereto and for a period of twelve years fromthe date of
this Indenture as respects the shares set out- and 'des-
cribed in Schedule B hereto and for a period of eight vyears
from the date of this Indenture as respects the shares set
out and described in Schedule C hereto.
Provi ded that: -
(a) The Trustees nmay, at any tine and fromtine
to time, during the aforesaid period of two
years fromthe date of this Indenture, pay to
the Trustees of, Shri Yeshwantrao Mahar aj
Charitable Trust the whole or any part of the
i ncome accrui ng under this settlenent in res-
pect of shares set out and described in
Schedul e ~A hereto, during the said period of
two years as the Trustees may, from tinme to
time, deemfit and on the expiry of the said
period -of two years, the Trustees shall pay
over to the Trustees of the said Shri

Yeshwantrao Maharaj Charitable Trust t

he whol e
or the balance of the said in- cone as the
case may be, and thereupon the Trustees shal
stand di scharged of all their obligations to
the aforesaid Charitable Trust and thereafter
the said Chantabl e’ Trust shall. have no right
or clai mwhatsoever either to-the income or
the 'corpus of the said shares 'set out and
described in Schedul e A hereto."
Provisos (b) and (c) are in simlar terns and deal with the
shares set out in Schedul e B-and Schedul e C, respectively,
the only difference being about the period during which the
i ncome accruing could be paid to the Charitable Trust and
t he period after which the Trustees ’'were under an
obligation to pay to the Charitable Trust the whole or the
bal ance of the said income.
It seens to us quite clear fromclause 21 that the i'ntention
of the settlor was that the incone from the shares
mentioned in
426
Schedule A should be either paid over. to the Charitable
Trust during the period of two years, or if it is not -paid
over during the two years, it should be paid over to the
Charitable Trust on the expiry of the said two years.
Now readi ng clause 1 and clause 21 with proviso (a) it seens
to us that it is the charitable trust which is entitled to
the incone of the shares in Schedule A during the first two
years. Readi ng cl ause 2 and clause 21 with proviso (b) it
is equally clear that it is the charitable trust. which is
entitled to the income fromthe shares set out in Schedule B
for a period of 12 years. Further it is manifest that
reading clause 3 and clause 21 with proviso (c) it s the
charitable trust which is entitled to the income from the
shares set out in Schedule C during the first eight years.
During these periods the first, second and third beneficiary
had no interest whatsoever in that incone.
The | earned Solicitor-General says that this my be so if we
only consider clauses upto 21, but if we consider clauses
22, 23. 24, 25 and 26, they override the i ntention
mani fested until now Causes 22, 23 and 24 enable the
Trustees to accunulate the incone accruing under t he
settlenent to the first, second and the third beneficiary
respectively till July 31, 1975. W may only set out clause
22 which deals with the first beneficiary. Cause 22 reads
as follows: -
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"The Trustees may in their absolute discretion
accunulate the inconme accruing under this
Settlement and Trust to the First Beneficiary
herein wuntil the 31st July 1975 and on the
af oresaid date shall make over to himall the
Trust funds in the possession of the Trustees
as may belong to the said Beneficiary."
In our view, clause 22 enables the Trustees to accumulate
only the income accruing to the first beneficiary, does not
say what incone accrues to the first beneficiary. For that
we have to ook to the other clauses. It is only under the
latter part of <clause 1 of the Trust Deed that income
accrues to the first beneficiary. Cause 25 deals with the
eventuality of the first, second or the third beneficiary
dying before July 31. 1975. It does not really throw nuch
[ight on the question. The next clause 26, |Is inportant,
and M. CQupte strongly relies on this clause. This clause
reads as foll ows: -
"Not wi't hst andi ng -anyt hing contained in clause
21 to 25 supra, the Trustees shall have ful
power during the currency of this Settlenent
and Trust~ to expend fromout of the incone
accruing under this Settlement to each of the
Benefi'ci aries herein such anount as the
Trustees nay in their discretion deemfit for,
the nmai ntenance, education. health, nmarriage
and | advancement of each of the Beneficiaries
herein."
427
M. Gupte says that this clause shows that all the previous
clauses are a snoke-screen to enable the Trustees to spend
the noney for the benefit of the beneficiaries even during
the aforenmenti oned periods of 2, 12 and 8 years, and he says
that the non-obstante clause overrides everything contained
in clauses 21 to 25. There is no doubt that clause 21 is
mentioned in the non-obstante cl ause, but we agree with M.
Venkat araman, the | earned counsel for the assessee, 'that the
nention of clause 21 seens to be a typographical = nistake,
for the meaning of the clause is quite clear that the
Trustees cannot under this clause expend fromout ~of the
i ncone accruing under the settlenent to the charitable trust
for their power to spend is |limted to the inconme accruing
under the settlenent to each of the beneficiaries, and as we
have nentioned before while dealing with clause 21, the only
incone that accrues to the three beneficiaries under the
settlenent is after it ceases to be accunul ated for or given

to the Charitable Trust. If we were to accept M. Cupte’s
argunent we would have to omt the words "to each of. the
Beneficiaries herein" occurring in the clause. M. ~ Gupte

contends that the word ’'beneficiary’ would include the
Charitable Trust. W are unable to agree because the |atter
portion of the clause deals with education, narriage,  etc.,
and these can have reference only to the first, second and
the third beneficiary, ie., his mnor children. M. Cupte
urges that it would be natural on the part of the settlor to
provi de for the maintenance, education, health, nmarriage and
advancenent of each of the beneficiaries during their
mnority, and it would be unnatural to attribute intention
to himto | eave them wi thout any means of sustenance during
their mnority. There is no force in this contention. The
settlor nmay well have thought that he would | ook after the
m nor children during ,heir mnority, and what he wanted to
provide was for their expenses after they had attained the
age of about 18. It would be recalled that the effect of
the earlier provisions is that income starts accruing under
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the settlenent to each of the minor <children when they
reached the age of about 18. W are accordingly of the
opi nion that clause 26 does not cut down the interest which
had been settled on the Charitable Trust.
We may nmention that in this connection M. Venkataranman drew
our attention to the rule of construction laid down by this
Court in Sahabzada Mohamed Kangar Shah v. Jagdi sh Chandra
Deo Dhabal Deo (1) and Ranki shore Lal v. Kanmal Narain. (2)
In the latter case Das Gupta, J., speaking for the Court,
observed as follows: -
"Sonmetines it happens in the case of docunents
as regards disposition of properties, whether
they are ‘testamentary or non-t est ament ary
instruments, that there is a clear conflict
bet ween what is said in one part of the docu-
ment and in-another. A familiar instance of
this is where in an earlier part of the
docunent  sonme property is given
(1) [1960] 3 S.C. R 604,611
(2)7[1963] Supp. 2 S. C R 417, 425,
423
absolutely to one person but later on other
directions about the same property are given
which conflict wth and take away from the
absolute title given in the earlier portion
What is to be done where this happens? It is

wel || settled that in case of such a conflict
the ‘earlier disposition of absolute title
should prevail and the later directions of
di sposition shoul d be di'sregarded as

unsuccessful attenpts to restrict the title
already given. (See Sahabzada Mhd. Kangar
Shah v. Jagdi sh Chandra Deo Dhabal Deo(1) It
is clear, however, that ~an attenpt should
al ways be made to read the two parts of the
docunent harmoniously, if possible. I't is
only when this is not possible, e.g., where an
absolute title is given is in clear and
unanbi guous terns and the |ater ~ provisions
trench on the sane, that the l[ater provisions
have to be held to be void."
In our opinion these observations would apply to the facts
of this case if it is held that there is conflict _between
clauses 1 and 21 on the one hand and cl ause 26 on the other
But, in our view, all these clauses can be read harnoniously
by holding that the mention of clause 21 in clause 26 is a
typographi cal mstake, and clause 26 deals only with the
income which accrues to the first, second | and third
beneficiary after the interest of the Charitable Trust has
ceased.
In conclusion we hold that considering the docunent as a
whol e the shares were not held for the benefit of the three
m nor children as on March 31, 1958 and March 31, 1959.
Accordingly the answer to the question referred by the
Appel late Tribunal and set out above nust be against the
Revenue.
The appeals are accordingly allowed, judgrment of the High
Court set aside and the question referred to the High Court
answered in the negative. The assessee will be entitled to
costs here and in the High Court. One hearing fee.
Shah, J. The High Court of Mysore answered the follow ng
guestion referred under s. 27(1) of the Walth Tax Act 27 of
1957 in the affirmative: -
"Whether the sums of Rs. 4,30,684 and Rs.
4,13, 353 being the value of the shares
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transferred by the assessee to the Sandur
Ruler’s Family (Second) Trust could be in-
cluded in the net wealth of the assessee for
the assessment years 1958-59 and
60 under
the provisions of S 4(1)(a)(iii) of the
Weal th Tax Act?"
The Wealth Tax Bill was noved before the Parlianent on My
15, 1957, and was enacted as |l aw after receiving the assent
of the President. on Septenber 12, 1957. The two trust
deeds which fall to be construed in these appeals were
executed on August 24, 1957. The object of the settlor of
the two deeds of trust was to
(1) [1960] 3 S.C.R 604,611

429
evade the charge of wealth tax on the properties covered
t her eby. It was so found by the H gh Court, and that was

not denied before us. But it is open to a taxpayer to so
order his affairsthat incidence of tax my lawfully be

avoi ded. Attenpts at evading incidence of taxation though
not comendable are not illegal. I'n each case the Court
must take the taxing statuteas it stands, subject to al

its inmperfections:- If a transaction does not fairly fal

within the letter of the law, the Court will not ’'Seek to
put a strained construction to bring it within the law. The
Court will not also stretch a point in  favour of the

taxpayer to enable himto get by his astuteness the benefit
whi ch ot her taxpayers do not obtain

The two trust deeds were executed on August 24, 1957. One
is a trust deed styed "Shri Yeshwant Rao Maharaj " Charitable
Trust" hereinafter called 'the Charitable Trust’-and the
other is styled "The Sandur Ruler’s Family (Second) ' Trust"-
hereinafter called 'the Famly Trust'. O  both these
Trusts, Yeshwant Rao Chorpade, Ruler of Sandur, 'is the
settlor and the trustees are the settlor and Captain Sardar
Dattaji Rao Chender Rao Ranavare. Under the Charitable
Trust the income and all the assets of the Trust funds are
liable to be wutilised for advancenent of know edge,
education, health, safety or any other object -of genera

public utility or beneficial to mankind. The settlor is to
be the Chairman of the Board of Trustees during his lifetime
and he has power to fill up the vacancy in the office of a
trustee. |In case of his death, the Ruler of Sandur for the
time being, is entitled to fill the vacancy of the office of
trustee. Under this deed no property is settled for the
Trust. By cl. 3 the assets and the funds of the Trust are
to be such suns as the Founder Trustees may contribute or in
any manner provide to the Trust, such sunms or assets as. may
be contributed, gifted or donated by any person or conpany
to the Trust, all interest or incone arising out of the said
sunms and assets, all assets, that nay be purchased or
acquired fromout of the said funds or otherwi se acquired
for. the Trust, all investnents and realisations therefrom
out of the said funds, and assets, and all suns and assets
whi ch have by any neans becone the property of the Trust.

By cl. 4 the trustees are authorised to accept any donation
or other suns of nobney or other assets fromany person or
conpany subject to any special conditions as nay be agreed
upon, but not so as to be inconsistent with the intent and
pur poses of the Trust.

Si nul taneously with the Charitable Trust, the Fam |y Trust
was executed. Initially the settlement was to operate in
respect of 30 ordinary shares of the Sandur Manganese and
Iron Ores (Private) Ltd., ten shares described in Sch. A to
be held in trust for the benefit of Rajkumar Shivarao, the

1959-
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First Beneficiary, ten shares described in Sch. B to be
held in trust for the benefit of Rajkumar Venkatrao, the
Second Beneficiary and the renmi ning ten shares described in
Sch. C to be held in trust for the benefit of Rajkumar
Vijayadevi, the Third Beneficiary. By paragraph-2 of the
preanble it is declared that the settlor was desirous of
maki ng a settlenent "on his

430

two mnor sons, nanely Raj kumar Shri  Shivarao Yeshwantrao
Ghorpade, aged 16 years, and Rajkumar Shri Venkat r ao
Yeshwant rao Ghor pade, aged 6 years and on his m nor daughter
Raj kumari  Shri  Vijayadevi Yeshwantrao Ghorpade, aged 10
years out of natural love and affection towards them and
with a viewto nake provision for thenf, and by the third
paragraph of the preanble it was declared that the settlor
i ntended and desired to give to his mnor sons and daughter
from tine to tine further shares or other assets, with the
intention that such further shares or other assets should be
held in trust for the mnor sons and daughter to be taken by
them as 'set out -and described in Schedules A, B & C. as if
such shares —or other assets had formed part of the said
Schedul es. The primary intention disclosed by the preanble
of the deed of trust was that the settlor settled properties
described in Schedules A, B & C and declared his intention
to settle other properties in future with the object of
nmaki ng provi sion for his three naned children. The quantum
of the estate settled nust undoubtedly be determ ned by the
habendum cl ause, but the preanble may in case of anbiguity
be resorted to for ascertainingthe object of the deed and
the intention of the executant.” By the first «clause the
settlor conveyed to the trustees the shares described in

Sch. A, and to hold the sanme in trust "both as to the
corpus and inconme therefromfor a period of two years from
the date of this |Indenture for the benefit of" t he

Charitable Trust "and con the expiry of the said period of
two years, to have and to hold the shares set out and
described in Sche-dule A in Trust 'both as to the corpus and
i ncome received after the expiry of the period of two years
for the benefit of" the First Beneficiary "as  the full
absolute and beneficial owner thereof, but subject "to the
terns and conditions hereinafter setforth". Simlarly the
shares described in Sch. B were conveyed for twelve years
for the benefit of the Charitable Trust and thereafter for
the benefit of the Second Beneficiary, and by «c¢l. 3 -the
settlor conveyed the shares described in Sch. C for a
peri od of eight years for thebenefit of the Charitable
Trust and thereafter to the Third Beneficiary By cl. 4

it is declared that other shares or assets given to all or
any of the beneficiaries and transferred to the trustees
will be held in trust for all or any of the beneficiaries as
may in accordance with the settlement and trust be
specified, and subject to the same limtations, interests
and conditions as relate to the shares specified in

Schedules A B & C, as if those other shares or assets  so
transferred had forned part of the Schedule A, B & C as may
be specified by the settlor or such other person. Cause 31
of the deed of trust dens tie expression "incone" wth
reference to any beneficiary as meaning i ncone derived from
the shares set but and described in the Schedul e appropriate
to such beneficiary and any incone that may be derived from
the investment of such inconme including any inconme that may
be derived fromany further shares or other assets that nay
be transferred for the benefit of any such beneficiary.
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The scheme of cls. 1, 2, 3 &4 of the Famly Trust may first




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 16

be exam ned. The shares initially settled and any other
shares or assets subsequently settled for the benefit of the
beneficiaries or any of themare by cl. 4 to be dealt wth
as if they forned part of the three Schedules. The
Charitable Trust is to obtain the benefit of the property in
Schs. A, B & C both as to the corpus and incone,,
approxinmately for the periods during which the three
beneficiaries do not attain their respective ages of
ei ghteen vyears, and inconme therefromis to be held for the
benefit of the Charitable Trust and on the expiry of the
peri ods nentioned, the shares and the assets are to be held
in trust both as to the corpus and incone therefromfor the
benefit of the First, Second or the Third Beneficiary. The
schene devised by the settlor is that during the mnority of
each beneficiary the property in Schedules A, B & C qua each
beneficiary is to remainvested in the trustees for the
benefit of the Charitable Trust, and after expiry of the
peri od specified the corpus and incone is to be held for the

full, ' absolute and beneficial ownership of the respective
beneficiaries. By cls. 6, 7 &8 provision is nade for
appoi ntnent _of trustees. It may suffice to nention that the

settlor during his lifetine is to be the trustee and has in
case of vacancy power to appoint new trustee by witing or
by wll, and by cl. 10 the custody of the Trust assets and
every portion thereof i's to remain with the settlor and the
trustees have full power to alter the investnents in their
absol ute discretion. Cause 9 reads as follows: -
"This Settlenent and Trust is hereby declared
to be ‘irrevocable and shall = take ef f ect
i mredi ately and all trusts, settlenents and
interests granted or created by these presents
shall vest 1in the respective beneficiaries
i medi ately. "
It is not clear whether in cl. 9 the charity is intended to
be designated as a beneficiary. ~Fromthe Schedul es and cls.
1, 2 & 3 it appears that the beneficiaries were to be the
three children of the settlor. Even granting that charity
was intended to be a beneficiary within the neaning of cl
9, the instrunment vests the interests granted or created in
the respective beneficiaries inmediately on execution, and
therefore the interest which endures to the three children

of the settlor wunder the instrunent —vests in t hem
i medi at el y. By cl. 21 it is directed that the trustees
may, in their absolute discretion. accunulate the incone

accruing under the settlenent for the ~benefit of the
Charitable Trust for a period of two years fromthe date of
the indenture as respects the shares set out and  descri bed
in Sch. A, for a period of twelve years as ‘respects. the
shares set out and described in Sch. B and for a period of
ei ght years as respects the shares set out and described in
Sch. C. The direction is not obligatory, but pernmissive.
By the first proviso the trustees are authorised to pay at
any tine, and fromtime to tinme, during the period of two
years, to the trustees of the charity the whole or any part
of the incone accruing under the settlenment in respect  of
shares
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set out in Sch. A and on the expiry of the said period the
trustees are enjoined to pay over to the trustees of the
charity the whole or the balance of the income as the case
may be, and thereupon the trustees stand di scharged of al
their obligations to the charity. Sinmilar provision is nmade
by provisos (b) & (c) with regard to paynent of incone from
the shares during the period (A twelve years in respect of
shares set out in Sch. B and during the period of eight
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years in respect of shares described in Sch. C. Prima facie
this may indicate that the incone to be received from the
shares is to be applied for the benefit of charity in
respect of the shares set out in Schedules A, B & C during
the specified periods and that the children of the settlor
are not to have any interest in that incone. By cls. 22, 23
and 24 an absolute discretion is conferred upon the trustees
to accunulate the incorme until July 31, 1975 in respect of
the shares nentioned in each of the Schedules and on the
expiry of that period to nmake over to the Trust funds as may
belong to the beneficiaries. This is clearly intended to
maintain the control of the settlor over the properties
settled in trust till July 31, 1975. By «cl. 25 it is
directed that the trustees shall have control over the trust
funds and the incone, even if any of the beneficiary dies
before July 31, 1975.- C ause 26 provides:-
" Not hwi t hst'andi ng anyt hi ng cont ai ned in
clauses 21 to 25, supra, the Trustees shal
have ~full power during the currency of this
Settl ement and Trust to expend from out of the
i'nconme accruing under this Settlenent to each
of the Beneficiaries herein such amobunt as the
Trustees may in their discretion deemfit for
the maintenance, education, health, marriage
and /advancement of each of the Beneficiaries
her ei n."
Clause 26 confers upon the trustees full power during the
currency of the settlenent and trust to expend the income
accruing under the settlenent to each of the  beneficiaries
therein for the maintenance, education, health, marriage and
advancenent of the beneficiaries. This power is exercisable
notwi t hstanding any provision to the contrary nmade in cls.
21 to 25. It may be recalled that cl. 21 confers upon the
trustees power either to use the income accruing under the
trust for the benefit of Trust during the period prescribed,
or to accunmul ate the incone and deliver it on the expiry of
the periods specified to the trustees of the Charitable
Trust. But by cl. 26 the trustees under this trust are
conpetent to expend the inconme not for charity, nor to pay
it over to the trustees of the Charitable Trust, but for
mai nt enance, education, health, marriage and advancenent of
the beneficiaries.
The relevant provisions of the Walth Tax Act may now be
surmari sed. By s. 3 wealth tax is charged for every
financial year commencing on and from April-1, 1957, on the
net wealth on the
433
corresponding valuation date, on every individual, Hindu
undivided famly. and conpany. By s. 4, net wealth is to
include certain assets. Cause (1)(a)(iii) of s. 4 provides
that: -
"I n conputing the net wealth of an individual
there shall be included, as belonging to him
(a) the value of assets which on the
val uati on date are held.
(iii)by a person or association of persons to
whom such assets have been transferred by the
i ndi vi dual ot herw se t han for adequat e
consi derati on f or t he benefi t of t he
i ndi vidual or his wife or his mnor child."
Section 5 provides for exenptions of certain
assets in the conputation of net wealth. It
provides insofar as it is naterial that:-
"Weal t h-tax shall not be payable by an
assessee in respect of the following assets
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and such assets shall not be included in the

net wealth of the assessee-

(i)any property held by himunder trust or

other legal obligation for any public purpose

of a charitable or religious nature in India."
Under the instrument of Family Trust the assets included in
the Schedules A, B & C were on the valuation date held by an
associ ati on of persons and those assets were transferred by
the settlor otherwi se than for adequate consideration’ But
says the settlor, on the valuation date the assets were not
held for the benefit of hinself, his wife or mnor children
since, they were held both as to corpus and income for the
benefit of charity during the mnority of his children. | f
on atrue interpretation of the deed this plea be correct,
the assets are not liable to be included in the net wealth
of the settlor for the levy of wealth tax.
| agree with counsel for the settlor that the anendment made
in s. 4(1) (a) (iii) by Act 46 of 1964 which sought to
include in the conmputation of net wealth, assets transferred
for "the imedi ate or deferred benefit of the individual
his or “her spouse, or minor child" is not declaratory of
preexisting law. Under the clause as originally enacted,
assets transferred for the inmediate benefit of t he
individual, his wife or mnor children alone may be incl uded

in the net wealth /'of the individual, and the Iliability of
the settlor nust be determ ned under the provision as it
stood enacted in 1957. The question then is:- Are the

assets transferred by the settlor under the Fanmily Trust
instrument for the immedi ate benefit of his mnor children?
That question can only be answered on a determ nation of the
total effect of the instrunent in the light of the diverse
cl auses.

By the Family Trust the primary intention of the settlor as
disclosed in the preanmble is tonake provision for his
children, and
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for that purpose property is set apart by the Schedul es read
with cls. 1, 2 &3. By cl. 4 it is contenplated that  other
property will also be settled for the benefit of the
children of the settlor. By cl. 9 the interest created
under the deed vests imediately in the beneficiaries and by
cl. 26 notwi thstanding the provisions made in cls. 21 to 25
directing application of the incone fromproperty set out in
Schedules A, B & Cfor limted periods in favour of charity,
the trustees have the power during the currency of the
settlenent to expend fromout of the income accruing under
the settlenent to each of the beneficiaries suchamunt as
the trustees mamy in their discretion deem fit! for their
mai nt enance, education, health, marriage and advancenent of
each of the beneficiaries therein. |If by this clause / power
is conferred upon the trustees to direct the inconme of the
property in Schdules A B & Cfor the benefit of the
children even during the periods specified incls. 1, 2 & 3
the assets are unquestionably transferred for the imediate
benefit of the «children. But it was wurged that the

inclusion of figure "21" incl 26 is the result of a
typographi cal error and it should have read as cl. 22. But
even cl. 25 refers to the application of the income for

l[imted periods in the event of death of any of the
benefici ari es and thereafter for the heirs of the
beneficiary, and that is not said to be an efforts-

t ypogr aphi cal or otherwi se. Again the argunent t hat
reference to cl. 21 was due to an error was never raised
before the High Court:- if there was any substance in that

agreement, the settlor would have executed a deed of
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rectification correcting the error after setting out the
circunstances in which that error came to be made.

It was wurged that the power which the trustees could
exercise is to expend the incone accruing under t he
settlenent for each of the beneficiaries under the Trust,
and since no incone accrued to the beneficiaries during the
peri ods for which the incone was to be applied or
accunul ated for the benefit of charity, reference to cl. 21
incl. 26 had no meaning. It is inplicit in this subm ssion
that the settlor intended that the inconme arising from the
Trust property was to be wutilized after the children

attained the age of majority for their mai nt enance,
education, health, narriiage and advancenent and not during
their mnority. The children stood in greater need of

provi sion for maintenance, education, health and advancenent
during their minority than-after they attain their ngjority,
but it is said contrary to the plain terns of cl. 26 that
the interest was intended to be given to them after they
attained the age of najority, and not during their mnority.
In the deed of settlenent charity is not directly nentioned
as one of the beneficiaries, and the incone is directed to
be given for limted periodsto charity and thereafter to
the beneficiaries named therein. Cause 26 in terns confers
power upon the trustees to expend fromout of the income
accrui ng under the /settlenent to each of the beneficiaries,
such amounts for the nmaintenance, ~education, heal t h,
marriage and advancenent of the beneficiaries or any of
435
themas the Trustees deemfit, and there is nothing in that
clause which inplies that this power is to be exercised
after expiry of the periods specified incls. 1, 2 & 3. The
expression "beneficiary" in cl. 26 clearly refers —not to
charity, but to the three children of the settler,  because
the trustees are invested with power to expend fromout of
t he i ncome accrui ng under _the settl enent for t he
mai nt enance. education, health, marriage and advancenent of
each of the beneficiaries therein
Reading cls. 9 & 26 together it appears that the settlor
i ntended that the trustees shall have power, notw thstanding
other provisions in the deed of Trust, that the incone of
the property settled may be applied during the currency of
the settlenment for the benefit of the beneficiaries naned
t herein, and in the event of death of any of t he
beneficiaries, for the benefit of his or her heirs: There
was therefore a vested interest imediately arising on the
execution of the instrunent, and the children of the settlor
were the real beneficiaries. In seeking to “evade the
application of the Wealth Tax Act, clunsy and  inconsi stent
directions are nade in the Family Trust:- the trustees are
initially directed to apply the inconme accruing from the
shares for certain specified periods to charity, and if the
incone is not so applied during the periods the accumnul ated
income is directed to be handed over to charity, but the
direction is imediately followed by the clause that the
trustees may apply the income, notwi thstandi ng the provision
relating to the application of the income in favour of
charity, for the benefit of the mnor children of the
settlor. The H gh Court has held that the case fell clearly
within s. 4(1) (a) (iii) of the Wealth Tax Act and during
the periods specified in cls. 1, 2 & 3 the property
mentioned in Schedules A, B & Cwas liable to be included in
the conputation of wealth tax of the appellant, and in ny
view the H gh Court is right in so holding.
The appeals fail and are disnissed with costs.

ORDER
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In accordance with the opinion of the magjority, the appeals
are allowed wth costs here and in the H gh Court. e
hearing fee.
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