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Held, that it is well settled that in considering questions
of wage structure, dearness allowance and simlar conditions
of service, an industrial court has to proceed on industry-
cunregion basis and conpare simlar concerns in the region
which would be those in the sane |ine of business as the
concern in dispute. But such conparison nust not be between
a small struggling concern and a | arge flourishing one.

Wl liansons (India) Private Ltd. v. The Worknen, (1962) 1 L.
L. J. 302 and Novex Dry C eaners v. Wrknen, (1952) 1 L.L.J.
271, referred to

Since in fixing of wage scal es for workshop’ enployees, the
Tribunal took into consideration concerns nuch |arger than
the appellant’s and not in the sane |ine of business, the
award to the extent it was thus affected could not be
uphel d. Al t hough the appellants were paying the highest
wages in the particular line of business, that could be no
ground for not revising the scales having regard to the
econom c conditions prevailing at the time of the dispute

in such a 'case the greater enphasis should be on the region
part of . _the industry-cumregion principle ; but t he
i ndustrial court must see that the industrial concerns taken
into account for purposes of conparison are as nearly
simlar to the concern before it is possible.

Al though the Tribunal was justified in looking to other
concerns in the region for purposes of conparison, it should
not have taken such concerns for conparison as wer e
di sproportionately |arge and absol utely dissinmlar from the
appel I ant’ s. The  wage structure fixed for the workshop
enpl oyees nmust therefore be set aside. The same rule
cannot, however, apply to clerical and subordinate staff who
stand on a different footing fromthat ~of the workshop
enpl oyees who are skilled workers in the particular line of
busi ness.

Messrs. Lipton Limted v. Their Enpl oyees, [1959] Supp. 2
S.C R 150, referred to.

There is nothing in lawto prevent the Tribunal @ from
granting adjustnment even in cases where previously pay
scal es

18

were in existence, but this nust be done sparingly and on a
consi deration of the facts and circunstances in each case.

JUDGVENT:

CIVIL APPELLATE, JURISDICTION : Civil Appeal No. 391 of
1962.

Appeal by special |eave fromthe award part | dated Decenber
23, 1961 of the Industrial Tribunal Mharashtra in Reference
(I'T) No. 127 of 1960.

C. K. Daphtary, Solicitor GCeneral of India, J. B.
Dadachanji, O C. Mathur and Ravinder Narain, for the
Appel | ant .

R J. Mehta, Secretary, Engineering Mazdoor Sabha.

1962. Novenber 13. The judgnment of the Court was delivered
by

WANCHOO, J.-This appeal by special |eave arises out of an
i ndustrial dispute between the appellant, Messrs. French
Motor Car Co., Limted, and their worknen, who are the
respondents before us. Four matters were referred for
adj udi cation by the Governnent of Maharashtra under s. 10 of
the Industrial Disputes Act, No. XIV of 1947, to the |ndus-
trial Tribunal, Mharashtra, O these we are concerned in
the present appeal with (i) wages and scales of pay for
clerical staff, workshop enpl oyees and subordinate staff,
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(ii) dearness allowance for clerical staff, and (iii)
provi dent fund.

The case of the respondents was that the appellant conpany
was in a very flourishing condition and therefore the wage-
scales should be revised. The appellant did not contend
that its financial position was not good enough to bear an
increased burden ; it, however, contended that the wage
scal es had been revised only a few years before and there
was no ground for further revision so soon thereafter. The

19

tribunal went into the financial capacity of the appellant
to bear an increased burden of wage scales and found that
its finances woul d be able to bear the burden which it was
going to put on it by revision of wage scales. It also went
into the history of the appellant conpany to consider
whet her a case had been made out for further revision of
wages. That history shows that for the first tine in 1948
there was an agreenment between the appellant and its worknen
by which scales of wages were fixed. Soon thereafter an
award was nade by another tribunal in the case of United
Motors (lndia) Limted, “which'is a concern carrying on
simlar business as the appellant and rmuch higher wage
scales were found to exist in that concern and were
confirmed by the award.” These higher " scales were |ater
adopted by two other simlar concerns in Bonbay, nanely’,
Dadaj ee Dhakjee and Metro Motors. Then followed another
di spute between the appellant and its worknen in 1953 with
respect to wage 'scales and an award was nmde by which
practically the sane wage scales were prescribed as in the
ot her three concerns, with respect to workshop enpl oyees and
subordinate staff. Then .in 1954 there was another agreenent
bet ween the appellant and its worknen for fixing wage scal es
for clerical staff., The present dispute started in 1958,
and eventually reference was made by the Government of
Maharashtra in 1960, and the contention of the appellant was
that there was no reason to revise so soon the wage  scal es,
which are expected to be along term arrangenent. The
tribunal has, however, pointed out that there has been a
large increase in the cost of living since 1955 and the cost

of living index nunber for workmen had gone up from338 in
1955 to 420 in 1960. It had gone to 428 in 1961 when the
award was nuade. In view of this change in economc

conditions the tribunal was of the opinion that a case had
been nmmde out for, a further revision of wage scales,
particularly as the dearness all owance was also revised in
1954 by agreement and the effect

20

of that was to reduce the dearness all owance. (W see no
reason in these circunstances to disagree with the view of
the tribunal that a case has been nade out for revising the
wage structure.

The main contention on behalf of the appellant is that wages
are fixed on industry-cumregion basis and the tribunal went
wong when it took into account for comparison industrial
concerns which were entirely dissimlar to the appellant’s.
It is nowwell settled that the principle of industry-cum
region has to be applied by an industrial court, when it
proceeds to consider questions |ike wage structure, dearness
al l owance and simlar conditions of service. In applying
that principle industrial courts have to conpare wage scal es
Prevailing in simlar concerns in the region with which it
is dealing, and generally speaking simlar concerns would be
those in the same line of business as the concern with
respect to which the dispute is under consi derati on

Further, even in the sane |ine of business, it would not be
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proper to conpare (for exanple) a small struggling concern
with a large flourishing concern. In WIIliansons (India)

Private Ltd. v. The Worknmen ( 1), this Court had to consider
this aspect of the matter, where WIllianmsons Private Linited
was conpared by the tribunal wth Messrs. G |l anders
Arbut hnot and Conpany for purposes of wage fixation, and it
was observed that the extent of the business carried on by
the concerns, the capital invested by them the profits nade
by them the nature of the business carried on by them
their standing, the strength of their |abour force, the
presence or absence and the extent of reserves, t he
di vidends declared by themand the prospects about the
future of their business and other relevant factors have to
be borne in mnd for the purpose of conparison.’ These
observations were nade to show how conparison should be
made, even in the sane |ine of business and were intended to
lay down that a small concern cannot be conpared even in the
sane |ine of business with a llarge concern. Thus where
there is

(1) (21962) 1 L. L. J. 302.

21

a large disparity between the two concerns in the sane

business, it wuld not be safe to fix the sane wage
structure as: in /the large concern wthout any other
consi derati on. The question whether there is | ar ge

disparity between two concerns is, ~however, always a
qguestion of fact and it is not necessary for the purposes of
conparison that the two concerns nust be exactly equal in
all respects. Al that the tribunal has to see is that the
disparity is not so large as to make the conpari son unreal
In Novex Dry Ceaners v.. Wirkmen (1) this Court pointed out
that it would not be safe to conpare a conparatively snall
concern wth a large concern in the sane line of business
and i nmpose a wage structure prevailing in the large ' concern
as a rule of thunb wthout considering the standing, the
extent of |abour force, the extent of business and the
extent of profits made by the two concerns over a nunber of
years.

The contention on behalf of the appellant is that in /fixing
the wage structure for workshop enployees in particular, the
tribunal has taken into account for purposes of comparison
concer ns which are in a different Tine of business
al t oget her and which are al so very nuch bigger concerns than
the appellant conpany. There is in our opinion force in
this contention. 1In dealing with the workshop enployees,
the tribunal has taken into account wages prevalent in
concerns |like Greaves Cotton and Dunex, which arevery nuch
| arger concerns than the appellant conpany and which are
also not in the sane line of business. It is obvious /that
the fixing of wage scal es for workshop enpl oyees made by the
tribunal has been affected by taking into account these con-
cerns, and to that extent the award cannot be wupheld. At
the same tine it appears that the appellant company is
practically paying the hi ghest wage scales in the particular
line of business in which it is engaged, and it is urged  on
its behalf that if it is conpared with concerns inits own
i ne of business, there would

(1) (1962) 1 1. L. J. 271

22

be no justification for increasing the wage scales for it is
al ready paying the highest scales in that |line of business.
We are of opinion that this argunent cannot be accepted, for
it would then nean that if a concern is paying the highest
wages in a particular line of business, there can be no
increase in wages in that concern whatever may be the
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econom c conditions prevailing at the tine of dispute. It
seens to us, therefore, that where a concern is paying the
hi ghest wages in a particular |ine of business, there should
be greater.enphasis on the region part of the industry-cum
region principle, though it would be the duty of the
i ndustrial court to see that for purposes of conparison such
other industries in the region are taken into account as are
as nearly simlar to the concern before it as possible.
Though, therefore, in a case where a particular concern is

already paying the highest wages in its own line of
busi ness, the industrial courts would be justified in
| ooking at wages paid.in that region in other lines of
busi ness, it should take care to see that the concerns from
other Ilines of business taken into account are such as are
as nearly simlar as possible, tothe Iline of business
carried on by the concern-before it. It should also take
care to see that such concerns are not so disproportionately
large as to afford no proper basis for comparison. In the

present case even though the tribunal had justification to
go beyond the concerns in the particular industry in which
the appellant conpany i s engaged for purposes of conparison,
because the appellant is already practically paying the
hi ghest wages in that 1ine of business, it was not right for
the tribunal to take for conparison concerns |ike Dumex and
Greaves Cotton which are in conpletely different and dis-
simlar |ines of business and also so disproportionately
| arger than the appellant conpany as not to afford a proper
basi s of conparison. W are therefore of opinion that, the
wage structure fixed by the tribunal so far as workshop
enpl oyees are concerned cannot be upheld and nust be set
aside. In the circunstances

23
the award wth respect to the workshop enployees is set
aside and the matter remanded to the tribunal to fix proper
wage scales in the |light of the observations nade by us.

It appears that evidence was given before the tribunal for
pur poses of conparison of concerns which were in the fine of
business nearly simlar to the business carried on by the
appel | ant conpany. Consequently, it would not be necessary
to take fresh evidence on the point and the tribunal” should
proceed to fix the wage structure afresh after excluding for
purposes of canparison concerns in absolutely different
lines of business and also concerns which are _dispro-
portionately | arger than the appellant conpany.
Turning now to the wage scales for clerical-and ~subordi nate
staff, the argument on behalf of the appellant. is the sane
viz., that the tribunal has taken for conparison concerns
which were really not conparable. There is however,
di fference between workshop enpl oyees on the one hand and
clerical and subordinate staff on the other, for workshop
enpl oyees generally require a particular skill “which is
peculiar to the particular industry, while the same  cannot
be said to a great extent with respect to the clerical and

subor di nat e staff. A sonewhat simlar guestion was
considered by this Court in Messrs. Lipton Limted v. Their
enpl oyees(1). In that case the tribunal was considering the

guestion of wage fixation for «clerical and subordinate
staff, and the argunment on behalf of the enployer was that
there was no reliable evidence to show that in any
conparabl e industry in the same region the wages were higher
and therefore the wage structure in the particular case
required revision. The enployer concerned in that case was
Messrs. Lipton Limted, <carrying on tea business as
nmerchants in Delhi. Evidence was given by the workmen in
that case about the scal es of pay of enployees in the Delhi
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office of a
(1) [121959] Supp. 2 S. C R 150.
24

nunber of other concerns Iike the Standard Vacuum Gl
Conpany, Thomas Cook (Continental) Overseas, Burmah Shell
Lever Brothers (India) Limted, and Associ ated Conpani es and
Marshall Sons and Conpany (India) Limted. But it was
contended on behalf of the enployer that these were not
conpar abl e concerns. Sone were oil concerns and sone
engi neering and some manufacturing concerns. The worknen,
however, contended that so far as drivers, sweepers, peons,
cl erks, godown keepers, typists, stenographers, and the like
wer e concerned, the nature of their work was the sanme in al
the aforesaid concerns which were relied on for conparison
and therefore it <could not be said, as wurged by the
enpl oyer, that there was no evi dence of conparabl e concerns.
This Court observed in that connection that it was inpos-
sible to say that there was no evidence on which the
tribunal ~'could proceed, to revise the wage structure and
that on the contrary there was evidence which justified a
revision —of the wage structure. In effect this decision
nmeans that in case of enployees of the <class nmentioned
therein it may be possibleto take into account even those
concerns which are ‘engaged in 'entirely different lines of
busi ness for the work of enployees of this class is nore or
less simlar in all concerns. W are in agreement with this
vi ew and the argunment therefore urged on behal f of the appe-
[lant company cannot prevail so far as clerical and
subordi nate staff are concerned:

It appears however that a m stake has been nade by the
tribunal in respect of subordinate staff.~ The subordinate
staff in the appellant conpany consists  of drivers,
wat chnen, peons, cleaners and, sweepers. ~According to the
system prevailing in the conmpany.. drivers and watchmen
stood by thenselves and had separate scales. Peons,
cl eaners and sweepers were however in the sane scale and
were treated simlarly in this conpany. Wat the /tribuna
has done is to prescribe one scale for drivers another for
25

wat chnen, peons and cl eaners and a third for sweepers, thus
distributing the systemprevailing in the appellant conpany
wi thout any reason given for it. It —appears that the
tribunal rmade a mistake inadvertently when it said that in
this conpany the scal es of watchnen, peons and cl eaners had
been uniform That was in fact not so and the respondents’
counsel also fairly admits it. |In the circunstances we
direct that the order of the tribunal fixing the scale of
50-3-77-4-85 for watchnmen, peons and cleaners wll _only
apply to watchnen and not to peons and cl eaners. We al so
order that the scale of 40-2-58-373 will apply not only to
sweepers but also to peons and cleaners. The appea
therefore with respect to clerical staff and subordinate
staff must fail except as to the nodification pointed out
above.

W now come to dearness allowance for clerical staff. We
have already indicated that dearness all owance was revised
by agreenent in 1954 with respect to clerical staff, and the
revision resulted in reduction. Wat the tribunal has done
is to set aside the agreenment of’ 1954 and to bring back the
system of dearness allowance prevailing bef ore t hat
agreenent . In the circunstances we cannot see how the
system now i ntroduced by the tribunal which is also nore in
consonance with the pattern of dearness all owance prevailing
in Bombay and which was in force in the appellant conpany
itself before 1954 can be successfully challenged. We
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therefore reject the contention of the appellant in this
behal f

W now cone to provident fund. It appears that in this
conpany there is a schenme of gratuity as well as provident
f und. Oiginally, the rate of provident fund contribution

in this company was 8 1/3 per centum of the basic pay but
from July 1, 1960, the rate has been changed to 6 1/4 per
centum of the gross earning i. e. basic pay plus dearness
all owance, on the application of the.Enployees Provident
Funds Act, (No. XIX of 1952) and the Enployees Provident
Funds

26

Schene, 1952, to this industry. Wat the tribunal has done
is to fix the contribution at 8 per centum of the gross
earnings (i. e. basic pay plus dearness allowance) instead
of the present rate of 6 1/4 per centum This has been done
on the sole ground that a technical committee had reported
some time before the tribunal nmade its award that the rate
shoul d be raised to eight per centumof the gross earnings
(i.e. basic pay plus dearness allowance). The Tribuna

therefore-increased the provident fund contribution to eight
per centum on the ground  that that per cent age was
recormended by the technical committee after a thorough
study of the problemfromall points of viewand it should
be adopted by well-established and prosperous concerns |ike
the appellant, though the tribunal was not unaware of the
fact that this was not the rate generally prevalent in that
regi on. It is wurged on behalf of “the respondents that
| egi slation is under contenplation-in this respect; but the
fact remains that no law has so far been nmade naking any
change in the rate of contribution. W see no reason why
sinmply because sone recomendation, which is still. to be
i mpl enented, has been made by a Conmmittee, that t he
contribution should be increased to eight per centumin the
case of the appellant company only, when the general rate is
only 6 1/4 per centum In the circunstances, this part of
the award nust be set aside and the rate of provident fund
contribution so far as the appellant conpany is concerned
should remain at 6 1/4 per centum of the gross earnings

(i. e. basic pay plus dearness allowance) as at present.

We now come to the question of adjustment. The -contention
on behalf of 'the appellant is that when wage scales were
i ntroduced in the appellant conpany, they were granted on a
generous scale and there was therefore no reason for
adjustrment in the manner in which the tribunal has done in
this case, for it is not usual to grant adjustment where
wage scal es al ready existed, though adjustnent is- granted

27

when wage scales are fixed for the first tinme by  tribunals.
On the other hand, it is contended on behalf ~of the
respondents that industrial tribunals have been “granting,
adj ustment s even where wage scal es existed fornerly and that
the grant of adjustnent is not limted to those cases where
wage scales are being, introduced for the first tinme. In
this connection, reliance was placed on behalf of the
respondents on a nunber of awards which were listed in Ex.
U 15. We asked parties to give an agreed statement as to
what these awards provided in the matter of adjustment and
whet her they showed that adjustment had been granted by
i ndustrial tribunals even where there were wage scales from
before. Such an agreed statenment has been filed. The |arge
majority of the awards listed in Ex. U 15 show that they
are cases where wage scales were being fixed for the first
time and adjustnent was therefore granted whether point to
point or in such other manner as the tribunals considered
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just on the facts and circunstances of each case. In sone
of the cases, however, it appears that adjustnment was grant-
ed even though there were previous scales of pay in
exi stence. The ground for such grant of adjustnment seens to
have been that the previous scales were found to be low and
the increments prescribed thereunder 'were particularly | ow
In the circunstances, the tribunal was of the view that
adjustrment should be granted even though there had been
previous scal es of pay.

A review therefore of the cases cited on behalf of the
respondents shows that generally adjustnents are granted
when scales of wages are fixed for the first tinme. But
there is nothing in lawto prevent the tribunal from
granting adjustnment even in cases where previously pay
scal es were in existence; but that has to be done sparingly
taking into consideration the facts and circunstances of
each case. The usual reason for granting adjustment even
wher e

28

wage scales were fornerly in existence is that t he
i ncrements provided in the former wage scales wer e
particularly low and therefore justice- required t hat
adj ustment shoul d be granted a second time. |In the present
case, however, grades of pay for clerical staff which were
exi sting previously provided increnents fromRs. 5/- to Rs.
10/- per year, which was in accordance with the rate of
increments prevailing generally inthe region for such
staff. Further in the case of unskilled workshop enployees
and subordinate staff the previous rate of increment in the
appel l ant company was conparatively on a generous scale as
conpared to even such conmpanies as Dumex Private Limted and
Greaves Cotton Conpany. The sane coul d be said of the seni-
skilled grade and even of the skilled grade previously in
force in. this company. |In the circunstances, it seems to
us that there is no justification for adjustnent 'in the
manner provided by the tribunal when new scales are fixed in
the present case, and all that should be reasonably provided
in the matter of adjustrment is that when an enployee is
brought on to the new scale his pay should be stepped 'up to
the next step in the new scale in case there is no such pay
in the new scale. W ought to add that in naking the order
of adjustment the tribunal did not consider the nerits of

the rival contentions fromthis aspect. In a case of this
kind we do not think that adjustnent should have been
ordered alnmost as a matter of course. Nor~ have the

respondents satisfied us that a case has been nmade out for
granting adjustnents even when a conparatively generous rate
of increment was in force in this conpany previously and the
conpany was paying the highest wages inits own line of
busi ness. W are therefore of opinion that the order as to
adj ustment shoul d be nodified as above.

The last point is with respect to clarification. So far as
that is concerned, the parties agreed that after the
publication of Part | of the award the

29

conpany wil | classify its enployees and send its
classification to the sabha (i. e. the union). The sabha
will then file its objection if any and finally the disputed
cases wll be decided by the tribunal. The tribuna

therefore did not go into the question of classification
when it gave the award under appeal, though there are sone
observations in the award which appear to have sonme bearing
on the question of classification. However, in view of the
fact that the tribunal has not gone into the question of
classification at this stage any tentative observati ons made
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by it would not affect the agreenent between the parties,
viz,. that the enployees will inthe first instance be
classified by the appellant conmpany and the «classification
will be sent to the union which will have the right to
object and thereafter the disputed cases will be decided by
the tribunal. In viewof this agreement no question of

classification arises at the present stage.

We therefore partly all ow the appeal and set aside the order
of the tribunal wth respect to workshop enployees and
remand the case for fixing their wages in the light of the
observations made by us in this judgnent. W also set aside
the order wth respect to provident fund and reduce the
contribution to 61 per centum W also set aside the order
as to adjustnent which shall be carried out hereafter in the
manner provided in this judgnment. The appeal as regards
salary in the case of clerical staff and subordinate staff
(except for the nodifications: subordinate staff), and
dearness allowance to the clerical staff fails and. is
hereby di sm ssed. We may add that the new scales of pay to
be fixed on remand shall take effect fromJuly 1, 1960, as
already ordered in the present award. In the circunstances
the parties will bear their own costs.

Appeal allowed in part.
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