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BHAN, J.

1 Assessee has filed these appeal s under section 35L(b) of the

Central Excise Act, 1944 (hereinafter called the \021Act\022) agai nst the
final order no.1419-1420/ Cal /2000 dated 31st August 2000 in appeal no.

E/ R-156- 157/ 99 passed by the Custons, Excise & Gold (Control) Appellate
Tri bunal, Eastern Bench, Calcutta (hereinafter called the Tribunal)
whereby the Tribunal has dism ssed the appeal filed by the appellant

her ei n.

FACTS:

2. Acting on the basis of intelligence, a teamof officers from CPO
of Calcutta | Central Excise Comm ssionerate, Headquarters visited the
factory-cumoffice of the appellant on 5th Septenber, 1997 and
conducted a search operation. Search resulted in seizure of 3 files,
9700 pieces of Philips Utra cleaner, 500 pieces of degreasing &
cleansing fluid, 700 pieces of Switch cleaning oil all bearing brand
nane of Philips. These were detai ned and | ater seized on 9th February,
1998. Al so, sone 13 files belonging to Ms. T. Paul '& Sons were
tendered by the partner of the appellant firm Certain other-docunents
were al so handed over to/seized by the raiding party.

3. On the basis of the statenents made by Shri Arun Kanti Paul
partner of the appellant and other records recovered fromthe said
prem ses on the day of search, it was found that the orders were being
received fromMs. Philips India Ltd., by Ms. T. Paul & Sons and the
same were executed by the appellant on the basis of arrangenment with
Ms. T. Paul & Sons to the effect that the appellant gets a job charge
of paise 0.20 per 50 M. bottle of the said product. The price at
which Ms. T. Paul & Sons raised bills to Ms. Philips India Ltd. is
controlled by Ms. Philips India Ltd. and it appears fromthe cost
sheet given in the statenent of Shri Arun Kanti Paul that Ms. Philips
India Ltd., had allowed a profit of 10% The raw materials and packi ng
materials supplied by Ms. T. Paul & Sons was being received directly
at the factory premises of the appellant and the dispatch of the said
products was directly from 298, Rabindra Sarani, Calcutta 700 073 to
the consignnent agent of Ms. Philips India Ltd. The goods received
were filtered and put into 50 ml. plastic container by the appellant
both manually and nechanically at its factory prem ses. After sealing,
bottles were pasted with Philips Labels & hol ograns. Milti-col our

hol ograns were received directly fromMs. Philips India Ltd.

4, Sanpl es of seized goods were got tested from Departnental Chemi cal
Laboratory at Custons House, Calcutta. The report of the Chenical

Exam ner was that Audio Tape Head Cleaner is in the formof colour |ess
liquid and has the characteristics of nmethanol. Sinmilarly, for

Degreasing Cleansing Fluid, the report was that it is in the form of
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colour less transparent |iquid and has characteristics of iso-prophyle
al cohol . The sanple of Switch Ceaning is in the formof colour |ess
transparent liquid containing mxture of |iquid hydrocarbon

5. On 18th February, 1998, a show cause notice was issued to the
appel l ant alleging therein that the activities carried on by the
appel | ant anmounted to manufacture and the products being filtered and
repacked were classifiable under entry 3402.90. The |arger period of
[imtation was al so i nvoked under the proviso to Section 11A on the
ground that the appellant was guilty of fraud, conceal nent, etc. with a
view to evade the paynent of excise duty.

6. Assessee filed detailed reply to the show cause notice expl aining
that the activities carried on by the appellant did not anobunt to

manuf acture and that the classification proposed by the departnent was
incorrect. Various other contentions on linitations as well as on

nmerits were raised. According to the appellant, during the said

period, the appell ant worked as a job worker undertaking filtering,
repacki ng and 1 abeling the materials supplied to it and the sanme woul d
not amount to manufacture.

7. Commi ssi oner of Central Excise Calcutta 1 in its order in origina
dated 27th January, 1999, confirmed the demand of duty. It was held
that sub-headi ng 3402. 90 covers surface-active preparations, washing
preparations and cleansing preparations, whether or not containing
soap. Explanatory notes of HSN were referred to and relied upon wherein
it has been provided that washing preparation act on the surfaces by
bringing the soil on the surface intoa state of solution or

di spersion. Wth reference to the degreasing preparation, it was
stated that these preparations are used witha basis inter alia of

sol vents and enul sifiers. That the goods covered under the headi ng
34.02 are selected basically on the properties/characteristics of the
products than on the basis of the constituents fromwhich the goods
wer e manuf act ured.

8. Chapter note 6 of Chapter 34 which reads as foll ows:

\ 0236. In relation to products of sub-heading No.3402. 90,
packi ng or repacking into smaller packs, including packing or
repacki ng of bul k packs to retail packs or adoption of any
other treatment to render the product narketable to the
consuner shall anount to \023manufacture\024.\024

was relied upon to hold that the activity of repacking, re-labeling
amounted to manufacture. Chapter note 6 was introduced to Chapter 34
with effect from 1st March, 1994.

9. On the question of limtation, it was held that the letter dated
8th March, 1994 relied upon by the appellant did not disclose the
entire facts and did not reflect the situationin its proper
perspective. The Departnment was not informed about the actual activity
undertaken by the appellant. It was not disclosed as to whether a new
nane has been given and the applicability and functions of the products
were not clearly stated. That new and di stinctive product cane into

exi stence which was sold and known in the comrercial world under a
separate nane having different and distinct qualities.  Comnssioner of
Central Excise, Calcutta 1, confirmed the demand of duty Rs. 42,62, 862/-
proposed in the show cause notice and also levied a penalty of Rs.10

| akhs on the appellant under Section 11AC and the interest under
Section 11AB. A redenption fine of Rs.20,000/- was al so inposed.

10. Aggri eved agai nst the order passed by the Commi ssioner of Centra
Excise Calcutta 1, appellant filed the appeals before the Tribunal

Tri bunal upheld the order of the Conmissioner. It was held that
the adjudicating authority had rightly held that the vari ous products
are classifiable under heading 3402.90. The findings recorded on the
guestion of limtation were also confirmed. Demand of duty, interest
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and penalty were al so upheld. As regards personal penalty inposed
under the provisions of Section 11AC, it was noted that these

provi sions cane into existence on 28th Septenber, 1996. Since the

provi sions of Section 11AC were not retrospective in nature, the

penal ty under the said provision could not be inposed for the period
prior to 28th September, 1996. For the period prior to the said date,
penalty coul d be inposed under Rule 173Q only. As no segregation of
guantum of duty confirned for the period prior to the said date and for
the period after the said date was there, the case was remanded to the
adj udi cating authority for inposing penalty for the period prior to
28t h Septenber, 1996 in terms of the provisions of Rule 173Q and for
peri od subsequent to 28th Septenber, 1996 in terns of the provisions of
Section 11AC, dependi ng upon the quantum of duties confirmed for both
the peri ods.

11. Demand of duty has been confirmed on the foll owi ng products by
treating the sanme as cl assifiable under sub-headi ng no. 3402. 90: -

(1) U tracl ean Audi ot ape Headcl eaner

(ii) DCF- 847- Degreasi ng and C eansi ng Fl uid.

(iii) SCO-846-Swi tch C eaning Ol -cleans and | ubricates switch
control s.

12. Shri S. K Bagaria, learned Counsel appearing for the appellant

contended that the activities undertaken by the appellant of filtering,
packing and | abeling resulting in emergence of the said product cannot
be a manufacturing activity. That filtering and re-packing thinner
l'iquid paraffin and |soprophile Al cohol, which fell under tariff
headi ng 3814. 00, 2710.90 and 2905. 90, respectively of the Centra
Excise Tariff Act, frombulk to small containers would not anount to
manuf acture. He submits that raw materials are not classifiable under
Chapter 34 and their nature and identity do not get changed after
filtration and re-packing into snaller packs. The said note was
applicable to the products of Chapter 34 only. It is further submtted
that with effect from 1st March, 1997, a note simlar to Chapter note 6
of Chapter 34 was inserted in Chapters 29 and 38, and, if at all the
activity undertaken by the appellant anpbunts to manufacture, then the
sanme shall be with effect from st March, 1997 only. That re-packing,
re-labeling and re-nanmi ng of a product would not amount to manufacture
and the resultant goods shall not be liable to duty. /Marketing of the
product in smaller containers under a different name shall al'so not
amount to manufacture unless the nature and identity of the product is
changed. Since in the present case, the identity of the product did
not change, the activity undertaken by the appellant cannot be held to
be manufacture of a new product.

13. On the point of limtation, it was subnmtted by himthat the
demand has been confirnmed from 1st March, 1994 to 5th Septenber, 1997
wher eas the show cause notice was issued on 18th February, 1998, well
beyond the period of Iimtation. It was admtted by himthat no
classification list was filed by the appellant. He has drawn our
attention to a letter dated 8th March, 1994 witten by the appellant to
the Assistant Collector of Central Excise, Calcutta disclosing the
activity undertaken by the appellant and requesting the Revenue to | et
the appell ant know about the Central Excise formalities required to be
observed. That the witing of the letter well in advance shows the
bona fides of the appellant and that there was no suppression
nm sstatenent, etc., on the part of the appellant with an intent to
evade paynent of duty and the authorities below erred in holding to the
contrary.

14. As agai nst this, |earned Counsel for the Revenue, Shri MM

Pai kadey, supported the Conmi ssioner\022s findings recorded in the order-
in-original. It was submtted by himthat the process undertaken by the
appel | ant was not as sinple as has been projected by him That the

items in question have been given specific names and the sane were used
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for specific purpose for which the raw material cannot be used. The

i mpugned goods were specially packed in the cardboard packages and are
known differently in the commercial as well as comon circles. That the
appel | ant\ 022s products are cl eansi ng products and deserved to be

cl assified under Chapter 34 and the adjudicating authority has rightly
cl assified them under headi ng 3402. 90.

15. As regards limtation, it was submtted on behalf of the Revenue
that the letter dated 8th March, 1994 witten by the appellant did not
state the entire facts. The same was vague and lacking in particul ars.

In the letter, it was not disclosed by the appellant that the products
were being marketed as \023cl eanser\ 024 and gave the inpression as if they
are only re-packing the raw material into smaller packs. It was not

di scl osed that a new nane has been given to the products. That the
appel l ant did not disclose the applicability and functions of the
products. The correspondence between T. Paul & Sons and Ms. Philips

India Ltd. clearly-indicates that there was a doubt as to whether the
products would invite the Central Excise duty. To overcone this, they
obt ai ned the opi nion of an Advocate and the Advocate advi sed themthat

i nstead of solvent, the word \021t hinner\ 022 should be printed on the carton
to avoi d the Central Excise Rules.

16. Counsel s for the parties have been heard at |ength.

17. It would be necessary to refer to the relevant entries to Chapters
34, 27, 29 and 38 to appreciate the controversy involved in the case.

18. Chapter 34 deals with soap and organic surface-active agents, etc.
Headi ng No. 34.02 reads as under: -

Headi ng Sub- Headi ng Description of goods Rat e of
No. No.

duty

(1) (2) (3)

(4)

34. 02 Organi ¢ surface-active agents

(ot her than soap); surface-active
preparations, washing prepara-

tions (including auxiliary washing
preparations) and cl eaning prepar-
ations, whether or not containing

soap.
3402. 10 - Sul phonated caster oil, fish oil or
sperm oi | NI L
3402. 90 - O her 30%
19. Chapter 27 deals with Mnerals Fuels, Mneral Gls & Products of

Their Distillation: Bitum nous Substances; M neral Waxes. Sub-heading
27.10 reads as under:

Headi ng Sub- Headi ng Description of goods Rat e of
No. No.
duty

(1) (2) (3)
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27.10 Petrol eumoils and oils obtained
from bi tum nous nminerals, other
than crude; preparations not
el sewhere specified or included,
cont ai ni ng by wei ght 70% or
nore of petroleumoils or of oils
obt ai ned from bitum nous
m nerals, these oils being the
basi ¢ constituents of the
pr epar ati ons.

2710. 11 - XXX
2710.12 - XXX
2710. 13 - XXX
2710. 14 - XXX
2710.90 - O her 10%

20. Chapter 29 deals with Organic Chenmicals. Sub-heading 29. 05 reads

as under:

Headi ng Sub- Headi ng Description of goods Rat e of

No. No.

duty

(1) (2) (3)

(4)

Il. ALCOHOLS AND THEIR HALOGENATED
SULPHONATED, NI TRATED OR NI TRO-
SATED DERI VATI VES.
29. 05 Acyclic alcohols and their
hal ogenat ed,
sul phonated, nitrated
or nitrosated derivatives.
2905. 10 Met hanol 20%
2905. 90 O her 20%
21. Chapter 38 deals with M scel |l aneous Cheni cal s Products. Sub-

headi ng 38. 14 reads as under

Headi ng Sub- Headi ng Description of goods Rat e of
No. No.

uty

511) (2) (3)

38.14 3814. 00 Organi ¢ conposite solvents

and thinners, not el sewhere
speci fied or included; prepa-

red paint or varnish renovers. 20%
22. Chart (as per appellant) showing the material supplied and the
rel evant headi ngs under which the said material would fall, activity

undertaken and the description on the |labels put on the bottles reads
as under: -

S. No.

Materials supplied to

the Appel | ant
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Activities
undert aken by

t he Appel | ant
Description on the
| abel s

(a)

Thinners falling
under SH 3814. 00
Filtering,
packing in

smal | plastic
cont ai ners or
bottl es and
pasting of

| abel s and

hol ogr ans of
Phillips India
Ltd.

U tracl ean Audi o Tape
Head cl eaner (‘Specia

thi nner for cleaning all
ki nds of recordi ng head,
pi nch rollers and
capstans of audio tape-
recorders).

(b)

Li quid Paraffin

falling under SH

2710. 90

-do-

SCO- 845 \ 026 Switch

cl eaning oil \026 cl eans
and lubricates swtch
control s

(c)

| sopropyl Al coho

falling under SH
2905. 90

-do-

DCF 847 \ 026 de-greasing
and cleaning fluid
(speci ally packed for
servicing audi o/ vi deo

i ndustry).

23. It is not in dispute that the raw material s out of which the

i mpugned goods have been manufactured by way of filtering, repacking,
etc. were classifiable under a separate heading prior to the activities
undert aken by the appell ant.

24, The goods covered under heading 34.02 are sel ected basically on
the properties/characteristics of the products than on the basis of
constituents from which the goods are nanufact ured.

25. The outer coverage of 3 products shown to us during the course of
hearing shows that the ULTRA CLEAN- AUDI O TAPE HEAD CLEANER i s a specia
thinner for cleaning all kinds of recording heads pinch rollers and
capstans of audio tape recorders. SWTCH CLEANING A L cl eans and

[ ubricates switch controls. DEGREASI NG AND CLEANI NG FLUI D i s used for
servicing in the Audi o/ Video recorders industry. The above shows that
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the products in question are different commercial comobdities than the
raw materials out of which the same were manufactured. The inpugned
goods becanme fit for comrercial use by the target consuners only after
the process undertaken by the appellants. Chapter Note 6 of Chapter 34
provi des that the packing or repacking of products of sub-heading

No. 3402.90 into small er packs, including packing or repacking of bulk
packs to retail packs or adoption of any other treatnent to render the
product nmarketable to the consuner shall anount to \021lnanufacture\022.

26. The basic property of mxture is cleansing as is evident fromthe
statement of the partner of Ms. Thinner & Conpany.

27. Extracts of H. S. N under Chapter 34 sub headi ng No. 3402.90
provi des: -
\ 023C eani ng preparati on whether or not containing soap
ot her than those heading 34.01 and cl eani ng preparation serve
for cleaning floors, w ndows, or other surface.\024

28. The clause of \021lmanufacture\022 with reference to repacking from bul k
packs to retail packs introduced by the Finance Act from 1994 clearly

points to the fact that even if the bulk material is identifiable

exci sabl e goods, the fact of repacking frombulk to retail pack would

render the product separately classifiable. Admittedly, the product

manuf actured by the appellant is used as cleanser. It no |onger

remai ned the product which was supplied to the appellant. It was known

in the market by a different nane and for a different use. The sane

woul d not fall either under Chapter 27, 29 or 38. The sanme woul d fal

under sub-heading No. 34.02 as a cleansing product.

29. Contention of the counsel” for the appellant that a note simlar to
Chapter Note 6 of Chapter 34 was introduced in Chapter 29 and 38 with
effect from1.3.1997 and till that date the repacking or re-Ilabeling of

the goods supplied to it which were classifiable under Chapters 27, 29
and 38 could not be covered under Chapter 34 cannot be accepted as the
goods after repacking were being supplied and narketed as cl eansing
products, which is evident fromthe outer cover of the 3 products shown
to us by the appellant during the course of hearing.

30. On the question of limtation, the subm ssion nade by the counse
for the appellant that the letter dated 8th March, 1994 disclosed the
entire facts to the authorities regarding the itens manufactured by the
appel | ant cannot be accepted. The letter dated 8th March, 1994 did not
disclose the entire facts. The letter did not disclose the situation
inits proper perspective. The authorities were not informed about the
actual activity undertaken by the appellant. The authorities were also
not informed that a new nane has been given to the products. The
applicability and functions of the new products was al so not clearly
stated. The new and distinct product which had come into existence was
sold and known in the comrercial world under a separate nane having
different and distinct qualities. The appellant had not produced
sanpl e of the subject goods along with the letter.  For the aforestated
reasons, it cannot be held that the authorities had full know edge
about the activities undertaken by the appellant.

31. It appears that duty liability under the Central Excise Act &

Rul es was well known to the appellant as is evident fromthe

correspondences nmade by Shri Arun Kanti Paul (who is the conmon partner

of Ms. T. Paul & Sons and the appellant) on 23rd August, 1995 with

Ms. Philips India Ltd. Shri Arun Kanti Paul, in his letter has

stated that they could avoid Central Excise liability by printing

\ 021t hi nner\ 022 instead of \021lsol vent\ 022 on the packs of bottles. Ms. Philips
India Ltd., by its letter No. HD/ CE/ ACCY dated 6th Septenber, 1995

endorsed the sane and pernitted Ms. Paul & Sons to print \021thi nner\ 022

i nstead of \021sol vent\ 022 on the outer pack. The direction of Ms. Philips
India Ltd. was actually executed by the appellant by printing \021thi nner\ 022
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i nstead of \021sol vent\ 022 on the cartons. Shri Arun Kanti Paul during

exam nati on, when asked to throw sone |ight on the correspondence with

Ms. Philips India Ltd., stated that he had sonme doubt about the excise

liability of these products and accordingly he obtained | egal opinion

regardi ng the sanme and persuaded Ms. Philips India Ltd., to allow them

to print \021thi nner\ 022 agai nst \021sol vent\ 022 on the cartons. It clearly shows
that the appellant although was conscious of the fact that the products

manuf actured by themcould attract the Excise Duty, nade a deliberate

attenpt to evade the sane by printing \021thi nner\ 022 instead of \021sol vent\022 on
the cartons.

32. The Tribunal has rightly cone to the conclusion that the
department coul d under the circunstances invoke |arger period of
[imtation.

33. For the reasons stated above, we do not find any nerit in these
appeal s and disniss the same with no order as to costs.




