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Leave granted in the Special Leave Petitions.

These appeals' and wit petitions mainly raise the
guestion regarding the legality of the |evy of narket fee

under the provisions of Bihar Agricultural Produce Markets
Act, 1960 (hereinafter referred to as the Market Act for

short). The grievance nmade by the appel lants/writ
petitioners pertained to the following compdities wth
whi ch the respective proceedings are concerned. 1.

Sugar cane, Sugar and nol asses (briefly referred to as Sugar
matters) matters)

2. Wheat products Atta, Mida, Suzi, Bran etc.; 3.
Vegetable Ol; 4. Rice mlling; 5. MIk and mlk
products; 6. Tea.

It wll, therefore, be appropriate to deal seriatim
the grievances centering round the |evy of narket fee on
transactions concerning the aforesaid commpdities.

GRIEVANCES |IN CONNECTI ON WTH MARKET FEE CONCERN NG
SUGAR MATTERS

So far as this group of matters is concerned, = first
two CGivil Appeal Nos. 398 & 399 of 1977 arise out of
certificates of fitness granted by the H gh “Court of
Judi cature at Patna under Articles 132(1) and 133(1) of the
Constitution of India. The said certificates pertainto a
common judgnent of the High Court rendered in two wit
petitions of tw sugar mlls located in the State of Bihar
By the comon judgnent dated 20th April, 1976 the H gh Court
di sm ssed both the wit petitions. The said judgment of the
High Court is reported in The Bel sund Sugar Co. Ltd., Riga
and another vs. The State of Bihar and others, (AIR 1977
Patna 136). By the inpugned conmon judgment, the inmposition
of market fee under the Market Act on the transactions of
purchase of sugarcane by the sugar mlls concerned and al so
on their transactions covering sale of sugar and nol asses
manuf actured by utilising the purchased sugarcane was uphel d
by the H gh Court. In view of the fact that t he
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certificates of fitness were granted by the H gh Court as
aforesaid this group of matters was directed to be placed
before a Constitution Bench of this Court as per Article 145
of the Constitution of India. Though initially they were
directed to be placed before a Bench of seven Judges,
subsequently by a latter order dated 9th Decenber, 1998,
these appeals were directed to be placed before a five Judge
Bench and that 1is howthese appeals and other cognate
matters were placed before this Bench for final hearing.
Though the certificates of fitness granted by the H gh Court
were on the basis that the cases involved a substantia
guestion of law as to the interpretation of Article 254(1)
of the Constitution of India, at the tinme when these appeal s
and the cognate matters reached final hearing before us,
| earned senior counsel Shri. Shanti Bhushan and Shri Gupta
appearing for the appel lants, raised nainly two contentions
for our consideration

1. Whet her~ the Market Act can apply to the
transactions of purchase of sugarcane and sal e of sugar and
nol asses by the appellant sugar mlls in view of the fact
that regul ation of these transactions is already effected by
Bi har Sugarcane (Regul ation of Supply and Purchase) Act,
1981 (for short Sugarcane Act) as well as and Sugar both
i ssued under Section 3 of the Essential Commodities Act,
1955 (hereinafter referred to as the Essential Comodities
Act) and also wunder the provisions of Bihar Ml asses
(Control) Act, 1947.

2. In the alternative, whether inposition of market
fee under the Market Act by the respective market comittees
is justified in the absence of any service rendered to the
appel l ant sugar mills under the provisions of the Market Act
and consequently the levy of narket fee can be said to be
not supported by any quid pro quo.

Rl VAL CONTENTI ONS

Learned senior counsel for the appellants  vehenently
submitted in support of the aforesaid twin contentions that
the Market Act which was enacted by the Bihar legislature
under Entries 26 and 27 of the State List read with Entry 28
therein had to be read subject to Entry 33 of the Concurrent
List and as the Bihar Legislature itself had enacted the
Sugar Act in exercise of its |egislative powers under Entry
33 of the Concurrent List, there was no occasion left for
the State of Bihar to get satisfied about. the need to
regulate the production and sale of sugarcane as well as
manufactured items therefrom as per the Market Act. In
short, the invocation of Section 3 read with Section 4 of
the Mrket Act was totally m sconceived and uncalled for.
It was further contended that once the State of Bihar in
exercise of its power of exenption under Section 42 of the
Mar ket Act had exenpted the appellant sugar factories from
applicability of Section 18 of the Market Act, the entire
machi nery wunder the Market Act becane inapplicable to
regulate the sale and purchase of transactions concerning
sugarcane, sugar and nolasses as entered into by the
appel l ant sugar factories. Consequently, there remined no
occasion for the authorities functioning under the Market
Act for denmandi ng any market fee fromthe appellants under
Section 27 of the Market Act. It was also contended in
further support of this subnmission that the Sugarcane
Control Order, 1966 as well as the Sugar (Control) O der of
the same year issued under Section 3 of the Essentia
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Commodities Act, 1955 and also the provisions of the Bihar
Mol asses (Control) Act, 1947 fully occupied the field of
regul ation of sale and purchase of sugarcane, sugar and
nol asses and on that ground also the provisions of the
Market Act could not be pressed in service against the
appel  ant sugar factories undertaking the purchase and sale
of the concerned transactions. |n the alternative, it was
contended that once Section 15 of the Market Act is out of
picture and once it remains an adnitted position that the
appel l ant sugar factories have to purchase sugarcane from
purchase centres, there remains no occasion for the market
conmittees to give any services under the Market Act to the
appel | ant sugar factories.. Hence the market committees were
not entitled to recover any narket fee fromthe appellants
as there was no return benefit or quid pro quo nmade
available to the appellants by the market committees and
hence the inpugned narket fee in substance becane a tax
which could not be recovered under the Market Act by the
mar ket | commi t tees.

Replying to these contentions, |earned senior counse
for the State of Bihar and | earned senior counsel appearing
for the market conmttees submtted that the appellant sugar
factories have no | ocus standi to maintain these proceedings
for the sinple reason that so far as their challenges to the
levy of narket fee on transactions of sale of sugar and
nol asses were concerned, as under Section 27 of the Market
Act levy was inposed on the buyers of sugar and nol asses
manuf actured by the appellant conpanies, these sugar mlls
were not affected by the levy.~ That the appellant conpanies
may at the highest be collecting agents of market fee if the
buyers were not |icensed under the Act but in nost of the
cases the appellant sugar conpanies were selling | evy sugar
to the Food Corporation of Indiaand even free sugar was
nostly sold by themto |icensed buyers. Sane was the -case
of sale of npblasses to the concerned buyers. They, however,
rightly conceded that the appell'ants cannot be said to be
not having any locus standi to challenge the narket fee
levied on their purchase of sugarcane as the charge of
mar ket fee woul d be on them as buyers of sugarcane.

On the nerits of the contentions raised by |earned
senior counsel for the appellants, |earned senior _counse
for the respondents subnmitted that even if the —exenption
notification under Section 42 of the Act purports to exenpt
the appellant sugar conpanies from whole of Section 15 of
the Mrket Act, in substance the exenption is confined to
Section 15(2) of the Act as there is already a | declaration
under Section 4 of the Market Act treating the purchase
centres of the appellant sugar conpanies at the factory

gates as well as at other places in the market -area as
sub- market yards. On a conjoint reading of these two
notifications, therefore, it can be seen that exenption

under Section 42 of the Act was confined to excluding the
operation of Section 15(2) of the Act qua these sugar
factories. In the alternative, it was submtted that if the
exenption notification is treated to cover entire Section 15
even then once the transactions of sale and purchase take
place within the narket area, charge under Section 27 woul d
get settled on these transactions. It was further submtted
that there is enough return benefit nade available to the
sugar factories admttedly situated within the narket area
That, in fact, their service centres are al so declared to be
sub-market yards even beyond the factory gate. That they
utilise the 1link roads made avail able by the market
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conmttee for bringing sugarcane produce to the factory
prem ses by giving facility of swift transportation. Thus
the sugarcane as a raw material is brought to the factory
prem ses before it gets dried up. This vyields better
quality and larger quantity of sugar and nolasses. In

addi tion thereto facilities of supply of necessary
information regarding the prevalent prices of sugarcane are
nade avail able by the market conmittee. But even apart from
that, the market conmittee can act as a mediator in enabling
the sugarcane growers to get better price of sugarcane above
the mnimum price fixed under the Control Order and the
Sugarcane Act and this role of the market conmttee woul d be
beneficial not only to the producers of sugarcane but also
to the factories which can be assured of appropriate good
quality sugarcane purchased fromthe sugarcane growers. |t
is, therefore, wong to suggest that there is no quid pro
guo between the charge of market fee and the paynment thereof
by the sugarcane factories, that the infrastructura

facilities nade available to the industry as a whole have to
be seen and transactions are not to be dissected for finding
out the quid pro quo between charging of the narket fee and
the burden thereof borne by the sugar conpanies. It was,

therefore, contended that none of the subm ssions canvassed
by [|earned senior counsel for the appellants deserved to be
accept ed. In the/light of the aforesaid rival contentions,

we now proceed to deal with the twin contentions submitted
for our consideration by |earned senior counsel for the
appel l ants in support of these appeal's. However, before we
deal with the nerits of these contentions, the question of
| ocus standi of the appellants i's required to be considered
at the outset.

LOCUS STANDI OF THE APPELLANTS TO MAI NTAIN THESE
PRCCEEDI NGS :

It has to be kept in view that as per Section 27 of
the Market Act the charge of the narket fee is on the buyer
of the agricultural produce bought or sold in the narket
area. The said section reads as under

"Power to levy fees - (1) The Market Committee shall
levy and collect market fees on the agricultural produce
bought or sold in the nmarket area at the rate of rupee one
per Rs.100 worth of agricultural produce.

XXXXX XXXX XXXX

(2) The nmarket fee chargeabl e under sub-section. (1)
shal | be payable by the buyer, in the manner prescribed.

(3) The fee chargeabl e under sub-section (1) “shall not
be levied nmore than once on a notified agricultural produce
in the sane notified Market Area.

It is not in dispute between the parties that
sugarcane is an agricultural produce as it is grown in
fields by the cultivators. Both sugarcane and sugar are
listed as Item nos. 1 and 3 in Para Xl dealing wth
m scel l aneous itenms as found in the Schedule to the Market
Act enacted as per Section 2(1)(a) of the Act.

Section 2(1)(a) of the Act defines agricultural produ
as under : Agricultural produce neans all produce
whet her processed or non-processed, nanufactured or not, of
Agriculture, Horticulture, Plantation, Animal, Husbandry,
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Forest, Sericulture, Pisciculture, and includes |ivestock or
poultry as specified in the Schedul e.

In the Ilight of the aforesaid provisions, it is
obvious that the sugar factories operating in the market
area within the jurisdiction of the market conmittee
concerned can be said to be buyers of sugarcane, an
agricultural produce. Their purchase centres are situated
within the nmarket area. As submitted by I|earned senior
counsel for the respondents, all the purchase centres at
which the appellant sugar factories purchase sugarcane as
raw nmaterial are not only situated within the market area

but are also declared as submarket yards. In fact the
entire Bihar State is conprised of various narket areas
within the jurisdiction of different nmarket comrmttees. |If

that is so, it has to be held that when the charge under
Section 27 of paying market fee is inposed on the sugar
factories  as buyers of sugarcane within the narket area,
they have to be treated to be having sufficient |ocus stand
as buyers of sugarcane to challenge the inposition of narket
fee on their purchase transactions. ~On this aspect, |earned
seni or counsel for the respondents did not contest.
However, their subm ssion was that when purchased sugarcane
is processed at the factories and converted into sugar and
nol asses and when such sugar and nol asses are sold by the
sugar factories, the charge of market fee on these sale
transactions would settle on the ~buyers- of sugar and
nol asses who have not nade any gri evance about paynent of
market fee. That may be so, however, the fact remins that
if the sugar factories sell manufactured sugar and nol asses
out of the purchased raw naterial-sugarcane, and if the
buyers are not |licensed then as per the provisions of Rule
82 (iii) of the Bihar Agricultural Produce Markets ' Rul es,
1975 the sugar factories as sellers have to realise the
market fee fromthe buyers and have to deposit the same with
the market commttees. That obligation by itself would give
sufficient locus standi to the sugar factories which sel
sugar and nolasses within the nmarket area to chal l'enge the
aforesaid statutory obligation inmposed on themby the Act
and the Rules and to subnmit as to how they are not -~ covered
by the provisions of the Act. It may be that when they sel

| evy sugar to the Food Corporation of India, they may  not
have to undertake this liability as collecting agents of the
market committee, so far as the market fee is concerned.
Still even if partially in case of sale of free sugar to
unli censed buyers they have to be called upon to discharge
their statutory obligation under Rule 82 (iii), it cannot be
said that they have no locus standi to challenge the
inmposition of market fee on the transactions of /sale
effected by themin connection with sugar and nol asses. The
prelimnary objection of |earned senior counsel ~ for the
respondents against the locus standi of the appellants to
mai ntain these proceedings is, therefore, over-ruled.  This
takes us to the consideration of the main twin contentions
canvassed by |learned senior counsel for the appellants for
our consideration. CONTENTION NO. 1 : Applicability of
the Mrket Act to appellants transaction of purchase of
sugar cane and sal e of sugar and nol asses.

So far as this contention is concerned, we have to
keep in view the relevant provisions of the Market Act,
Sugar Act as well as the Oders wunder the Essentia
Commodities Act. |In the first instance, we shall deal with
the transactions of purchase of sugarcane by the sugar
factories functioning in the narket areas falling within the
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jurisdiction of respective market conmittees constituted
under the Market Act. The Market Act has been enacted by
the Bihar Legislature as per the legislative power vested in
it by Entries 26, 27 and 28 of List Il of Seventh Schedul e
of the Constitution. These entries read as under : 26.
Trade and conmmerce wthin the State subject to the
provisions of entry 33 of List Ill. 27. Production, supply
and distribution of goods subject to the provisions of entry
33 of List IIl. 28. Markets and fairs.

It becones at once clear that if |location of narkets
and fairs sinpliciter and the managenent and nai ntenance
thereof are only contenplated by the Market Act, then they
would fall squarely within the topic of |egislative power
envi saged by Entry 28 of List Il. However, the Market Act,
as we will presently show, deals with supply and
distribution of goods as well as trade and commerce therein
as it seeks to regulate the sale and purchase of
agricultural produce to be carried on in the specified
markets. ‘under the Act. To that extent the provisions of
Entry 33 of List Ill override the legislative powers of the
State Legislature in connection with |egislations dealing
with trade and comerce in, and the production, supply and
distribution of, goods.. Once we turn to Entry 33 of the
Concurrent List, 'we find that on the topic of trade and
conmerce in, and the production, supply and distribution of,
goods enunerated therein at sub-clause (b), we find Ilisted
items of foodstuffs, including edible oilseeds and oils.
Thus to the extent to which the Market Act seeks to regul ate
the transactions of sale and purchase of sugarcane and sugar
which are foodstuffs and trade and conmmerce therein, it has
to be held that the Market Act being  enacted under the
topics of legislative powers under Entries 26, 27 and 28 of
List Il will be subject to any other |egislation under Entry
33 of the Concurrent List. ‘As it wll be seen hereinafter,
the Bihar Legislature itself has enacted the Sugarcane Act
in exercise of its legislative powers under Entry 33 of the
Concurrent List and, therefore, the field covered by the
Sugar cane Act woul d obvi ously remain excl usively governed by
the Sugarcane Act and to the extent the |atter Act  carves
out an independent field for its operation, the sweep of the
general field covered by the Market Act which covers  al
types of agricultural produce, would pro tanto get excl uded
gua sugarcane and the products prepared out of it.” So far
as the Market Act is concerned, it is necessary to note that
it is an Act to provide for better regulation of buying and
selling of agricultural produce and the establishment of
markets for agricultural produce in the State of Bihar. and
for matters connected therewith. The said Act is enacted
essentially to protect the growers of agricultural ~ produce
in the State who on account of their ignorance, illiteracy
and | ack of collective bargai ning power may get exploited by
m ddl emen and econonically strong purchasers of  ‘their
agricultural produce with the result that the agriculturists
may not get adequate price for their produce. It is wth
that end in view that the Market Act has been enacted. The
constitutional wvalidity of the WMdras Comercial Crops
Markets Act, concerned with the regul ation of purchase and
sale of comrercial crops growmn by agriculturists was
consi dered by a Constitution Bench of this Court in the case
of MC. V.S. Arunachala Nadar Etc. vs. The State of Mdras
& Ohers [(1959) Supp. (1) SCR 92]. Subba Rao J., speaking
for the Court while upholding the constitutional validity of
the said Act enphasised the necessity of such enactment with
a view to protect the producers of commercial crops from
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being exploited by the nmddlenen and profiteers and to
enable themto secure a fair return for their produce. The
| earned Judge referred to, with approval, the follow ng
reconmendati ons of Royal Conmission on Agriculture in India
appointed in 1928. That cultivator suffers from nany

handicaps : to begin with he is illiterate and in genera

ignorant of prevailing prices in the markets, especially in
regard to commercial crops. The nost hopeful solution of
the cultivators marketing difficulties seens to lie in the

i mprovenent of communications and the establishnent of
regul ated markets and we recommend for the consideration of
other Provinces the establishment of regul ated markets on
the Berar system as nodified by the Bonbay | egislation. The
establishnent of regulated markets nmust forman essentia

part of any ordered plan of agricultural devel opnment in this
country. The Bonbay Act is, however, definitely limted to
cotton markets and the bulk of the transactions in Berar
market ~is alsoin that crop. W consider that the system
can conveni ently be extended to other crops and, with a view
to avoiding difficulties, -would suggest that regulated
mar ket s should only be establ ished wunder Provi nci a

| egi sl ati on.

Ref erence was also nade to the Report of an Expert
Conmittee appointed by the Government of Madras which
graphically described the difficulties of the -cultivators
and their dependence upon the mddlemen. The following is
the extract fromthe Report of the Expert Comittee as noted
by Subba Rao J., for highlighting the need for regulated
markets for cultivators of comrercial crops. The m ddl eman
plays a pronminent part in sale transactions and his terns
and net hods vary according to the nature of the crop and the
status of the cultivator. The rich ryot who is unencunbered
by debt and who has comparatively |arge stocks to | dispose
of, brings his produce to the taluk or district centre and
entrusts it to a comm ssion agent for sale. If it is not
sold on the day on which it is brought, it is stored in the
conmi ssi on agents godown at the cultivators expense and as
the latter generally cannot afford to wait about until the
sale is effected he | eaves his produce to be sold by the
conmi ssion agent at the best possible price, and it _is
doubt ful whether eventually he receives the best price. ~The
m ddl e class ryot invariably disposes of his produce through
the sanme agency but, unlike the rich ryot he is not free to
choose his conmission agent, because he ~generally takes
advances froma particul ar comm ssi on agent on the condition
that he wll hand over his produce to himfor sale. Not
only, therefore, he places hinself in a position where he
cannot dictate and insist on the sale being effected for the
hi ghest price but he | oses by being conpelled to pay /heavy
interest on the advance taken fromthe conmi ssion agent.
Hs relations with m ddlenmen are nore akin to those between
a creditor and a debtor, than of a selling agent and
pr oducer . In al nost all cases of the poor ryots, the major
portion of their produce finds its way into the hands of the
village noney-lender and whatever renains is sold to petty
traders who tour the villages and the price at which it
changes hands is governed not so nmuch by the nmarket rates,
but by the urgent needs of the ryot which are generally
taken advantage of by the purchaser. The dom nating
position which the mddl eman occupies and his nethods of
sale and the terns of his dealings have long ago been
realized.

Relying on the aforesaid observations Subba Rao J.,
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speaking for the Constitution Bench, justified the need for
such |l egislations and upheld the Act by |aying down as under
The aforesaid observations describe the pitiable

dependence of the middle-class and poor ryots on the
m ddl emen and petty traders, wth the result that the
cultivators are not able to find markets for their produce
wherein they can expect reasonable price for them Wth a
view to provide satisfactory conditions for the growers of
conmercial crops to sell their produce on equal terns and at
reasonabl e prices, the Act was passed on July 25, 1933. The
preanble introduces the Act with the recital that it is
expedient to provide for the better regulation of the buying
and selling of comrercial crops in the Presidency of Madras
and for that purpose to establish markets and nake rules for
their proper adnministration. The Act, therefore, was the
result of a long exploratory investigation by experts in the
field, conceived and enacted to regulate the buying and
selling of comrercial crops by providing suitable and
regul ated markets by elimnating mddl enen and bringing face
to face the producer and the buyer so that they neet on
equal terns, thereby eradicating or at any rate reducing the
scope for exploitationin dealings. Such a statute cannot
be said to create unreasonable restrictions on the citizens

right to do business unless it is clearly established that
the provisions are too drastic, unnecessarily harsh and
overreach the scope of the object to achieve which it s
enact ed.

It, therefore, cannot be gainsaid that the need to
have a regul ated market where the agricul turist who grows
sugarcane as a commrercial crop can be assured of . adequate
price of the sugarcane produced by himand nmay  not be
exploited by mddlenen, would justify the enactnment of the
protective wunbrella of the Market ‘Act. ~However, if the Act
had stood by itself, no legitimte grievance could have been
made by anyone on this score. But so far as the facts of
the present cases are concerned, the very sanme Bihar
Legi slature enacted the Sugarcane Act of 1981 which has
operated sinultaneously with the Market Act for the ‘entire
State. The said latter Act is obviously enacted by the very
sane |egislature in exercise of its |legislative powers under
Entry 33 of the Concurrent List. It is, of course, -true
that the Union Parlianent has not passed any simlar
legislation in exercise of its concurrent |egislative power
under the very sanme Entry 33 of List ~III. W wll,
therefore, have to see to what extent the Sugarcane Act,
which is a latter Act, has carved out a field for itself for
protecting the sugarcane growers resulting in (wthdraw ng
the sane subject matter fromthe general sweep of the Market
Act which covers not only sugarcane but al so nunber of ot her

agricultural produce. |In this connection, Section 3 of the
Market Act requires to be noted. It reads as under : 3.
Notification of intention of exercising control over

purchase, sale, storage and processing of agricultura
produce in specified area -

[(2) Not wi t hst andi ng anything to the contrary
contained in any other Act for the tine being in force, the
State Governnent may, by notification, declare its intention
of regulating the purchase, sale, storage and processing of
such agricultural produce and in such area, as nmay be
specified in the notification.]

(2) A notification under sub-section (1) shall state
that any objection or suggestion which may be received by
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the State Governnent within a period of not less than two
nonths to be specified in the notification, shall be
consi dered by the State CGovernnent.

As per the aforesaid provisions, it has to be kept in
view by the State CGovernnent concerned while formng the
requisite intention whether there is any special |egislation
of the same State Legislature holding the field and serving
the very sanme purpose of regulating such transactions. M.
Shanti Bhushan, |earned senior counsel for the appellant,
vehemently contended that the Bi har Legislature itself had
enacted the Sugarcane Act of 1981 whereunder adequate
provision was mnmde for regulating the purchase, sale,
storage and processing of sugarcane. The conpl ete nachinery
was provided thereunder for protecting the sugarcane growers
and, therefore, there was no occasion for the State of Bihar
to continue the regul ation of purchase and sal e transactions
of sugarcane atleast after 1981 as per Section 3(1) of the
Mar ket | Act. The preanbl e of the Sugarcane Act shows that
anongst . ‘others it is enacted to regulate the production
supply and  distribution of sugarcane intended for use in
sugar factories and taxation of sugarcane and natters

i nci dental thereto. Chapter Il of the Sugarcane Act
provides for Adm ni'strative Machinery for carrying out the
purposes of the /Act. Section 3 thereof deals with
Establ i shment of Sugarcane Board. Section 4 |ays down the
Functions of the Board - (1) The Board shall advise the

State CGovernment on the follow ng matters, nanely :-

(a) planning of devel opnent schemes ~connected wth
production, research, transport and sal e of sugarcane;

(b) matters pertaining to regul ation of \ supply,
purchase and wei ghnent of cane;

(c) the wvarieties of sugarcane, tested by the
Sugarcane Research Institute in the State, which are
suitable or unsuitable for use in a factory;

(d) recommendations in respect of the price of cane to
be supplied to factories;

(e) determnation of the price of cane payable by
owners of units;

(f) maintenance of healthy relations between the
occupi ers and nanagers of factories on the one hand and the
cane-growers and co-operative societies on the other; and

(g) such other natters as may be prescribed.

Secti on 7 deals with Est abl i shrent of Zona
Devel opnment Council working of which can be supervised by
the Boar d. The Collector of the District or the
Sub-divisional Oficer is to be the Chairman of the Zona
Devel opnent Council and is to be assisted by various persons
as provided by Section 7. Section 8 deals with Functions of

the Council - The functions of the Council shall be as
follows :(a) to consider and prepare the programre for the
devel opnent of comunications, irrigations, soil analysis

and other agricultural facilities relating to sugarcane;

(b) to devise ways and neans for executing devel oprent
pl an in all its essential including inprovement and
devel opnent of comuni cations, cane varieties, supply of
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good quality seeds, fertilisers and nmanur es, pl ant
protection and prevention and control of diseases and pests;

(c) to render all possible help in agricultura
ext ensi on work of cane;

(d) to assist in arrangenents for the training of
cultivators in inproved nethods of sugarcane cultivation
and

(e) to performsuch other functions pertaining and
conduci ve to the general devel opment of the reserved area as
may be prescri bed.

Secti on 12 deal s with Appoi nt ment of Cane
Conmi ssi oner . It reads -as  under - (1) The State
CGovernment nmay, by notification in the official Gazette,
appoi nt- any person to be the Cane Conm ssioner for the State
of Bihar ‘and to exercise the powers and performthe duties
conferred —and i nposed on the Cane Conm ssi oner by or under
this Act.

(2) The State Government may, by notification in the
official Gazette, appoint such persons as it thinks fit to
be the Additional Cane Commi ssi oner, Joi nt Cane
Conmi ssi oner, Deputy Cane Commi ssioner and Assistant Cane
Comm ssioner to assist the Cane Comm ssioner wthin such
local limts as 'may be assigned to them and confer and
i npose upon themall or any of the powers and duties of the
Cane Conm ssioner within their respective jurisdiction

Section 13 deals with Appointnent of ~Cane Oficer
Then conmes Chapter |V which deals with Purchase and ' Supply
of Cane to sugar factories. Section 25 deals with
Appoi ntmrent of Manager and provides as under :- (1) Wthin
thirty days of the comrencenent of this Act and thereafter
within the same period before the commencenent of every
crushing year the occupier of a factory shall send to the
Col l ector a notice of appointnent of any person-as manager
for the purposes of this Act or the rules :

Provided that until the first notice of appointnent of
manager under this Act is sent, the person appointed or
deened to be appointed as manager under the Bi har Sugarcane
(Regul ati on of Supply and Purchase) O dinance, 1973 (Bihar
O di nance 47 of 1973) shall be deermed to be a manager under
this Act.

(2) No person shall be deened to have been appoi nted
as nmnager until a sumof two thousand and five hundred
rupees is deposited by himor on his behalf as “security,
with the Collector concerned in the prescribed manner.

(3) Wenever a new nanager is appointed, the occupier
of the factory shall send to the Collector a witten notice
of the change within fifteen days of the date on which the
new manager assumes charge of his work.

(4) During any period for which provisions of
sub-sections (1) and (2) are not conplied with or the person
appoi nted as nmnager does not manage the factory, or his
security noney is not replenished to the extent of its
forfeiture under sub-section (2) of section 57, the occupier
of the factory hinself shall be deemed to be the nanager of
the factory for the purposes of this Act and the rul es.
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Section 27 deals with Estimate of quantity of cane
required by factory and lays down as follows:- (1) The
occupier of every factory shall submt to the Cane
Conmi ssioner, on or before the prescribed date, in every

crushing year, an estimate, in the prescribed manner, of the
quantity of cane which may be required in the factory during
such crushi ng year.

(2) The Cane Conmissioner shall exam ne every estinmate
submitted under sub-section (1) and where the occupier of a
factory has failed to submt an estimate under subsection
(1), he shall draw up an estimate by hinself in the
prescri bed manner and shall publish the same in such nmanner
as nmay be prescribed with such nodifications, if any, as he
may think fit, after consultation with the counci
concer ned.

(3) / The prescribed authority may, either suo notu or
on an application nmade to it by the occupier of the factory,
within thirty days of the publication of the estimate under
sub-section (2), revise the estimate, published under that
sub-section and that authority shall cause the estimate so
revised to be published in the prescribed manner

Section 28 deals with Condi ti ons. precedent to
comencenment of purchase of cane. |t states as under : (1)
The occupier of a factory or any person acting on his behal f
shall not conmmence the purchase of cane unless adequate
arrangenents, as may be prescribed, have  been mmde in
respect of the followi ng matters, nanely :-

(a) weighnent of cane to be purchased; (b) paynment of
the price of cane purchased; (c) parking of cane-carts;
(d) approach roads to the place of ~ weighnent; and (e)
di stribution of requisition slips.

(2) Wiere survey has not been nmade under section 34,
the occupier of the factory shall, before the comencenent
of purchase of cane, have the survey of the standing
cane-crop nmade as the prescribed nanner

Then foll ows Section 29 which deals wth Establishnent
of purchasing centres. It reads as under :- (1) The
occupier of a factory, or the Secretary of a ~Cooperative
Society may establish a purchasing centre after giving a
notice in witing to the Collector at least thirty days
before the conmmencenent of purchase of cane and copies of
such notice shall be sent by the occupier of the factory or
the Secretary of the Society forthwith to the Cane O ficer
concerned and the Cane Commi ssi oner

The remaining sub-sections of Section 29 |lay down the
procedure wunder which the Collector can direct shifting  of
the location of any purchasing centre to another place and
also the power of the prescribed authority to revise the
order of the Collector. Section 31 deals with Declaration
of reserved area and provides as follows :(1) The Cane
Conmi ssi oner may, having regard to the crushing capacity of
the factory, the availability of sugarcane in such area and
the need for production of sugar and after consulting the

council concerned and the occupier of the factory or the
occupiers of other affected factories and after considering
any objection that my be raised, issue an order, by

notification in the official Gazette, declaring any area to
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be the reserved area for the purpose of supply of cane to
the factory during a particular crushing year or years and
may |ikewi se cancel any such order or alter the extent of
the area so reserved

Section 32 deals wth Purchase of cane grown in a
reserved area. Sub-section (6) thereof reads as follows
Except with the perm ssion of the State Government, cane
growmn in a reserved area shall not be sold to or purchased

by -

(i) the occupier of any factory other than the factory
for which the area is reserved; or

(ii) any person for the purpose of supply to any
factory other than the factory for which the area is
reserved; . or

(iii)~ the owner of aunit to whoma |icence has not
been granted under section 16.

Sub-section (9) of Section 32 reads as follows :-
Subject to the provisions of sub-section (1), the State
CGovernment nmay prohibit or restrict or otherwise regulate
the novenment of | sugarcane fromany reserved area except
under and in accordance with a permt issued by it in this
behal f.

Section 39 deals with Recording of correct weight of
cane and reads as under :- (1) The -occupier of every
factory, the owner of every wunit, Secretary of every
Co- operative Society and every person in charge of
wei ghnmens shall maintain, subject to such linmts of error
as is prescribed by the State Government under the |aw
relating to weights and neasures, for the tine being in
force, a record of the correct weight of cane purchased at
the place of wei ghment.

(2) No cane shall be purchased without being wei ghed:

Section 40 deals with Provisions for approach roads
etc., at the purchasing centres and reads as under :The
occupier of a factory or a co-operative society  purchasing
cane at any purchasing centre shall nake such provisions for
the following and keep themin such repairs as may be
prescribed, nanely :-

(a) approach road and parki ng space for aninmal-driven
carts;

(b) sheds for animals and cart-drivers;

(c) drinking water for persons using the purchasing
centre; and

(d) drinking water and water-trough for aninals.

Then follows Chapter V which deals with Paynent of
price of cane and other matters. Section 42 deals wth
m nimum price of cane supplied to a unit and reads as under
: The State Governnent rmay, after consulting the Board,
determine by notification in the official Gazette, in
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respect of any area the mininmumprice of cane payable by the
owner s of units to the cane-growers or co-operative
societies for <cane supplied to themin the crushing vyear
concerned :

Provided that the mnimumprice so deternmi ned shal
not exceed the mninumprice payable by the occupier of a
factory wunder any law for the time being in force, in
respect of the cane supplied fromthe sane area.

Mode of paynent of price of cane to the sugarcane
growers is provided by Section 43. Section 44 deals wth
Deduction and provides as follows :(1) The occupier of a
factory or any person on his behalf shall not nmake any other
deductions from the price of cane except the deduction on
account of any | oan advanced by him or on his guarantee or
ot herwi se advanced by a bank or other institutions under
section 50(1).

The remai ni'ng sub-sections of Section 44 deal with the
ci rcunst ances -under whi ch any person-in charge of paynent of
price of cane on behalf of a co-operative society cannot
make deductions fromthe price of cane as fixed. Section 46
deals with Decision of certain disputes and

reads as under /: -

(1) If any dispute arises regarding the price of cane
supplied to the occupier of a factory the person entitled to
the price or the docunent on the-basis of which the price is
clainmed, paynment of the price shall be withheld and the
occupi er of the factory to which the cane was supplied shal
enter the dispute in a register in the prescribed form and
refer it wthin the prescribed periodto the prescribed
authority who shall, after giving the parties a reasonable
opportunity of being heard and after such inquiry as he may
consi der necessary, decide the dispute :

Provided that whenever the paynment of the price is
whet her held wunder this sub-section, the occupier ~of the
factory shall deposit with the prescribed authority in the
prescri bed manner the amount in dispute, within one week of
such reference.

(2) Any other dispute touching an agreenment for
purchase of cane by the occupier of a factory or its supply
to him and any dispute relating to purchase of cane or
cane-juice by the owner of a unit and paynment of price
thereof shall be referred to the authority prescribed under
sub-section (1) who shall decide it in the manner laid down
in that subsection.

XXXX XXXX XXXX

(3) Any person aggrieved by a decision made under
subsection (1) or sub-section (2) may, within thirty days of
the decision, prefer an appeal to the Collector who shall
after giving the parties a reasonable opportunity of being
heard and after such inquiry as he nay consider necessary,
pass such order, as he thinks fit.

(4) An order of the Collector under sub-section (3)
and subject to such order, the decision of the prescribed
aut hority under sub-sections (1) or sub-section (2) shall be
final.
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Section 48 deals wth Payment of comm ssion on
purchase of cane and reads as follows :(1) The State
CGovernment nmay, by notification in the official Gazette,
require the occupier of a factory to pay in the prescribed
manner a commi ssion not exceeding fifteen paise per quinta
on the purchase of cane nmade by himor on his behalf and
may, by a like notification exenpt the occupier of any new
factory to be specified in the notification, from the
paynment of such conm ssion for prescribed period.

Section 49 inposes Tax on Sugarcane which reads as
follows :(1) The State CGovernment may, by notification in
the official Gazette, inpose -

(a) a tax not exceedi ng one rupee per quintal on entry
of sugarcane into a |ocal area specified in such
notification, for consunmption or use of, or sale to a
factory situated therein :

(b) a tax not exceeding one rupee per quintal on the
purchase of sugarcane by or on behal f of the occupier of a
factory :

Section 50 deals with Advance of 1 oan by occupier of
factory and Ilays down as follows (1) The occupier of a
factory or any person working on his behalf or any bank may
advance |loan to a cane-grower or a Co-operative Society for
such purposes connected with cultivation or supply of cane
to the extent of the anount and in the nanner as  nmay be
prescri bed.

(2) Interest at the rate specified in section 51 shal
be payable on the |oan advanced under sub-section (1) and
the loan and the interest shall be realisable’ in the
prescri bed manner.

Chapter VI deals with m scellaneous itenms. Section 52
of the said chapter deals with penalty for offences and
provides as follows :If any person contravenes or attenpts
to contravene or abets the contravention of any of the
provisions of this Act or the rules or of any order nmde or
direction given thereunder or the terns and conditions of
any licence, he shall be punishable with inprisonment which
may extend to six nonths or with fine which my extend to
five thousand rupees or with both and in the case of a
continuing contravention, with an additional fine which may
extend to one thousand rupees for every day during /which
such contravention continues after conviction for the first
contravention :

Section 58 deals with the power to sunmon and enforce
attendance of wtnesses and production of docunments -and
provi des as under :For the purposes of enquiries under this
Act the Cane Conmmissioner or any person exercising the
powers of the Cane Commi ssioner or a Cane Oficer or an
Oficer appointed under section 34 shall have the same
powers to sumopn and enforce the attendance of w tnesses and
parties and to examne themon oath and to conpel the
production of docunent as a civil court under the Code of
Cvil Procedure, 1908 (5 of 1908)

Provi ded that for the purpose of any penalty under the
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provision of the said Code upon any defaulter, a reference
shall be nade to the civil court of conpetent jurisdiction
for appropriate action.

The aforesaid provisions of the Sugarcane Act |eave no
room for doubt that the Bihar Legislature in its wi sdom has
enacted a special machinery for regulating the purchase and
sale of sugarcane to be supplied to sugar factories for
manuf acturing sugar out of the sugarcane produced for them
in the reserved area. The relevant provisions of the Act
project a well knit and exhaustive nmachinery for regul ating
the production, purchase and sale of sugarcane for being
supplied as appropriate raw nmaterial to the factories
manuf acturing sugar and nol asses out of them W my also
turn to Rule 22 of the 1978 Rules, made under the Bihar
Sugarcane Act, which provides that the factory shall not
conmence the purchase of cane at any purchasing centre
unl ess (a) all the weighbridges to be used for wei ghnent of
cane have dul y been checked and certified as workable by the
conpetent. _authority under the lawrelating to weights and
nmeasur es;

(b) appropriate arrangenents to the satisfaction of
the Collector have been nmade for arranging funds for making
paynment of the price of cane;

(c) Cane Oficer of the area concerned has certified
that suitable arrangenments for parking of cane carts and
approach roads, as specified in rule 30 and for distribution
of requisition slips -and identification cards have been
made; and

(d) adequate arrangenents for weighnment, adequate
staff, sufficient nunmber of weighbridges and adequate neans
of transport for carrying cane fromall outlying purchasing
centres to the factory, to the satisfaction of the
Col | ector, have been nmde.

Rule 30 requires the sugar factory to : (a) provide
at every purchasing centre suitable appr oach r oads
connecting the nearest public roads with the parking ground
and |ikew se suitable tracks fromthe parking ground to the
poi nt where cane is unloaded after wei ghnment;

(b) keep such roads and tracks repaired and
satisfactorily workable at all times the purchasing centre
is in operation;

(c) provi de space in the parking ground for
accommodating at |east one-fourth of the maxi num nunber of
ani mal -driven <carts carrying cane required to be brought to
the purchasing centre on any day for wei ghnent and purchase;

(d) keep the netalled tracks neat and clean —and
separated by railing or trenches;

(e) provide shelters for aninmals and cart-drivers at
every purchasing centre, to the satisfaction of the
Col | ector;

(f) provide at least four water taps or hand punps at
convenient points of each purchasing centre |ocated at or
adjoining factory premses (referred to hereinafter as mll
gate purchasing centre) and one such water tap or hand punp
at every purchasing centre other than the nmll ogate
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purchasing centre (referred hereinafter as the outstation
pur chasi ng centre),

(g) provide adequate nunmber of water troughs in each
parking yard to be located at such points as may be
determ ned by the Cane Oficer concerned, and,;

(h) provide such other facilities at any purchasing
centre as nmay be specified in the directions of the Cane
Conmi ssi oner issued fromtime to tine.

The aforesaid provisions, therefore, clearly indicate
that the need for regul ating the purchase, sale, storage and
processi ng of sugarcane, being an agricultural produce, is
conpletely net by the conprehensive nachinery provided by
the Sugarcane Act enacted by the very sane | egislature which
enacted the general Act being the Market Act. Once that
conclusion is reached, it becomes obvious that the Market
Act which s an enabling Act enpowering the State
Authorities” to extend the regulatory net of the said Act to
notified —agricultural produce as per Section 3(1) will get
its general sweep curtailedto the extent the special Act
bei ng the Sugarcane Act enacted by the very sane |egislature
carves out a special field and provides special nachinery
for regulating the purchase and sale of the specified
agricultural produce, nanely, sugarcane. It has also to
be kept in viewthat the very heart of the Market Act is
Section 15 of the Act which reads as under : [15. Sale of
agricultural produce - (1) No agricultural produce specified
in notification under sub-section (1) of section 4, shall be
made bought or sold by any person at any place within the
mar ket area other than the rel evant principal nmarket yard or
sub-market yard or yards established therein, except such
gquantity as may on this behalf be prescribed for retail sale
or personal consunption.

(2) The sal e and purchase of such agricultural produce
in such areas shall not withstanding anything contained in
any |law be nmade by neans of open auction or tender /system
except in cases of such class or descriptionof produce as
may be exenpted by the Board.]

It is this section which enables the market comittee
concerned to nonitor and regul ate the sale and purchase  of
t he agricultural comodity which is covered by t he
protective wunbrella of the Act. Once such an agricultura
produce is brought for sale in the market yard or sub-market
yard, the sale is to be effected by auction or by inviting
t enders. Such a schenme is in direct conflict. with the
schene of the Sugarcane Act wherein there is no question of
sugar factory being called upon to enter into “a public
auction for purchasing sugarcane which is specially
earmarked for it out of the reserved area. In fact,
provisions of the Sugarcane Act and the provisions of the
Mar ket Act, especially Section 15 read with Section 3(1),
cannot harnoni ously co-exist. It is precisely to avoid such
a possible conflict and head-on collision between genera
Act, nanely, the Market Act and the special Act, nanely, the
Sugar cane Act which was later on enacted in 1981 by the very
same Bihar Legislature, that the State GCGovernment in
exercise of its exenption power under Section 42 of the
Market Act issued a notification dated 22nd March, 1976 to
the following effect: S.O 550 the 22nd March, 1976
(Published in Bihar Gazette (ex-order) dated 23-3-1976) .-
In exercise of the powers conferred under Section 42 of the
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Bi har Agricultural Produce Markets Act, 1960, the Governor
of Bihar is pleased to exenpt all sugar nills from the
provisions of Section 15 of the Bi har Agricultural Produce
Markets Act, 1960 with regard to their sale and purchase of
agricultural produce notified wunder sub-section (1) of
Section 4 of the said Act)

This very notification shows that the State Governnent
had given up its erstwhile intention of regulating the sale
and purchase of sugarcane as per Section 3(1) of the Market
Act which could not survive any further after the issuance
of the aforesaid exenption notification. It is easy to
visualise that the market committee can control purchase,
sal e, storage and processing of agricultural produce in the
specified area under the Market Act only when the sale and
purchase of agricultural — produce can be effected as per
Section 15 in the principal market yard or sub-market yard.
Mar ket i s defined by Section 2(1)(h) of the Market Act which
reads as under : market means a market established under
this Act. for the market area and includes, a principa
mar ket yard and sub-market yard or yards, if any.

It is at such market-yard that the regulation of sale
and purchase of agricultural produce shall be effected as
required by Section 15. Once Section 15 is out of picture,
the nere declaration of narket area as per Section 4 and the
general declaration of intention to regul ate purchase, sale,
st or age and processing of agricul tural produce like
sugarcane as per Section 3 of the Market Act or declaration
of market yard or sub-market yards as per Section 5 would
remain an enpty formality —or would represent an enpty
eggshell with its contents taken out. ~The entire nachinery
of the Mrket Act would be rendered redundant gua
agricultural produce to which Section 15 does not apply.
Section 15 is the heart and soul of the Act. Due to its
inapplicability to a given agricultural produce there would
remain no occasion for the market committee concerned to
exercise its regulatory functions for such a produce. This
is the precise result which has ensued regardi ng regul ation
of purchase and sale of sugarcane by the market comittee
concerned in view of the combi ned operation of the rel evant
provi si ons of the Sugarcane Act and the exenption
notification under Section 42 of the Market Act excluding
the application of Section 15 of the Market Act to the sale
and purchase transactions of sugarcane in the nmarket —area.
It is not possible to agree with | earned senior counsel for
the respondents that notification under Section 42 of the
Act in substance excludes only the applicability of Section
15(2). On the express wordings of the said notification it
is not possible to countenance this contention. Even if
declaration wunder Section 5 treating the prem ses- of the
sugar factories and the purchase centres from which they
have to purchase sugarcane as per the Sugarcane Act is to be
held to be operative, such a declaration would be devoid of
any efficacy under the Market Act as the very purpose of the
declaration of such market yard would not get fructified
once sugarcane wll not be required to be brought for
purchase and sale in such declared narket yard. It has to
be kept in view that the rel evant provisions of the Market
Act laying down the machinery for effecting the regulation
of purchase, sale, storage and processing of agricultura
produce cannot be of any avail once purchase and sale of
such an agricultural produce are not required to be effected
at the relevant market yard and have not to be subjected to
open auction or tender for fixing proper prices for such
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agricultural produce to be paidto the growers of such
produce. It nust, therefore, be held that the entire

machi nery of the Market Act cannot apply to the transactions
of purchase of sugarcane by the appellant sugar factories as
they are fully covered by the special provisions of the
Sugar cane Act. It is also necessary to note that if both
these Acts are treated to be sinultaneously applying to
cover sale and purchase of sugarcane, the possibility of a
clear conflict of decisions of Officers and Authorities
acting under the Sugarcane Act on the one hand and the
Market Act on the other would arise. These authorities
acting wunder both the State Acts, dealing with the same
subj ect-matter and covering the sane transactions nay cone
to independent diverse conclusions and none of them being
subordinate to the other may create a situation wherein
there may be head-on collision between the decisions and the
orders of these ~authorities acting on their own in the
hi erarchy of the respective statutory provisions. For
exanpl e, /the Marketing Inspector may find that wei ghnment of
sugar cane was not  proper at a given point of tinme, while the
Cane O ficer may find to the contrary. |In the hierarchy of
proceedi ngs under the Market Act the narket committee nay
take one decision with respect to the sane subject matter,
for which the Coll'ector exercising appellate powers under
the Sugarcane Act nmay take a contrary decision. This would
create an irreconcilable conflict of deci sions with
consequential confusion. So far as the buyers and sellers
of agricultural produce-sugarcane are concerned, it is of

no avail to contend as submitted by | earned counsel for the
respondents that for avoiding such conflicts, Section 15 is
di spensed with by the State in exercise of its power under
Section 42 of the Market Act, whether such an exenption can
be granted by the State under Section 42 or not is not a
rel evant consideration for deciding the noot question
whether the statutory schene of the Market Act can
har moni ously co-exist wth the statutory schene of the

Sugarcane Act as enacted by the very sane | egislature. It
is possible to visualise that the State Authorities nmay not
exerci se powers under Section 42 of the Act. In such an

eventuality, the Sugarcane Act would not -countenance a
public auction of sugarcane to be supplied by cane grower to
the earmarked factory for which sugarcane is grown in - the
reserved area. On the other hand, the Market Act - would
require the very sane sugarcane to be brought to the market
yard for being sold at the public auction.to the highest
bi dder who may not be the sugar factory itself. Thus what
is reserved for the sugar factory by way of raw material by
the Sugarcane Act would get de-reserved by the sweep of
Section 15 of the Market Act. To avoid such . a head-on
conflict, it has to be held that the Market Act is a genera
Act covering all types of agricultural produce listed in the
Schedule to the Act, but out of the listed itens if any of
t he agricul tural produce like sugar cane is made

subject-matter of a special enactment |aying down _an
i ndependent excl usive machinery for regulating sal e,
purchase and storage of such a cormopdity under a specia
Act, then the special Act would prevail over the general Act
for that commodity and by necessary inplication will take
the said commodity out of the sweep of the general Act.
Therefore, |earned counsel for the appellants are right when
they submt that because of the Sugarcane Act the regul ation
of sale and purchase of sugarcane has to be carried out
excl usively under the Sugarcane Act and the said
transactions woul d be out of the general sweep of the Market
Act . None of its machinery would be available to regulate
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these transactions. But even apart fromthe provisions of
the Sugarcane Act, |earned senior counsel for the appellants
al so placed reliance on the Sugarcane (Control) Order, 1966
enacted under the provisions of Section 3 of the Essentia
Commodities Act, 1955 for submitting that purchase and sale
of sugarcane is also controlled by the aforesaid Centra
Governnment Order issued under the Essential Commodities Act,
and consequently the said provision would supersede the
general provisions of the Market Act. W, therefore, now
proceed to consider this subnission. Sugarcane (Control)
Order, 1966 is issued by the Central Governnent in exercise
of powers conferred by Section 3 of the Essenti a
Commodities Act, 1955. Cl ause 2 sub-clause (c) defines
factory and reads as under : factory neans any prem ses
including the precincts thereto in any part of which sugar
i s manufactured by vacuum pan process.

Price is defined by sub-clause (g) thereof which reads
as under : ~price neans the price or the mninmum price
fixed by the Central Governnent fromtinme to time for
sugar cane del ivered

Clause 3 of the Order deals with the fixation of
mnimm price by ‘the Central Governnent for making it
payabl e by purchaser of sugar to the 'sugarcane growers.
Clause 3A deals with rebate that can be deducted by
purchaser of sugar from the price to be paid to the
sugarcane grower or the sugarcane -growers  CcO-operative
soci ety. Rebate provided therein pertains to the ninimm
price of sugarcane fixed under Clause 3, or the price agreed
to between the producer or his agent and the ‘sugarcane
grower or the sugarcane growers co-operative society.
There is a provision for additional priceto be paid to the
sugarcane grower by the purchaser of sugarcane as |aid down
in Clause 5. Cause 5-A deals with additional price for
sugarcane purchased on or after 1st October, 1974 by the
producer of sugar. Cause 6 deals with power of the Centra
CGovernment by Order to regulate distribution and novenent of
sugar cane. As per this clause the Central CGovernnent can
by order, direct the sugarcane growers to supply the
earmarked quantity of sugarcane grown by them in the
reserved area fixed for sugar factories to ensure continuous
supply of sugarcane as raw naterial to such factories. This
provision is parallel to the statutory provisions enacted by
the Bihar Legislature in the Sugarcane Act referred to
earlier by us. Cause 9 refers to the power of the Centra
CGovernment or any person authorised in this behalf to cal
for information fromvarious sources as enacted therein
Clause 9-A deals with the power of entry, search and seizure
of prem ses which obviously has to be exercised for
fructifying the purposes of the Act. Cause 11 deals with
del egation of powers by the Central Government 'to any
officer or authority thereof or to any State Governnent or
any officer/authority of a State CGovernnment. The aforesaid
rel evant provisions of the Sugarcane (Control) Order show
that it seeks to lay down the nmini mum guaranteed price of
sugarcane to the sugarcane growers with a corresponding
obligation on them to supply sugarcane to the earmarked
factories for which the reserved areas can be fixed. Thi s
Order also contenplates negotiated price between the
sugarcane growers on the one hand and the sugarcane
factories on the other, for whomfixed quota of sugarcane
can be earnarked. It has to be appreciated that the
aforesaid provisions of the Sugarcane (Control) Order
operate in the same field in which the Bihar Legislative
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enactment, nanely, the Sugarcane Act operates and both of
them are conplenentary to each other. Wen taken together

they wholly occupy the field of regulation of price of
sugarcane and also the node and nanner in which sugarcane
has to be supplied and distributed to the earmarked sugar
factories and thus lay down a conprehensive scheme of
regul ating purchase and sal e of sugarcane to be supplied by

sugarcane growers to the earmarked sugar factories. It is,
however, true that conprehensive procedure or machinery for
enforcing these provisions is found in greater detail in the

Sugarcane Act of the Bihar Legislation. But on a conbined
operation of both these provisions, it beconmes at once clear
that the general provisions of the Market Act so far as the
regul ation of sale and purchase of sugarcane is concerned
get obviously excluded and superseded by these specia

provi si ons. In this connection, we may refer to a decision
of the Karnataka Hi gh Court in the case of Vasavi Traders
VS. State of ~Karnataka & Os.. (1982 (2) Karnataka Law
Journal 357).” In that case Venkatachaliah J., (as he then
was) speaking for a Division Bench of the Karnataka Hi gh
Court, considered the inpact of Sugarcane (Control) O der on
the general sweep of the Karnataka Agricultural Produce
Mar ket (Regul ation) Act, 1966. Point no. 3 was framed in
this connection, which reads as under :  Wether the Act

as amended by Act 17 of 1980 in so far it provides for
regul ati on of marketing of sugarcane is unconstitutional, as
its mnmarketing is regulated by the provisions of the Centra

Act, wviz., The Essential Commodities Act, 1955, and the
Sugar cane (Control) Order made thereunder?

Wil e answering point no.3 in affirmative, the | earned
Judge at para 39 of the report, nade the follow ng pertinent
observations : .. It appears to us that the Sugarcane
(Control) Oder regulates every aspect of marketing of
sugarcane and its provisions are irreconcilable wth the
provisions relating to the nmarketing under the Act. For
instance, the place of delivery, the price, the manner of
its paynents are all fixed by the statutory order. The sane
aspects of narketing are sought to be regul ated by the Act.
The two sets of provisions collide. S.6 of the Essentia
Commodities Act gives overriding effect to the orders nmnmde
under S.3 of that Act as against any other Law. The snal
portion of the sugarcane grown by the grower the sale of
which is left regulated under the statutory Order is again a
matter - and part - of the policy of the regulation itself.

Accordingly, point no.3 in that case was answered in
affirmative apart from the question of repughancy which
strictly did not arise for their consideration. The
aforesaid reasoning of the |earned Judges of the Karnataka
H gh Court clearly indicates that the entire “field of
regul ation of purchase and sal e of sugarcane in the market
area 1is occupied by the Sugarcane Control Order. Thi s
reasoning was |eft untouched by this Court in appeal against
the said decision and, therefore, got confirned in the case
of I.T.C Ltd. and Others vs. State of Karnataka and
QO hers (1985 (Suppl.) SCC 476). Learned senior counsel for
the respondents was right when he contended in the aforesaid
decision before this Court that the nmerits of the reasoning
whi ch appealed to the High Court were not gone into as the
appeal arising from the judgnment on this point was not
pressed. However, the fact remains that the aforesaid
reasoning of the Karnataka H gh Court renmai ned untouched by
this Court, nor was it dissented from The facts of the
present case project even a stronger situation, so far as
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the appellants are concerned. Watever shortfall is found
in the Sugar (Control) Order has been supplenented by the
Sugarcane Act by the Bihar legislation itself. Reasoni ng

which appealed to the Karnataka Hi gh Court in the above
judgrment rendered in absence of a separate conplenmentary
| egislation by the Karnataka Legi slature gets further
strengthened in the light of the Sugarcane Act in the
present case. Consequently on a conjoint reading of the
Sugarcane Oder as well as the Sugarcane Act, an inevitable
concl usion has to be reached that the regul ation of sale and
purchase of sugarcane in the entire market area for which
the general Act, nanely, the Market Act is enacted, is fully
governed and highlighted by these two special provisions
har moni ously operating in the very sane field. Ther ef or e,
there would remain no occasion for the State Authorities to
rational i se and reasonably visualise any need for regul ating
the purchase, sale as well as storage of sugarcane in the
mar ket area _concerned. The wi de sweep of gener a
notification of Section 3 of the Market Act, therefore, wll
have to ' be read down by excluding fromits general sweep
sugar cane and its products  as t he definition of
agricultural produce as noted earlier would otherw se

i nclude not only primary produce of agriculture but also any
other commdity processed or manufactured out of such
primary agricultural produce. That is precisely the reason
why the State of Bihar having realised the futility of the
need about controlling and regul ating the sal e and purchase
of sugarcane in ‘the market area by the sugar factories
excluded the operation of Section 15 of the Act, which noted
earlier, is the soul of the Act. It is easy to visualise
that iif transactions concerning an agricultural  produce

are excluded fromthe operation of Section 15 of the Act,
the entire nmachinery available to the market comittee to
regul ate such transactions would get out of picture and
there would be no roomfor the market conmttee to supply
any infrastructural facility or other benefits to the seller
of such agricultural produce on the one hand ‘and the
purchaser thereof on the other. Before parting with the
di scussion on this point, it is necessary to note one
submi ssi on of |earned senior counsel Shri Rakesh Dwivedi for
the respondents - State of Bihar. He submitted that the
| egal proposition regarding special Act——excl udi ng - the
operation of general Act can be invoked only when the
general Act irreconciliably derogates or conflicts withthe
special Act while dealing with the sane subject matter and
cannot be harmoni sed. He subnmitted that the broad objective
of the two enactrments is different. The  Sugarcane Act
purports to regulate production, supply and distribution of
sugar cane whereas the Market Act |ays enphasis on regul ating

the nmarket. The subject matters are closely allied, but
nevert hel ess distinct. He placed reliance on two decisions
of this Court in support of his aforesaid contention. In

the case of Jugal Kishore vs. State of Mharashtra and
O hers (1989 Suppl. (1) SCC 589), this Court was concerned
with the question whether the provisions regarding Ceiling
on Land as fixed by the Mharashtra Agricultural Lands
(Ceiling on Holdings) Act, 1961 could be reconciled and

coul d har moni ously co-exist wth 1958 Act. In this
connection, Sabyasachi Mikharji J., speaking for the Court
made the follow ng pertinent observations : Unl ess the
Act s, with the intention of i mpl enenti ng vari ous

soci o- econom ¢ plans, are read in such conpl enentary nmanner,
the operation of the different Acts in the sanme filed would
create contradiction and would becone inpossible. It is,
therefore, necessary to take a constructive attitude in
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interpreting provisions of these types and determine the
main aimof the particular Act in question for adjudication
before the court.

The af oresai d observations cannot be of any assistance
to | earned senior counsel for the respondents as the schenes
of the relevant Acts to which we have nade a detailed
reference contra-indicate the possibility of harnonious
operation of the Market Act on the one hand and the
Sugarcane Act and the Sugar (Control) Order on the other
Shri Dwivedi tried to get out of this situation by
submitting t hat as there is al r eady an exenption
notification under Section 42 of the Market Act, Section 15
will not be applicable to such transactions and, therefore,
it would remain governed by the provisions of the Sugarcane
Order and the Sugarcane Act. Wth respect, as seen earlier
it is an over sinplification of the situation. As a
guestion arises whether two | egislations operating in the
sanme fiel'd can be reconciled or not, a nere possibility of
the provisions of one of the inconsistent enactnments being
excluded by resorting to exenption power under another
enactment cannot cure the basic inconsistency between them
It is obvious that such exenption power entrusted to its
del egate by its Legislature may or nmay not be utilised.
Consequently, a basic inconsistency between two | egislative

enactment would remai n operative dehors such exenption, if
any. Such conflicting statutory schenmes in-their operation
in the same field would directly collide. It may be that

the Market Act and the Sugarcane Act can both be treated as
dealing wth socio-econom c  bal ancing of interests of
growers of agricultural produce and the purchasers thereof,
but if it is inmpossible to reconcile them the statute
 ayi ng down the general schene of operation has to nake room
for a special statute for which a separate and exclusive
field is carved out by the legislature itself. Rel i ance
placed by Shri Dwivedi, senior counsel for the State of
Bi har, on a decision of the two judge Bench of this Court in
the case of S. Satyapal Reddy and O hers vs. Govt . of
A P. and Ohers (1994(4) SCC 391) for submitting that
m ni mum qualifications prescribed by the rules framed under
the Central Act could co-exist with higher qualifications
prescribed by the State rules also cannot be of rea

assistance to him for the sinple reason that if _m ninmm
prices were fixed by the Sugarcane (Control) Order and the
Sugarcane Act had stopped short by providing only mninmm
price and had not regulated the fixation of  even higher
contractual price by providing for a machinery for the same
and had not fixed and regul ated the production, control

di stribution, sale and purchase of sugarcane, it could have
been urged by counsel for the respondents with sone enphasis
that both these statutory provisions could harnoniously
coexi st but as discussed earlier such a possibility s not
only renote but incapable of visualisation. It is also not
possible to agree wth the contention of |earned senior
counsel Shri Dwivedi that the Sugarcane Act of 1981 does not
expressly purport to exclude the Market Act, especially when
the Bihar Legislature that had enacted the forner Act was
aware of the Market Act, 1960 holding the field. That this
circunmstance shows that the |egislature purposely did not
exclude the applicability of the Market Act so far as the

purchase and sale of sugarcane in market areas were
concerned. However, this contention by itself cannot clinch
the issue. If the very sane legislature had felt that
exi sting general Act was sufficient to foot the bill, then

there woul d have been remai ned no occasion for the very sane
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| egislature to enact a special Act for control, regulation

sale and purchase of sugarcane after passage of 21 years.
Therefore, the latter Act clearly envisaged carving out of a
special field for regulating the sale and purchase of
sugarcane and to that extent pro tanto it excluded the
operation of the Market Act for that conmodity. The
intention of the legislature is thus very clear on this
aspect. But apart fromthat, intention of its del egate-the
State of Bihar itself is also clear when it excluded Section
15 of +the Market Act in exercise of its exenption power
under Section 42 of the Market Act. It is difficult to
appreciate the contention of |earned senior counsel that
Section 15 of the Market ‘Act is not the core of the Act. On
a conjoint reading of Sections 3, 4, 15, 27 and 30 of the
Act it has to be held that it is only because of the
operation of Section 15 covering the sale and purchase
transactions of _agricultural - produce that the mar ket
comm ttee can effectively discharge its functions entrusted
to it by the Act. But for Section 15 there would remain no
occasion ' for the market conmttee to effectively regulate
the sale _and  purchase transactions of the agricultural
produce concer ned. Section 15 nandates the sellers and
producers of agricultural produce to operate in the notified
mar ket yard or sub-market yards and only at these places the
market conmmttee /through its officers and servants can
di scharge its functions effectively by regulating these
transactions and  for that purpose all the “infrastructura

facilities would 'be available. The entire machi nery
provisions enacted for the purpose would ful crumround the
vi brant operation of Section 15. Once ~Section 15 is

excluded qua any agricultural produce the entire nmachinery
of the Market Act would cone to a grinding halt so far as
such an excluded agricultural produce is concerned.

Sugarcane is one such produce as we ~have already seen
earlier. Consequently, qua such a produce the general sweep
of the Market Act will be a total non-starter. Logi cal |y,
therefore, there would remain no occasion for the nmarket
conmttee to justify levy of nmarket fee under Section 27 of
the Act read with Section 30 on these transactions. On a
conjoint reading of Sections 27 and 30 of the Market  Act, it
becomes clear that a market conmittee which has to
effectively control and regulate the sale and purchase of
agricultural produce brought for sale and purchase in the
narket area as enjoined by Section 15 can effectively
di scharge its functions and spend its funds for supplying
the necessary infrastructure for this purpose as |laid down

by Section 30. At this stage, we may also refer to an
additional submission of the Addl. Solicitor | General of
India Shri RN Trivedi in support of the respondents. He
submitted that Entry 28 of List Il of the Seventh Schedul e

of the Constitution operates on its ow and cannot be
affected by any legislation pertaining to industry as found

in Entry 52 of List | of Seventh Schedule of t he
Consti tution. To that extent the | earned senior counsel is
right. However, as we have seen earlier, Entry 28 of List

Il dealing with Markets and Fairs has to be read jointly

with Entries 26 and 27 dealing with Trade and Comrerce and

once the State Legislation deals with these topics then it
al so squarely invokes |egislative powers under Entry 33 of
List 111. That is precisely the entry wunder which the
Sugarcane Act, 1981 can be said to have been enacted. It
is, of course, true that the Union Parlianment has not
exercised its concurrent |egislative powers under Entry 33
of List 11l for regulating the sale and purchase of
sugar cane. But, as noted earlier, the Sugarcane (Control)
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Order pronulgated under the central legislation of the
Essential Conmodities Act when read harnoniously and in
conjunction wth the State Sugarcane Act carves out a
special field for their operation and by the sweep of their
conbi ned operation the general provisions of the Market Act
pro tanto get excluded so far as the transactions of
purchase and sale of sugarcane in the market area are
concer ned. 2. SALE OF SUGAR AND MOLASSES: So far as the
sale transactions pertaining to these commodities are
concerned, it has to be kept in viewthat they will have to
be treated as agricultural produce in the light of the
definition of Section 2(1)(a) of the Market Act. They get
manufactured from the basic agricultural produce, nanely,
the sugarcane. However, the question remai ns whether their
sales are also controlled by the rel evant special statutory
provisions. It will, therefore, be necessary for us to have
a |look at these relevant special statutory provisions. In
this connection, our attention was invited to four Orders
framed under ~ Section 3 of the Essential Conmmodities Act
pertaining “to sugar : 1. Sugar (Control) Order, 1966; 2.
Sugar (Packing & Marking) Order, 1970; 3. Sugar
(Restriction on Movenent) Oder, 1970; 4. Levy Sugar
Supply (Control) Order, 1979. Clause 3 of the Sugar
(Control) Order, 1966 deals with regul ati on and production
of sugar which enables the Central Governnent to direct that
no sugar can be nanufactured from sugarcane except and in
accordance with the conditions specified in a |icence issued
in this behalf. Cause 4 thereof deals wth pernissible
directions to be issued by the Central Covernment to the
effect that no producer shall sell or agree to sell or
ot herwi se di spose of or deliver or agree to deliver any kind
of sugar or renove any kind of sugar from the bonded godowns
of the factory in which it is produced. C ause 5 enables
the Central Governnent to issue directions to producers and
dealers of sugar regardi ng the production, maintenance of
stock, storage, sale grading, packing, marking, weighnment,
di sposal, delivery and distribution of (any kind of sugar).
Clause 6 deals with the power of the Central Governnent to
regul ate novenent of sugar. Clause 7 deals with the power
to regulate quality of sugar. Cause 10 deals wth the
power of the Central Governnent to call for requisite
information fromdifferent sources enacted therein. Cause
11 deals wth the power of any officer authorised by the
Central Governnent to inspection, entry, search, sanpling
seizure, etc. as enacted therein. The Sugar (Packing and
Mar ki ng) Order, 1970 provides statutory directions as to the
quality of sugar to be packed in each bag. The Sugar
(Restriction on Moverent) Order, 1970 deal s with
restrictions on transport of certain types of sugar. The
Levy Sugar Supply (Control) Oder, 1979 enabl es the Centra
CGovernment to issue directions to any producer or recognised
dealer to supply levy sugar of such type or grade to such
persons or organi sation as may be enacted in the Order. The
aforesaid provisions of the various Orders issued under
Section 3 of the Essential Comodities Act clearly indicate
t hat al | sal e transactions of sugar by factories
manuf act uri ng sugar out of the sugarcane, the basic
agricultural produce and raw material, are regulated by
these provi sions. As noted earlier, Section 15 of the
Market Act is out of picture qua even these transactions.
The sal e of sugar manufactured out of sugarcane and fixation
of price thereof would al so, therefore, go out of the sweep
of Section 15(1) & (2) of the Market Act and would be
governed wholly by these special provisions of the Control
Orders. On the parity of reasons governing the transactions
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of sale and purchase of sugarcane, transactions of sale of
sugar manufactured out of purchased sugarcane by the very
same sugar factories functioning in the market area would
al so be governed by special provisions of the aforesaid
special Sugar (Control) Orders and would pro tanto get

excluded fromthe general sweep of the Market Act. In this
connection, we nmay also refer to the main contentions of
Shri  Rakesh Dwi vedi, |earned Senior counsel for the State.

He submitted that the aforesaid various Control Oders
regul ating sugar have been issued with the objective of
mai nt ai ni ng supply of sugar and ensuring availability of the
sarme. Not only the object is different, but in effect the
Control Orders regulate production of sugar, inpose |evy,
determ ne price of |evy sugar, provide for packing in bags
in quantities of 100 kgs., provide for transport under a
permit issued by the Central Governnment/State Government
when sold wunder Section 3(2)(f) of Essential Comuvdities
Act, 1955 (levy sugar) and specifications of dealer for
supply of Ilevy sugar. As far as free sugar is concerned,
only nmonthly quotas are fixed (see pages 44-46 of additiona
docunent s).. Thus, as faras free sale sugar is concerned,
the Central Governnent does not fix the price and does not
determ ne the personto whomit is to be sold or the nanner
in which it is to be transported. The various provisions of
the WMarket Act for regulating sale, purchase and storage of
free sugar would, therefore, be available and the capacity
of market comrittee to regulate these transactions is not
affected by these Oders and to that extent there is no
repugnancy between them and the Market Act. It is not
possible to agree with this submssion for the sinple reason
that the provisions of Sugar (Control) Orders have not to be
read in isolation but will have to be read with the special
provisions controlling the production, sale and purchase of
sugarcane out of which sugar is manufactured by the very

same sugar factories functioning in the market area. They
are all integrated transactions and are subject to a well
knit statutory schene of control ‘of these commpdities. It

is obvious that regulation of  sugarcane suppl y and
distribution is not in isolation. . The main purpose of such
regulation is for ensuring better quality and -adequate
gquantity of sugar manufactured out of sugarcane supplied by
sugarcane growers to earnmarked sugar factories whi ch
manuf acture sugar by crushing sugarcane in their factories
by resorting to vacuum pan manuf act uri ng process.
Therefore, it is the ultimate sale of +the _manufactured
article, nanely, sugar by way of levy sugar or -in free
market that is sought to be controlled by the Control Orders
whi ch cannot effectively operate save and except in harnony
with the provisions enacted for the control of raw materi al

nanely, the sugarcane as envi saged by the Sugarcane Orders

as well as the Sugarcane Act. They together, therefore,
provi de a conplete machinery for controlling the production
sal e and purchase not only of the raw material - sugarcane

but also finished product sugar and in this background  we
have to visualise the legislative intent wunderlying the
enactment of the Sugarcane Act on the one hand and the
exclusion of Section 15 to such transactions by the del egate
of the legislature, nanely, the State of Bi har on the other

It is also necessary to visualise that once Section 15 is
out of the way for governing the sale and purchase
transactions by sugar factories not only the purchase of
sugarcane as raw naterial by thembut also the sale of their
finished product, nanely - sugar is also out of the sweep of
Section 15 of the Market Act. Consequently, the entire
regul atory machinery and the infrastructural facilities to
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be made available by the market commttees for regulating
the sale and purchase of such an agricultural produce
woul d not give any signals and woul d get totally excluded.
SALE OF MOLASSES : This takes us to the consideration of
the statutory control of sale of nolasses by sugar factories
functioning in the market area. It has to be kept in view
that nolasses is a by-product of the sugar industry and the
sal e of nol asses by the sugar factories is wholly controlled
by the statutory provisions contained in the Bi har Ml asses
(Control) Act, 1947. The preanble to the Act reads as under
: An Act to provide for the control of the distribution
supply, storage and price of nolasses produced by factories
in the State of Bihar.

Section 2(c) of the Ml asses Act defines Ml asses as
under : Mol asses neans - final residual by-product of
factories manufacturing sugar from cane or by refining gur
by nmeans of vacuum pans but does not include convertible
nol asses, - which are the final residual by-product of sugar
factories operating on the open pan system

Section 3 of the Act provides as under : Subnission
of returns by occupiers of factories and stockists.- Every
owner, manager or occupier of a factory and every stocki st
shall furnish to the Controller within the tine and in the
manner specified by the Controller such returns relating to
stocks of nolasses as the Controller may, by order fromtine
to tine, direct.

Section 4 of the Act provides that No. nolasses
produced in the State nor any nol asses held by the stockists
in this State, shall, wthout the  perm'ssion of the
Controller, be nmoved by rail, road or river fromany place
inthe State to any other place therein

As per Section 5 of the Act, a sugar factory cannot
even enter into an agreenent or ‘contract with any person
other than the Governnent or person licensed by the
controller for supply of nolasses. Al nolasses have to be
sol d by sugar factories in accordance with the directions of
the Ml asses Controller issued under Section 6 of the
Mol asses Act. The price of nolasses is regulated by Section
8 of the Act. Section 8A provides that the State Governnent
nmay inpose admnistrative charges on the sale of rel eased
nol asses for neeting the cost of establishnent for
supervi sion and control over such release. It is thus clear
that the sale of nolasses is also regulated by the State
CGovernment and the cost of such regulation is recovered
under the Mlasses Act in the form of admnistrative
char ges. Section 8C requires every owner occupier and
manager of sugar factory to place in a separate fund
sui tabl e amount for the purpose of constructiion and
mai nt enance of adequate facilities for storage of nolasses.
Section 9C nakes detailed provisions relating to storage of
nol asses and construction of storage tanks by the sugar

factories. Section 11 gives overriding effect to the
provi sions of the Ml asses Act over any provision contained
in any other Act. Section 13 which is the section

conferring the power to nake Rul es provides for the making
of rules for carrying out the purposes of the Act and
enpowers in particular a) prescribe the specifications and
tests in respect of the purity of nolasses;

b) regulate sale and price of nolasses intended for
use in distilleries or for other purposes;
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c) prescribe conditions in respect of storage, |oading
and transport of nolasses at factories;

d) prescribe the forns and returns to be submtted,
and the records and books to be maintained, by factories;

e) prescribe the manner in which nol asses produced in
factories shall be graded, narketed, packed or stores for
sal e;

f) regulate inposition and recovery of permt fee and
adm ni strative charges on rel eased nol asses;

ff) prescribe the manner in which accounts of funds
for regulation of adequate storage facilities in respect of
nol asses produced in factories shall be maintained and
oper at ed;

g) any other matter which is required to be or which
may be prescribed under this Act-.

The Bihar Mol asses (Control) Rules, 1955 contain
detailed provisions in Rule 3 relating to supply of nol asses
by sugar factories. Reference may be nade to clause h of
Rule (3), whichis/inthe following ternms : Every sugar
factory and every stockist shall, on receipt of an order
from the Controller and on intimation of the allotment of
tank wagons for the transport of nol asses, nake al
necessary arrangenents pronptly for the haul'age and | oadi ng
of nolasses and where the owner, occupier or Manager of a
sugar factory or the stockist fails to nake such
arrangenents without sufficient reason, the Excise Oficer
shall have the power on his behalf, to enter wupon the
prem ses, nmake arrangenent for-the haul age and | oading of
nol asses by nmanual |abour, if necessary recover the cost
i ncurred thereby fromthe said owner, occupier as nmanager of
the sugar factory or the stockist.

Rule 10 provides that no nolasses can-be nmoved from
the premises of a sugar factory except under a pass in Form
M F. 6. Rul e 11 provides that nol asses cannot be noved from
the premses of any sugar factory except under a novenent
order in FormMF.7 issued by the Controller as provided in
the Act and Rules. The aforesaid provisions | eave no” room
for doubt that the sale and purchase of noblasses which woul d
be an agricultural produce as defined by Section2(1)(a) of
the Market Act being a by-product resulting from manufacture
of sugar by wutilising the basic agricultural produce,
nanely, sugarcane are wholly controlled by the Ml asses
Control Act enacted by the very sane |egislature which has
enacted the Market Act. It is easy to visualise that the
very sane |egislature which enacted both these provisions
was pressed to be alive to the need of having special
provisions for regulating the sale and purchase of nol asses
and that by itself would exclude the need to get these
transactions generally controlled and regul ated by the sweep
of the Market Act as per Section 3 of the said Act. That is
precisely the reason for even its delegate, the State of
Bihar in its wisdomto exclude the applicability of Section
15 of the Market Act, so far as the sale transactions of
nol asses by the sugar factories operating in the nmarket area
are concerned. The validity of the Bi har Ml asses Act, 1947
has been upheld by this Court in the case of SIEL Ltd. and
O hers vs. Union of India and Others (1998 (7) SCC 26). It
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has been held to be traceable to Entry 33 List IIl and is
having Presidents assent. It is, therefore, obvious that

the Ml asses Act |laying down a detailed statutory schene of
control of sale and purchase of nolasses produced by the
sugar factories in the market area will remain within the
statutory franmework of the aforesaid special statute. The
general provisions of the Market Act has, therefore, to give
way to the aforesaid special provisions. It was next
submitted by |earned senior counsel for the State of Bihar
that even though the narket comrittee may not be in a
position to regulate sale, purchase, storage or processing
of nolasses not released by the Controller atleast after
they were decontrolled by the Central Governnent in June,
1993 and even when the State CGovernments have partially

decontrol | ed transactions regardi ng nol asses, such
transactions could be regulated under the Market Act. This
submi ssion also _cannot- be countenanced. The reason is
obvi ous: Once the State of Bihar itself has exenpted these

sale transactions fromthe operation of Section 15 of the
Act, they would be out of sweep of the general provisions of
the Market Act and woul d not statutorily enjoin the nmarket
commttees to provide any infrastructure for regulating sale
of nolasses to enable themto bring home the charge of
market fee on the sale transactions of  nolasses as per
Section 27 of the/Act. As a result of this discussion, the
first contention w/ll have to be answered in negative by
hol ding that the provisions of the Market Act cannot apply
to the transactions of purchase of sugarcane and sale of
sugar and nmolasses by the sugar mlls situated and
functioning w thin the narket area of the concerned market
comm ttee constituted under the Market Act. CONTENTI ON NO
2 : This takes us to the consideration of the alternative
contention canvassed by |earned senior counsel for the
appel lants in support of the appeals. ~Strictly speaking,
this alternative contention does not survive for our

consi der ati on, in view of " our answer to the first
contention. However, as we have heard | earned counsel for
the parties on this alternative contention, we may deal wth
the same on nerits. It has to be kept in view that ~market

fee levied under the Market Act is a fee and not a tax.

The Market Act in so far as it enacts Section 27 |evying
market fee is referable to Entry 66 of the State List read
with Entry 47 of the Concurrent List. Both of them dea
with topics of legislation pertaining to fees in respect of
the matters enunerated in the respective lists. In the case
of Kewal Krishan Puri and Anr. vs. State of Punjab and
Anr . etc. etc. (1980 (1) SCC 416), a Constitution Bench
of this Court, while upholding the | evy of market fee under
the Punjab Agricultural Produce Markets Act, 1961, has nmde
the followi ng pertinent observations in paragraph 23 of the
report. Untwalia J., speaking for the Court observed
From a conspectus of the various authorities of this Court
we deduce the follow ng principles for satisfying the tests
for a valid levy of narket fees on the agricultural produce
bought or sold by licensees in a notified nmarket area

(1) That the anount of fee realised nust be earmarked
for rendering services to the licensees in the notified
mar ket area and a good and substantial portion of it rnust be
shown to be expended for this purpose.

(2) That the services rendered to the |icensees nust
be in relation to the transaction of purchase or sale of the
agricul tural produce.
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(3) That while rendering services in the nmarket area
for the purposes of facilitating the transactions of
purchase and sale with a view to achieve the objects of the
marketing legislation it 1is not necessary to confer the
whole of the benefit on the licensees but sonme specia
benefits nust be conferred on themwhich have a direct,
cl ose and reasonable correl ation between the |icensees and
the transactions.

(4) That while conferring some special benefits on the
licensees it is pernmissible to render such service in the
mar ket which may be in the general interest of all concerned
with the transactions taking place in the market.

(5) That spending the anpbunt of market fees for the
pur pose of augmenting the agricultural produce, its facility
of transport in villages and to provide other facilities
meant mainly or exclusively for the benefit of the
agriculturists is not permssible on the ground that such
services in the long run-go to increase the volune of
transactions in the market ultimtely benefiting the traders
al so. Such an indirect and renote benefit to the traders is
in no sense a special benefit to them

(6) That the elenment of quid pro.quo may not be
possi bl e, or even necessary, to be established with
arithmetical exactitude but even broadly and reasonably it
must be established by the authorities who charge the fees
that the anmount is being spent for rendering services to
those on whom falls the burden of the fee.

(7) At least a good and substantial portion of the
amount collected on account of fees, “may be in the
nei ghbourhood of two-thirds or three-fourths, nust be shown
with reasonable certainty as being spent for rendering
services of the kind nmentioned above.

It becones at once clear that before justifying |evy
of market fee on any transaction the services to be rendered
by the nmarket committee must be in connection with the sale
and purchase transactions of agricultural produce falling
for regulation under the Market Act, when the purchase and
sale of agricultural produce |ike sugarcane, sugar - or
nol asses are not governed by the Market Act, as we have seen
while considering contention no.1l, there would remain no
occasion for the market conmittee to be statutorily wunder
any obligation to provide any services or infrastructura
facilities for covering such transactions so . as to be
entitled to charge narket fee on such transactions.” It was
vehenmently contended by |earned senior counsel - for the
respondents that various types of infrastructural facilities
are being nade available to sugar factories who are
pur chasi ng sugarcane in the market area and selling
manuf actured sugar and nolasses in the very same nmarket
area. The following are the various facilities and services
hi ghlighted in this connection :1. Link road facilities by
which rmarket conmittees were to spend nonies for connecting
villages in the market area wth the min roads for
facilitating the nmovement of agricul tural produce including
the sugarcane fromthe farns to the purchase centres of the
factories.

2. Spread of information regarding prices of
agricul tural produce for information of grower s of
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sugar cane.

3. Providing nediation facility to enable the growers
of sugarcane to get higher price for sugarcane as conpared
to the mninmumprices fixed under the control orders.

4. Supervision of wei ghnent of sugarcane.

5. Licensing of weighing inspectors.

6. Providing for drinking facility and park

7. Parking facilities at the purchase centres.

Shri Trivedi, Addl.Solicitor General, in his turn
tried to highlight the concept of link roads being other
than approach roads. He submitted that near the factory
gate or purchase centres provision of approach roads may be
a statutory obligation of the sugar factories. Thus
approach ' roads woul d connect the purchase centres with the
nearby public roads. But so far as link roads are
concerned, they are also public roads other than approach
roads which connect villages with main roads and all these
facilities make possibl e quicker novement of sugarcane from
farns to the purchase centres. This results in supplying
better quality of /sugarcane for being crushed in the
factories so that before such sugarcane dries out it gets
crushed resultingin better quality and |arger quantity of
sugar for the benefit of sugar factories. Strong reliance
was placed in this connection-on various  provisions of
Section 30 of the Market Act and it was subm tted by |earned
senior counsel for the respondents that all these benefits
are being nmade avail able to sugar factories and there is no
reason for themto oppose paynent of small anounts of market
f ees after getting these benefits from the mar ket
conmittees. The aforesaid contentions of |earned senior
counsel for the respondents for salvaging the situation for
the market commttees though appearing attractive at the
first blush, do not survive on a closer scrutiny. The
reason i s obvious. Only because the sugarcane factories are
| ocated in the market area they can be said to be covered by
the general sweep of Section 27 of the Market Act as  the
agricultural produce, nanely, sugarcane as well as sugar
and nolasses can be said to be bought and sold in the
market area. But by the fact only of sale and purchase of
these commodities in the nmarket area, it cannot be said that
such agricultural produce belongs to the category of
agricultural produce which is covered by the general sweep
of the Act. 1In order to attract the charge under Section
27, the concerned agricultural produce on which the narket
fee is to be levied nust be required to be bought “and sold
in the market area within the jurisdiction of the concerned
market conmittee as per Section 15 of the Market Act  which
enjoins that no agricultural produce specified in the
notification under sub-section (1) of Section 4 shall  be
bought or sold by any person within the nmarket area other
than the relevant principal market yard or sub-nmarket yards.
Thus, on a conjoint reading of Sections 27 and 15 of the
Market Act, it nust be held that before any charge of market
fee can settle regarding any purchase and sal e transactions

concerning the agricultural produce, such agricultura
produce nmnust have been required to be sold or purchased at
the relevant principal narket yard or sub-market yards. It

is obvious that principal market yard or subnarket yards
would be situated within the market area, but if any
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agricultural produce is exenpted fromthe provisions of
Section 15(1) of the Act as in the case of sugarcane, sugar
and nol asses there would remain no occasion for transactions
of sale and purchase of these conmobdities to be carried on
only in the principal market yard or sub-nmarket yards and
not elsewhere in any other part of nmarket area. It is only
those agricultural produce which are required to be bought
and sold in the relevant principal market yard or sub-narket
yards situated within the market area that attract charge of
Section 27 of the Act. Once this charge is attracted, the
further question whether it is backed by any quid pro quo
woul d survive for consideration. On the facts of the
present case, Section 15 as a whole is out of picture for
controlling purchase and sale of sugarcane, sugar and
nol asses by sugar factories operating in the market area, as
we have seen earlier, the charge of narket fee as envi saged
by Section 27 would not get attracted at all for them
Hence the aforesaid list of theinfrastructural facilities
made available to sugar factories in general wth other
deal ers i'n agricultural produce attracting Section 15 of the
Act woul d-paleinto insignificance. ~Market Conmittees woul d
not supply adequate quid pro-quo for |evying market fee as
the charge itself does not settle on these transactions by
the sugar factories. It may be, as submtted by |earned
seni or counsel for “the respondents, that sone sugar
factories nay have taken benefit of electric lighting and
preparation of approach roads by the market comittees which
m ght have spent. 'sufficient funds for 'giving these
facilities. Still « they would not be a part and parcel of
the statutory obligations of the market conmttees qua such
sugar factories and may remain in the domain of Section 72
of the Indian Contract Act and if such benefits are received
by the factories they may be liable on the principle of
guantum neruit to reinburse or - conpensate the mar ket
conmittees for the voluntary facilities given by them but
they would not support any |legal quid pro quo by  way of
statutory obligation of the narket commttees for giving
facilities to the sugar mlls for supporting the levy of
market fees on their transactions. Contention no.2 is,
therefore, answered in negative not on the ground that the
services rendered by the narket commttee to the  appell ant
sugar factories were not having any adequate quid pro- quo
but on the ground that they were not statutorily required to
be made available to the sugar factories by way of statutory
obligation of the narket committee to regulate the sale and
purchase transactions of sugarcane, sugar and nol asses by
these sugar factories and also on the ground that the charge
under Section 27 by levying narket fee on the aforesaid
transactions was not attracted at all on the facts and
circunstances of the case, as seen earlier. As a result of
our conclusion on the findings of the aforesaid two
contentions, the appeals and other Wit Petition in | sugar

group matters wll be required to be allowed and the
i mpugned judgment of the High Court in all these matters
will have to be set aside. However, the further question

that survives is as to what relief can be given to the
appellants and the wit petitioners in this sugar group of
matters. It is obvious that during the pendency of these
proceedings no interimrelief was given to the appellants
and the wit petitioners. Therefore, they nmust have paid
the market fee on the concerned transaction all these years.
In the conmon course of events, they would have passed on
the burden of nmarket fee on purchasers and the wultimate
consunmers of sugar and nolasses produced by the sugar
factories by wutilising sugarcane as raw material. Shri
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Shanti Bhushan, |earned senior counsel for the appellants,
in this connection, submtted that accepting the principle
of unjust enrichnment we nay reserve liberty to t he
appel l ants to show before the authorities whether they have
in fact passed on the burden of inpugned market fee at the
relevant time and if they could show to the satisfaction of
the authorities that in fact they have not passed on the
burden then they may be treated to be entitled to get refund
of all the appropriate anounts of narket fee not passed on

In our viewit is not possible to accept this contention as
years have rolled by since the inpugned narket fees have
been levied by the different market conmttees in the State
of Bihar. In the nornmal course of events, no prudent
busi nessman/ manuf acturer ~ woul d ever bear the burden of such
conpul sory fee or tax to be paid fromhis own pocket. Even
ot herwi se reserving such-liberty would create unnecessary
conplication and may give rise to spate of avoidable
l[itigations in the hierarchy of proceedings. Under these
ci rcunst ances,” keeping in view the peculiar facts and
circunstances of these cases, we deemit fit to direct in
exerci se our _powers under Article 142 of the Constitution of

India that the present decision will have only prospective
ef fect. Meani ng thereby that after the pronouncement of
this judgment all ~ future transactions of purchase of

sugarcane by the /'sugar factories concerned in the narket
areas as well as the sale of manufactured sugar and nol asses
produced therefromby utilising this purchased sugarcane by
these factories will not be subjected to the levy of market
fee under Section 27 of the Market Act by  the market
comm ttees concerned. Al past transactions upto the date
of this judgnment which have suffered the Ievy of narket fee
will not be covered by this judgnment ~and the collected
market fees on these past transactions prior to the date of
this judgerment will not be required to be refunded to any of
the sugar mlls which nmght have paid these narket fees.
However, one rider has to be added to this direction. | f
any of the market committees has been restrained from
recovering market fee fromthe wit petitioners in the High
Court or if any of the wit petitioners in the H gh  Court
has, as an appellant before this Court, obtained stay of the
paynment of market fee, then for the period during which such
stay has operated and consequently market fee was not paid
on the transactions covered by such stay orders, there will
remain no occasion for the market committee concerned  to
recover such market fee fromthe concerned sugar nmill after
the date of this judgnment even for such past transactions.
In other words, market fees paid in past shall not be
ref unded. Simlarly market fees not collected in past also
shall not be collected hereafter. The inpugned judgnments of
the Hi gh Court in this group of sugar matters will stand set
aside as aforesaid. The Wit Petition directly filed before
this Court also will be required to be allowed in aforesaid
terns. Before parting with this group of matters, it . mnust
be clarified that the present judgnent will be applicable in
connection wth the purchase of sugarcane by the sugar
factories as well as the sale of manufactured sugar and
nol asses by these factories functioning in the areas of
market committees concerned and whose transactions are
governed by the provisions of the Sugarcane (Control) Order

1966 as well as the Sugarcane Act of 1981 and also by the
rel evant provisions of the Sugar Orders and the provisions
of Mol asses Control Act. Any other transactions of purchase
and sale, in principal market yard or sub-nmarket yards, of
sugar cane, sugar or nolasses by any other licensed dealers
not governed by the aforesaid provisions will not be covered
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by the ratio of this judgnent.

2. WHEAT PRODUCTS -~ ATTA, MAI DA, SUZI, BRAN ETC. In
this group of matters, six flour mlls functioning in market
areas within the jurisdiction of narket comm ttees concerned
have brought ~in challenge the applicability of the Market
Act to thetransactions of purchase of wheat by these mlls
and manufacture out of the same different wheat products
like atta, maida, suzi, bran, etc. The H gh Court of
judicature at Patna repelled their contentions against the
applicability of the Market Act. On grant of special |eave
to appeal they are before us in these proceedings. Shr
Ranjit Kumar, |earned counsel appearing for the appellants
rai sed two contentions for our consideration. 1. Under the
I ndustries (Devel opnent and Regul ation) Act, 1951 (for short
|.D.R Act) in public interest the Union of ‘India has
taken over the control of the wheat industry as specified in
the First Schedule to the Act and consequently any
transaction of purchase and sale of the products  of that
i ndustry cannot be regulated by the State Act Ilike the
Market Act. As a part of the very same contention, it was
submitted that Weat Rolling Flour MIIls (Licensing and
Control) Order, 1957 and the Bihar Trading Articles
(Licenses Unification) Oder, 1984 issued under Section 3 of
the Essential Comobdities Act, 1955 lay down a  conplete
schene for regulating purchase and sale of wheat products
and hence these transactions cannot be covered by the
general sweep of the Market Act. 2. Alternatively, it was
contended that wheat may be an agricul tural— produce,  but
sale of atta, nmmida, suzi cannot be treated as agricul tural
produce. W shall deal with the aforesaid contentions point

W se. Point No.1: It is true that the Union Parlianent in
exercise of its legislative power under Entry 52 of List |
of the Seventh Schedul e has enacted the |.D.R Act. It is

also true that flour industry is listed as one of. the
schedul ed industries as itemno.27(4) under the caption
food processing industries. However, production of wheat

as raw material or its sale is not covered by the'said Act.
Consequently, so far as wheat as agricultural produce is

concerned, it is outside the sweep of the |.D R Act .
However, when flour industry is covered by the said Act,
guestion remai ns whet her sale of flour or any other products
out of wheat can be said to be covered by the sweep of the
I.D.R Act. Regul ation of sale and purchase of flour as a
controlled industry was sought to be enphasised by Shri
Ranjit Kumar by inviting our attention to Section 18G of the
I.D.R. Act. Section 18G sub-section (1) reads as follows :
18G Power to control, supply, distribution, price, etc.,

of ~certain articles. - (1) The Central Governnment, so far
as it appears to it to be necessary or expedient for
securing the equitable distribution and availability at fair
prices of any article or class of articles relatable to any
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schedul ed industry, may, notwi thstandi ng anythi ng contai ned
in any other provision of this Act, by notified order
provide for regulating the supply and distribution thereof
and trade and commerce therein

It is obvious that unless the Central Government in
exerci se of its statutory power under Section 18G
promul gates any statutory order covering this field, it
cannot be said that nmere existence of a statutory provision
for entrustnment of such power by itself would result into
regul ation of purchase and sale of flour even if it is a
schedul ed industry. Shri Ranjit Kumar fairly stated that no
such order has been promul gated by the Central Governnent
for regulating the purchase and sale of flour in the narket
area. According to him however, the nere exi stence of such
a statutory provision in the Act enabling the Centra
CGovernment to issue such orders would be sufficient to
occupy the filed contenplated by this provision. In support
of this contention, he invited our attention to a decision
of this Court in the case of The Hingir-Ranmpur Coal Co.,
Ltd. and O hers vs. The State of Oissa and Others (1961
(2) SCR 537). At page 558 of the report Gaj endragadkar J.,
speaking for the Court, made the followi ng pertinent
observations : .Entry 54 in List “1 dealing with
Regul ation of mnes and mneral devel opnent to the extent
to which such regul ati on and devel opnent under the contro
of the Union is declared by Parlianment by law to be
expedient in the public interest.” The effect of reading
the two Entries together is clear.” The jurisdiction of the
State Legislature wunder Entry 23 is subject to the
[imtation inposed by the latter part of the said Entry. |If
Parliament by its I|aw has declared that regulation and
devel opnent of mines should in public interest be under the
control of the Union, to the extent of such declaration the
jurisdiction of the State Legislature is excluded.

It was contended by Shri Ranjit Kumar relying on these
observations that nere declaration under the I.D.R Act is
enough to exclude the jurisdiction of the State Legislature
in connection wth such a declared industry. It is
difficult to appreciate this contention. It has to be kept
in view that any legislation in exercise —of |egislative
power under Entry 54 of List | would enable the Parlianent
to regulate mnes and mineral devel opnent by taking them
under the control of the Union in public interest. Thus al
aspects of mning industry would be covered by the genera
sweep of such a declaration. However, so far as'the I.D. R
Act is concerned, it is enacted under Entry 52 of the First
Schedul e whi ch deals with i ndustries in gener al
Sinultaneously in the State List itself there is Entry 24
which deals wth industries subject to the provisions of
Entries 7 and 52 of List |I. Consequently, the products of
such controlled industries would necessarily not be governed
by the sweep of the general |egislation pertaining to  such
i ndustries as per Entry 52 of the Union List. The aforesaid
Constitution Bench judgnent was not concerned with any State
Legi slation enacted under Entry 24. On the contrary, it
dealt with legislation of the Union Parlianent under Entry
54 of the Union List read with Entry 23 of the State List.
The schene of the aforesaid legislative entries is entirely
different from the schene of Entry 52 of List | read wth
Entry 24 of List Il with which we are concerned. Oh a
conjoint reading of the aforesaid two entries, therefore,
the ratio of the decision of the Constitution Bench in the
af oresaid case cannot be effectively pressed in service by
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Shri  Ranjit Kumar for supporting his contention. 1In this
connection, we nmay usefully refer to a decision of this
Court in SIEL Ltd. and Others (supra) wherein one of us,
Sujata V. Manohar, J was a menber. It has rightly
di stinguished the ratio of the Constitution Bench decision
in the case of The Hingir-Ranpur Coal Co., Ltd. and Qhers
(supra) and taken the view that nerely because an industry
is controlled by a declaration under Section 2 of the I.D. R
Act enacted by Entry 52 of the Union List, the State
Legislature would not be denied of its powers to regulate
the products of such an industry by exercise of its
| egislative powers wunder Entry 24 of the State List. In
that case the question was whether U P. Sheera N yantran
Adhi niyam 1964 <could be said to be repugnant to the
Mol asses Control Oder issued by the Central Governnent
under Section 18-G of the 1.D.R Act inposing restrictions
on the sale of nolasses and fixing the maxi mum price of
nol asses. Answering-the question in negative, it was held
that the termindustry in Entry 24 would not take wthin

its anbit “trade and commerce or_ production, supply and
distribution of goods which are wiithin the province of
Entries 26 and 27 of List II.~ Simlarly, Entry 52 in List

which deals wth industry also would not cover trade and
conmmerce in, or production, supply and distribution of, the
products of those industries which fall under Entry 52 of

List 1. For the industries falling in Entry 52 of List |
these subjects are carved out and expressly put in Entry 33
of List 11I1I. It was al so held that since ‘the Mol asses

(Control) Order of 1961 passed by the Central Governnent in
exercise of powers conferred by Section  18-G was not
extended at any point of tineto the State of U P.. or the
State of Bihar, the question of repugnancy between the
Mol asses Control Order, 1961 and the U. P. ~ Sheera Niyantran
Adhi niyam 1964 does not arise. Consequently, it nust be
held that in the absence of statutory order pronulgated
under Section 18G of the |I.D. R Act, it cannot be said that
the field for regulation of sale and purchase of products of
flour industry like atta, naida, suzi, bran etc. woul d
remain outside the donamin of the State Legislature. Shri
Ranjit Kumar then placed reliance on the statutory orders
franed under Section 3 of the Essential Conmodities Act,
1955. So far as the Weat Rolling Flour Mlls (Licensing
and Control) Order, 1957 is concerned, reliance was placed
by himon Causes 2 and 10 of the definition clause. These
clauses clearly indicated that the said order was not
concerned with agriculturists nor was the order concerned
with the pricing, purchase and sale of wheat  or wheat
products. Consequently, the said order cannot be said to
have occupied the field so far as these topics are
concer ned. He then invited our attention to the /Bihar
Tradi ng Articles (Licenses Uni fication) O der, 1984.
Clauses 2 (c) (g) (h) and (j) as well as O auses 15 and 18
on which reliance was placed were found not to be of any
assistance to him for the sinple reason that wunder  that
Order dealers of foodgrains |ike wheat had to be I|icensed
and their activities had to be supervised. This order had
also nothing to do with fixation of prices and regulating
the purchase and sale of wheat and wheat products.
Consequently, the first contention canvassed by Shri Ranjit
Kumar cannot be sustained and is accordingly rejected.
PO NT NO 2: So far as the alternative contention is
concerned, he submitted that even though wheat is an
agricultural produce, atta, nmmida, suzi nanufactured out of
the same cannot be said to be agricultural produce as it is
a produce of the factory and not of an agriculturist. This
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contention of Shri Ranjit Kunmar al so cannot be sustained for
the sinple reason that agricultural produce as defined by
Section 2(1), as already noted earlier, would include al
agricultural produce whether processed, non-processed or
manuf actured out of any primary agricultural produce. Weat
i s a produce of agriculture, therefore, any product
resulting after processing such basic raw material or which
results after process of nanufacture is carried on qua such
basic raw material would remain agricultural produce. Shri
Ranjit Kumar fairly stated that he has not challenged the
vires of Section 2 (1)(a) but in his submissionitens 14 to
16 as found in the Schedule to the Act under the caption
Cereals are wongly included as agricultural produce as
they are not produce of agriculture. Monent the artificia
definition of agricultural produce as aforesaid holds the
field, as a logical corollary these three disputed itens
woul d squarely get covered by the sweep of the term
agricultural produce and hence their inclusion in the
schedul e ‘enacted under Section 2(1)(a) as types of cereals
cannot be found fault with. These were the only contentions
canvassed by ~Shri Ranjit Kumar in support of his appeals.
As they fail the inevitable result is that all the civi
appeal s woul d be |iable to be disn ssed.

3. VEGETABLE QLS : Cvil Appeal No.1427 of 1979
noved by Ms Rohtas Industries Ltd., which is now under
liquidation represented through its liquidator -raises
simlar contention as canvassed by Shri Ranjit Kumar - in
support of the appeals noved by flour mills. Al vegetable
oils are treated to be agricultural produce as per seria
no.4 of the schedule franmed under Section 2(1)(a) of the
Mar ket  Act. In view of the general sweep of the said
definition, oil manufactured by the oil mlls functioning
within the areas of the Market Conmittees concerned by
crushing oil-seeds which are undisputedly agricultura
produce and subjecting themto manufacturing process cannot
be said to be outside the sweep of the regulatory provisions
of the Mirket Act. Reliance placed in support of  this
appeal on the Vegetable G| Products Control Order, 1947 the
Pul ses, Edible O lseeds and Edible OQls (Storage Control)
Order, 1977, the Vegetable G| Product Producers (Regul ation
of Refined QI Mnufacture) Order, 1973, all framed under
Section 3 of the Essential Commodities Act, 1955, also
cannot be of any avail to the appellant industries for the
sinpl e reason that none of these orders deals with the topic
of regulation of prices and sale and purchase of vegetable
oil products. Consequently, the field is wi de open for the
| egislation of the State, nanely, the Market Act for its
applicability to the transactions of sale and purchase of
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vegetable oil products in the market areas concerned. This
civil appeal, therefore, also is liable to fail, falling in
line wth the appeal s concerning wheat and wheat products.
Cvil Appeal Nos. 4500-05 of 1992 and Civil Appeal arising
out of SLP (C) No.9684 of 1992 raise simlar contentions in
connection wth vegetable edible oils on the very same
reasoni ng, as aforesaid. These appeals are liable to fail

4, RI CE M LLI NG| NDUSTRI ES The appeals arising from
SLP (Givil) Nos.3159-60 of 1994 are noved by Rice MIling
Industries operating in the market area of the concerned
market commttees. Learned senior counsel for the appell ant
mlls ' challenged notices issued to themby the Agricultura
Produce  '‘Market Conmittees concerned requiring themto shift
their trade to principal market yards. It was contended
that on account of the RiceMIling Industry (Regulation)
Act, 1958 which is aCentral Act, the field for regulation
of purchase and sal'e of products of rice mlling industries
would be fully occupied by the Central Act and if the State
Act like the Market Act seeks to encroach upon the said
field, it would  beconme repugnant to the Central Act. A
close look at the relevant provisions of the said Act shows
that it does not seek to cover the aforesaid field.
Sub-section (1) of Section 6 of the said Act reads as
follows :Any owner of an existing rice mll or of a rice
mll in respect of which a pernmit has been ~granted under
section 5 may nmeke an application to the licensing officer
for the grant of a licence for carrying on rice-mlling
operation in that rice mll. Section 8 deals with
restrictions statutorily inposed on rice mlls. Section 9
enpowers the licensing officer or any person authorised by
the Central Governnment to inspect the working of ‘the rice
mill. The aforesaid rel evant provisions of the Act | eaves
no room for doubt that the working of the rice mlling
i ndustries was sought to be regul ated by the said Act and it
has nothing to do with the regul ati on of purchase and -sale
of products of such mlls. It was then subnmitted that the
appel | ant rice mlls inport paddy from other State
territories which are outside the notified narket area
falling wunder the Market Act and such inported paddy is
processed and after manufacturing activities quathem rice
is manufactured, hence such activity cannot be governed by
the Market Act. It is obvious that if the appellant 'rice
mlls inport paddy al ready purchased from outside the market
area then on such transactions of outside purchase and
import of paddy in the market area, there would remain no
occasion for the market committees concerned to subject such
transactions to the regulating machinery of the Market —Act
or to demand any narket fee thereof. This was fairly
conceded by | earned senior counsel for the respondents. He,
however, added that if these rice nmlling industries |ocated
and functioning in the narket area purchase wthin the
mar ket area, raw material paddy, whether grown in the market
area concerned or outside, then such purchases within the
market area wll attract the regulatory provisions of the
Market Act. There cannot be any dispute on this aspect as
paddy obviously is an agricultural produce being itemno.1
in the category of Cereals as found in Schedule to the
Act . So far as the manufactured rice out of such paddy is
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concerned, once manufacturing takes place within the narket
area, it would get squarely covered by the wide sweep of

definition of Section 2(1)(a), as we have seen earlier

Even apart fromthat, rice is nentioned as a separate item
no.2 in the category of Cereals in the Schedule of the

Mar ket  Act. It cannot be disputed that rice manufactured
out of basic agricultural produce paddy would al so remain

agricultural produce falling within the sweep of the Act.
So far as the regul ati on of sale and purchase of rice within
the market area is concerned, Section 15 of the Act applies
to the transactions of |licensed dealers dealing with such
agricultural produce in the market area. Hence the entire
machi nery of the Market ‘Act will be applicable to regulate
transactions of sale and purchase of paddy by the rice mlls
within the nmarket area as well as sale of rice by them
within that area as all these transactions will have to take
place in the market yard or sub-market yards as per Section
15 of ~the Act.~ However, one grievance voiced by |earned
senior  counsel for the appellants deserved to be noted
before " parting wth the discussion in these appeals. He
submtted that there is no power and authority in the market
commttee to insist that the location of the rice nmilling
i ndustries al so shoul d be changed and rmust be shifted to the

market yard. In this connection, our attention was invited
to the notice (page 156 of the paper book) as a specinmen
noti ce. In the said notice addressed to Janta Rice & Flour

MIls issued by the advocate acting on -behalf of the
Secretary, Agricultural Produce Market Comm ttee, Chakuli a,
in the last but one paragraph, the addressee was requested
to shift the establishnent of business in the main nmarket
yard at Dighi of the Agricultural Produce Market Comnittee,
Chakulia wthin 7 days. It was submtted that this part of
the direction is totally without jurisdiction as no  narket
conmittee can conpel the shifting of the business premnises
of the rice mlling industries to any particul ar market yard
as Section 15 of the Act only requires the sale and purchase
transactions regarding the agricultural produce to be
carried on in the market yard or sub-nmarket yards. To that
extent, |earned senior counsel for the appellant is /right.
The statutory mandate of Section 15 does not go beyond the
regul ation of transactions regardi ng purchase and sale of
agricultural produce and that can be required to be effected
only at the relevant principal narket yard or sub-narket
yard or vyards. None of the provisions of the Market ~Act
would entitle the market committee to insist on-shifting of
the business premises of any nilling conpany or  factory
processing agricultural produce |ocated within the market
area to any particular market yard or sub-market yards.
Learned senior counsel for the respondents Shri Dwi ved

fairly conceded that the aforesaid direction contained in
the i npugned notice as worded is not correct and can be read
down to nean only the shifting of the sale and purchase
transactions concerning paddy and rice to the relevant

market yard or sub-market yards. These directions —are
accordingly read down. The said notice when so read down
woul d remain well sustained. |In other words, the appellants
will not be required to shift the location of the rice mlls

to principal market yard or sub-nmarket yards if otherw se
they are not already so | ocated but are functioning at any
place within the market area. However, their sale and
purchase transactions of paddy and rice will, of course, be
required to be carried on only in market yard or sub-nmarket
yards concerned as nandated by Section 15 of the Market Act.
Subject to these clarifications and nodifications in the
directions contained in the inpugned notice, these appeals
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are liable to fail.

5. MLK AND MLK PRODUCTS This takes us to the
consi derati on of Civil Appeal No. 1880 of 1988. The
appel lant in this appeal is an incorporated conpany with its
Registered Ofice and factory at Bombay. It clains to
produce baby food under the trade nanmes LACTODEX and
RAPTAKCS S.I.F. (Special infant food). |Its products are
sold all over the country including Bihar State. It has its
Central Ofice at Patna. Being |located outside Bihar it
purchases its raw materials fromthe territories outside
Bi har . Qut of the raw materials procured from outside, the
aforesaid two types of infant food are manufactured outside
Bi har ' but sone of the products of the conpany are received
in Bihar State packed in sealed tins. The appellant conpany
earlier had two branches being sales offices, one at Patna
and other at Mizaffarpur. The latter branch is since
closed. Both these branches fall within the jurisdiction of
the Agricultural Produce Market Conmittees at Patna and
Muzaf f ar pur. According to the appel Lant though its
activities were not covered by the sweep of the Market Act,
it was required to obtain licences -under the Act for
operating at both these places in the market  areas. The
appel lant contended in the Wit Petition before the High
Court that the direction of -the marketing authorities
requiring the appellant to take |icences under the Market

Act was clearly wultra vires and illegal for the sinple
reason that the products sold by it within the market area
were not agricultural produce at all. Therefore, they were

not governed by the sweep of the Act. ~The High Court in the
i mpugned judgment negated this contention and held that both
these articles sold in packed tins were in substance mlk
products and, therefore, agricultural produce as defined
by Section 2(1)(a). Learned counsel appearing for the
appel | ant vehermently subnmitted that before the aforesaid two
products can be subjected to the regulatory procedure of the
Market Act, it must be shown by the respondents that they
are agricultural produce. He invited our attention to
Section 3 of the Act and submitted that the very first step
of the applicability of the Act is the declaration of
intention by the State CGovernment for regulating the
purchase, sale, storage and processing of  agricultura
produce as nentioned in the notification. That the said
term agricultural produce as defined by Section 2(1)(a)
clearly indicates that the agricultural produce which'is to
be covered by the sweep of the Act has to be one which
should be specified in the Schedule. Wen we turnto the
Schedul e of the Act framed as per Section 2(1)(a), we  find
one of the animal husbandry products at itemVIIl, sub-item
20 as nmlk except liquid mlIk. Thus any product consisting
of solidified mlk, like mlk powder, is contenplated by the
said item It was submitted that in the entire Schedul e no
where we find any nmention of baby food which nmay be a

substitute for mlk or solidified mlk. It was, therefore,
contended that the appellant which manufactures and sells
special infant foods |ike Lactodex and "Raptakos" cannot

be required to take any licence under the Market Act.
Refuting this contention, |earned senior counsel for the
respondents submitted that as noted by the H gh Court the
af oresaid two products rmanufactured and sold by the
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appel l ant do contain as base material "mlk" in solidified
form He invited our attention to the details submitted by
the appell ant before the H gh Court and as noted by the High
Court in its judgnent in connection with the ingredients and
constituents of these two products. "LACTODEX"

Per 100 m. When reconstituted. 6 g. 45 .
Protein 1.9 g. Car bohydrate 9.6 g. Mlk fat 0.9 g.
Mnerals 0.5 g. Vitamin A 265 1.U Vitamin B6 40 ntg.
Including that derived frommlk powder Vitanmin D40 1|.U
Cal ories 54

RAPTAKCS S. | . F.

Per 100 m. When reconstituted 4.5 g. 30 m.
Protein 1.8 g. Fats 3.0 g. Carbohydrates 9.6 g. Mnerals
(Ash) 0.4 g. Ilron 0.6 g. Vitamn A2251.U.  Vitanin D 60
.U Vitamin E 1.3 1.U.  Vitamn Bl 0.07 ng. Vitamn B2
0.11 ng. 'Nicotinamide 0.9 ng. ~Vitamn B6 0.04 ng. Vitamn
B12 0. 15 no- itamn C 0.5 ng. Calories 73 ng.

Pl aci ng reliance  on these ingredients, it was
submitted that per 100 mlligrams of Lactodex mlk fat

content is 0.9 gns and that other mnerals and vitam ns may
also include mlk powder. Simlarly, Raptakos (Specia
infant food) also /contains proteins and fats. He also
contended that even mlk which isa conplete food may
contain vitanins,  therefore, it cannot be said that these
two products are not mlk products or products. containing
some ingredients of mlk. It is difficult-to accept this
contention for the sinple reason that the aforesaid Schedul e
at sub-item no.20 captioned under -~ the ~title  "Aninal
Husbandry Products” refers to mlk except liquid mlk. By
no stretch of inmagination, tinned baby food containing
various ingredients which may include some mlk fats or
proteins though in powder formcan be said to be ml|k powder
sinmpliciter or whole mlk not inliquid form It /is also
pertinent to note that there is no itemof mlk products in
the Schedule to the Act under the caption "Animal Husbandry
Pr oduct s". In this connection, it _is profitable to
contradi stinguish this entry in the Schedule wth itens
14,15 and 16 under the caption "Cereal s" in the very -sane
Schedul e. In the listed itens under the caption "Cereal s",
we find "Weat" separately nmentioned at item no.3 as
conpared to Weat Atta, Suzi and Mai da separately nentioned
at itens 14,15 and 16. This shows that basic agricultural
produce - "wheat" s treated as a separate agricultura
produce as conpared to its own products manufactured out of
wheat, nanely, atta, suzi and maida. Those products of the
concer ned basi c agricul tural produce are separately
nmentioned as "agricultural produce" in the Schedule so far
as "cereals" are concerned. But simlar is not the 'schene
in connection with mlk. MIk products |ike baby foods are
not separately nmentioned. Under the very caption "Anim

Husbandry Products", Butter and Ghee are separatel y
nentioned as items 7 & 8 which are wholly manufactured out
of mlk. It, therefore, becones clear that save and except

butter and ghee no other mlk product is sought to be
covered by the sweep of the Act as "Aninmal Husbandry
Products" and the basic Animal Husbandry Produce |ike "m|k"
only in solid formis sought to be covered by a separate
solitary item no.20 as one of the "Animal Husbandry
Product s". Theref ore, any other nanufactured product |ike
the present ones, utilising sane ingredients of mlk powder
as one of the ingredients but which are processed by
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addition of all other extraitems with the result that
finished products |ike baby foods energe as manufactured
items for serving as substitute for mlk to be fed to
infants who cannot digest liquid nmilk or solidified nmlk as
such, cannot be treated to be "agricultural produce" as part
and parcel of listed "Ani mal Husbandry Products” nentioned
in the Schedule to the Act. Learned senior counsel for the
appel lant in support of his contentions tried to rely upon
specimen copies of printed material affixed to the sealed
tins of these nanufactured commpdities, "Lactodex" and
"Rapt akos", which, according to him are substitutes for
nmother’s mlk and are to be used to feed infant babies who
cannot take mlk in its natural form Learned senior
counsel for the respondents tried to repel this subm ssion
by <contending that this type of printed material was not
produced before the H gh Court. Be that as it my, the
undi sputed fact remains that these two special infant foods
are neant for infant babies who are to be fed by mxing this
baby food powder with water to nake it a paste as a
substitute for nother’'s mlk. In the light of the express
provi sions_ concerning the rel evant itens of the Schedule to
the Act to which we have referred, it has to be held that on
the material beforethe High Court in connection with the
ingredients of the aforesaid two products of the appellant,
it could not be effectively shown by the respondents beyond
any doubt that these two products also were "agricultura
produce" being Animal Husbandry Products of "milk" in a
non-liquid form Consequently, there was no occasion for
the respondent authorities to insist that the appellant for
the sale of the aforesaid two products within the nmarket
area governed by the Market Act in the State of Bihar was

required to take any licence under that Act. It is not the
case of the appellant that any narket fee was required to be
charged from him by the mar ket committee. The only

grievance nmade was that the appellant was required to take
licence wunder the Market Act.. Hence the question of refund
of any narket fee would not survive for consideration in the

present case. This appeal will have to be allowed and the
Wit Petition filed by the appellant in the Hi gh Court al so
consequently wll have to be allowed by quashing the

i mpugned notice calling upon the appellant to take |icences
under the Market Act.

6. TEA MATTERS In the appeal filed by Ms. Li pton
Tea (India) Ltd., the appellant conpany ‘has brought in
chal |l enge the order of the High Court of judicature at Patna
in Wit Petition No.1027 of 1977 which was di sposed of al ong
with other cognate matters by a comon judgrent. The
appel l ant had contended before the High Court that the
Mar ket Act cannot apply to the transaction of nmanufactured
bl ended tea sold in packed tins and packets by it in the
State of Bihar, consisting of areas of different ' nmarket

conmittees. According to the appellant, the object of the
Market Act was to provide for better regulation of buying
and selling of agricultural produce. It was for the benefit

of the agriculturists by providing thema nmarket assuring a
reasonable price of their products and also elinminating
unheal t hy conpetition and |oss due to mal practi ces
prevailing in the market. That the appellant was neither an
agriculturist nor did it purchase any article from any
agriculturist in the Bihar State. That it purchased tea in
auction under the Tea Act held at various notified centres
in other States outside the Bihar territory. That the
purchased tea was blended at appellant’s factories which
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were also situated outside Bihar. Only after the purchased
tea had undergone manufacturing process in appellant’s tea
factories, after blending and preparation of appropriate
final product packed in tins and other receptacles, this
mar ket able comodity "tea" consisting of red | abel, green
| abel tea etc. was being brought for sale wthin the
territories of the State of Bihar. Hence, there was no
occasion for the market comittees to regulate the sale and
purchase of such tea by the appellant nanufactured outside

the State of Bihar. 1t was also contended that the Tea Act,
which is the Central Act, fully occupied the field of
regul ati on of sale of such tea by the appellant. 1In view of

the special machinery ‘provided under the Tea Act, the
general sweep of the Market Act could not be nade applicable
to the appellant’s sale transactions of nmanufactured tea
within the State of Bihar. It was lastly contended that
when the appellant was selling its manufactured tea in
packed - condition in the market area through its stockists,
no benefits of infrastructural facilities were required to
be furnished by the market conmittee concerned and,
therefore, insistence on the part of the narket comittee,
that the appellant’s stockists should sell packed tea only
in the market vyard- or sub-market yards was totally
unaut hori sed and in fact anpbunted to inmposition of sales tax
on the sale transactions of tea and could not remain in the
realm of genuine narket f ee. These contentions were
repelled by the H gh Court and it was al so-held that any
manuf actured product out of the basic agricultural produce,
nanely, tea |eaves, would be covered by the Act and as the
manufactured itens in packed conditions out of the basic
agricultural produce - "tea" were being sold in the narket
area, the machinery of the Act was applicable to cover these
transactions. Accordingly, the Wit Petition was disn ssed.
Hence this appeal by special leave. The I|earned 'senior
counsel for the appellant Shri-Shanti Bhushan vehenently
submitted that the very purpose of ‘the Market Act is not to
regul ate the sale of tea manuf actured by bi g tea
manuf acturing conpanies |ike the appellant whose factories
are situated outside the State of Bihar. They purchase tea
leaves in auction wunder the Tea Act  held at different
centres outside the State of Bihar and manufacture after
proper blending tea by packing it in suitable packings
having |abels showing different qualities of tea |ike green
| abel tea, red label tea etc. That because the appellant
imports manufactured tea only for the purpose of sale in
Bi har markets, it cannot be said that the machinery of the
Market Act which is essentially neant to regulate the sale
and purchase of agricultural produce, gets attracted. . That
the Market Act is, in substance, neant to cover agricultura

produce which are first grown in the narket area and then
sold within the same area. It was al so contended that tea
was not one of the scheduled itenms earlier covered by the
Act enacted as early as in 1960. That only after 16 years
in 1976, tea was added as one of the itens in the Schedule
to the Act under the caption "M scellaneous item No. X"
as sub item 30 being Tea (leaf and dust). It was subnmtted
that this addition to the Schedul e was nade by the State of
Bi har in exercise of its power under Section 39 of the Act
which confers power on the State Governnent by notification
to add any of the itens to be treated as "agricultura

produce" for being specified in the Schedul e. That this
addition was nmade after the basic notification under Section
3 of the Act was issued declaring the intention of the State
to regulate the purchase, sale, storage and process of
agricultural produce in such areas as may be specified in
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the notification. This basic notification which was
followed by the procedure of inviting objections and
suggestions had culmnated into declaration of narket area
under Section 4. That initially as the itemof tea was not
in the Schedule, it was obviously not sought to be subjected
to the regulation under the Act. Consequently, its
purchase, sale, storage and process were obviously not
intended to be covered by the Act. But when tea was added
as an item in the Schedule in 1976 the procedure
contenpl ated by Section 3 was obviously not undergone and no
objections were invited. Section 4 (a) of the Act which was
inserted by way of clarification in 1993 also nmade it clear
that the provisions of Sections 3 and 4 shall not apply to
the exercise of power by the State Governnent under Section
39 to anmend the Schedule by addition of any item of
agricultural produce not specified therein. |In the Iight of
the aforesaid statutory schene, it was vehenmently submtted
by Shri~Shanti Bhushan, |earned senior counsel appearing for
the appellant, that this insertion of tea as an added item
in the 'Schedul e was ex-facie unauthorised and a result of
total nonapplication of nm.nd on the part of the State and it
is this exercise under Section 39 of the Act by the State
authorities that was challenged in the Wit Petition. In
support of this challenge, Shri Shanti Bhushan pressed in
service the following three contentions : CONTENTION NO 1:

The very schene and purpose underlying the enactnent of the
Mar ket Act shows that only those agricultural produce which
are grown within the market area and whose sale in the first
instance is to be regul ated and-also the subsequent sal e of
any manufactured itemout of such basic agricultural produce
raw naterial taking place wthin the market ‘area are
required to be regulated by the Act sothat illiterate and
ignorant agriculturists who would, otherwise, suffer at the
hands of m ddl emen and may not get adequate price for their
product and due conpensation for-the toil undertaken by them
in producing these agricultural commodities, may get
adequat e return for their product s. The benevol ent
provi sions of the regulatory schenme of the Act are essentia

to protect the agriculturists from exploitation of
m ddl eren. In this connection, our attention was drawn to
the salient observations highlighting the basic purpose for
enact ment of such Market Acts as laid down by the
Constitution Bench of this Court in MC. V.S Arunachal a
Nadar case (supra). Shri Shanti Bhushan subnmitted that the
| arge scale manufacturers |ike Lipton Tea (India) Ltd: who
manufacture tea outside the State in their sophisticated
factories having latest machinery are not illiterate
agriculturist producers of agriculture goods and commodities
intheir fields and do not require protection under the Act.
That as these salient features of the Act are not kept in
view by the State Authorities while inserting entry of tea
in the Schedule, the said Act on the part of the  State
authorities was clearly wultra vires and i nconpet ent .
CONTENTION NO.  2: In any case, as the purchase and sale of
tea were governed by the conprehensive provisions of the
Central Act, nanely, the Tea Act, 1953, the said Act would
wholly govern transactions of purchase and sale of tea by
the appellant and to that extent the Market Act would stand
superseded or at least the statutory intention of regulating
the purchase, sale, storage and processing of tea as per the
provisions of Section 3 of the Market Act would stand
conpl etely negat ed. Hence, on that ground also the
insertion of this item in the Schedule would remain
unaut hori sed and consequently the insistence on the part of
the authorities that the sale transactions should be carried
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on only wthin the market yard or sub-market yard was
clearly illegal and violative of Article 19 of t he
Constitution of India. CONTENTION NO. 3: It was lastly
contended by Shri Shanti Bhushan that no quid pro quo
exi sted between the denand for market fee by the market
conmittees and the sale transactions effected by appellants

selling agents so far as tea in packed tins was concerned.
No infrastructural facilities were available for or required
to be supplied to the sellers of such tea. Learned senior
counsel for the respondents, on the other hand, tried to
sal vage the situation by submitting that even though the Tea
Act may control the sale and purchase of tea which is a
hi ghly nonopolistic and export earning commpdity, once the
blended tea in deliverable state duly packed in tins and
ot her packages by the appellant tea conpany enters the Bi har
markets for sale, it cannot be said that the sale of this
commodity cannot ~be treated to be sale of agricultura

produce by the appellant within the narket area in the State
of Bihar as agricultural produce defined by Section 2(1)(a),
woul d cover not only the purchase and sale of agricultura

produce in its raw formbut alsoin its processed and
manufactured form as per the wide sweep of the said
definition. He submitted that it cannot be disputed that
tea inits rawformis an agricultural produce because tea
| eaves are grown/in tea gardens and then they are plucked
and processed in tea factories and after blending the
manuf actured tea in deliverable state becones available to
be sold in whol esale markets and thenin the retail narkets.
That even though the appellant’s factory manufacturing the
bl ended tea nmay be outside the State of Bihar, the nonent
the bl ended tea in packed formis sold in the State of Bihar
in the market areas concerned, it cannot be said that the
provisions of the Market Act would not apply to such sale
transactions. On a conjoint reading of “Section 2(1)(a) and
the Schedule wunder M scellaneous item X I sub-item 30,
therefore, it has to be held that the Market Act would
squarely get attracted to regulate the sale of such produce
of tea by the appellant in the Bihar markets. So far as the
Tea Act is concerned, it is submitted that it only regul ates
the sale of plucked tea fromthe tea gardens and provides
machinery for sale by auction of such tea at the relevant
centres and even in such auction when the appellant
purchases these roasted tea | eaves, it cannot be said that
the Tea Act would cover any further transactions  of
manufactured tea out of the purchased tea leaves by auction
purchasers like the appellant at its factories -situated
outside the Bihar State. That auction purchased tea | eaves
are processed by the appellant and bl ending work is . done
thereafter. That what is relevant for the applicability of
the Market Act is the fact that this nmanufactured tea packed
in suitable packets and tins is brought for sale within the
mar ket area in the Bihar State and these are the
transactions of sale of manufactured tea out of the 'basic
agricultural produce tea | eaves that would attract the sweep
of the Market Act, notwi thstanding the provisions of the Tea
Act . That once the Market Act applies to such sale
transactions, the entire infrastructural facilities would be
avail able to the appellant as these sal es have to take place
in the market vyard or sub-market yards as required by
Section 15 of the Act. Once the appellant gets the benefit
of this infrastructure, it cannot be said that no sufficient
quid pro quo is nade avail able under the Act by the narket
conmittees concerned to justify themto |evy the market fee
from the buyers of tea. That so far as the appellant is
concerned, there is no burden of paying market fee as a
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sell er of manufactured tea. The burden will be borne by the
buyers who are not naking any grievance in this connection

In the [light of the aforesaid contentions, the follow ng
points arise for our consideration :1. Wether the basic
agricultural produce i.e. "tea |leaves" which is subjected
to manufacturing process outside the Bihar State and is
inmported and sold in manufactured condition as packed tea
within the Bihar State in the market areas concerned

attracts the provisions of the Market Act for regulating
such transactions of sale. 2. \Wether the Tea Act of 1953
and the relevant orders pronul gated thereunder fully occupy
the field regarding regulation of purchase and sale of tea
and, consequently, the Market Act, being a general Act,
woul d get excluded for regulating the transactions of sale
of manufactured tea in Bihar State and 3. Wether there is
adequate quid pro quo supporting the |levy of narket fee on
such transactions of sale of manufactured and packed bl ended
tea in markets governed by the Market Act. W will now dea

with the aforesaid three points in the same sequence in
which they were pressed for consideration. PONT NO 1: At
first blush, l'earned senior counsel for the appellant Shri
Shanti Bhushan appeared tobe on a firmfooting when he
submitted that the legislative intention wunderlying the
enactment of the Market Act was to protect illiterate and
unwary agriculturist frommddl emen so that he nmay not be
exploited by them /and nay get appropriate price for his
basic agricultural produce. But on a closer scrutiny, the
said contention does not appear to be well sustained.
Section 2(1)(a) of the Market Act, as seen earlier, includes
in the definition of agricultural produce not . only the
primary produce grown in the field but ~also covers al

processed or non-processed, manufactured or nonnmanufact ured
agricultural produce as specified inthe Schedule. In the
light of the aforesaid wide sweep of this definition, it
cannot be said that tea | eaves which are produced in tea
gardens being primary agricultural produce would cease to be
agricultural produce once they got processed. After plucked
tea leaves are processed by roasting them and  then by
subj ecting them to further process of bl ending and
ultimately packing them in suitable packets they stil

remain all the same agricultural produce so nmanufactured out
of the basic agricultural raw material "tea leaves". It is
also not in dispute that Tea (|l eaf and dust) is a Schedul ed
item Once that is so, sale of nanufactured tea in packed
condition wthin the market area woul d squarely attract the
charge wunder Section 27 of the Act which, as noted earlier

is widely worded. The nmoment the agricultural produce as
defined by Section 2(1)(a), is bought or soldin the nmarket
area, Section 27 would get attracted to cover such
transacti on. It is also pertinent to note that Section 15
sub-section (1) of the Act is applicable in the present case
to cover such transactions of sale of packed tea within the
mar ket areas of the concerned narket committees governed by
the Act. Save and except such quantity as may be prescribed
for retail sale or personal consunption to be outside the
sweep of Section 15(1) of the Act, rest of these sale
transactions regarding manufactured agricultural produce
would remain governed by the sweep of the Act. Oh a
conjoint reading of Section 2(1)(a) and Section 15 and the
relevant entry in the Schedule, there is no escape fromthe
concl usi on that whether the manufactured agricultura

produce has undergone manufacturing process wthin the
market area or not or whether such agricultural produce in
its raw form is grown in the narket area or outside or
whet her the processed "agricultural produce" 1is inported
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only for sale within the market area, the applicability of
the Act cannot be said to be ruled out to cover all these
types of sale transactions. The question posed by Shri
Shanti Bhushan |earned senior counsel appearing for the
appel l ant for our consideration is no longer res integra. A
Constitution Bench of this Court in the case of Ram Chandra
Kai | ash Kumar and Conpany and Others vs. State of U P. and
Anot her etc. etc. (1980 Suppl. SCC 27), speaking through
Untwalia J., had to consider the question of inmposition of
market fee wunder the Uttar Pradesh Krishi U padan Mand

Adhi niyam 1964 on transactions of purchase and sale of
agricultural produce in the market area. While considering
this question, various contentions rai sed by traders
operating in the agricultural market in U P. were listed in

para 9 of the report.  Contentions no.9 and 23 listed in
para 9 of the report are relevant for our purpose.
Contention no.9 reads as under : "No nmarket fee could be
levied ~on goods not produced within the Ilimts of a

particular market area and if produced outside and brought
in such area."

Contention no.23 reads as under : "Fee can be charged
only on those transactions in which the seller is producer
and not on any other transaction.”

Repel ling these contentions, the Constitution Bench
hel d that market fee could be |evied on transactions of sale
of goods even though such goods are produced outside the
State of Uttar Pradesh or outside the market area of that
particular market commttee, provided the transactions of
sale take place withinthe limts of that market area. It
was also held that, on the other hand, ~there was no
provision in the Act or the Rules to'limt the operation of
the law in a particular market area only in respect of the
agricultural produce produced in that area. So far as
Contention no.23 was concerned, approving the Patna view it
was held that in the U P. Act even traders under certain
circunstances had been nmmde [liable to pay such fee.
Simlarly, the argunent that the market fee can be charged
only on those transactions in which the =seller “is the
producer of agricultural produce and not on -any other
transaction, was also found devoid of any substance by the
Constitution Bench. |In view of the aforesai d pronouncenent
of the Constitution Bench, therefore, it nust be held that
even if an agricultural produce initially.is not grown in
the market area and it is brought in nanufactured form
within the market area for sale, such sale transaction in
connection with such a produce woul d be covered by the sweep
of the Market Act. The sane view was taken by  two  later
judgrments of this Court. 1In the case of Raneshchandra
Kachardas Porwal and Qhers vs. State of Mharashtra and
QO hers etc. etc. (1981 (2) SCC 722), wherein a three Judge
Bench of this Court, speaking through Chi nnappa Reddy, J.
amongst others, had to consider the question whether change
of location of market under the WMaharashtra Agricultura
Produce Marketing (Regul ation) Act, 1963 could be held to be
legally justified. It was held that the power to establish
principal market or a subsidiary nmarket carried with it the
power to "dis-establish" such market and that power to
establish principal or sub-market yard could be exercised
from tinme totinme. |In para 11 of the report the further
contention was examned as to whether agricultural produce
which is inported into the market area from outside the
market would be covered by the sweep of the Market Act.
VWiile answering this contention in affirmative, it was held
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that even if agricultural produce is inported into the
market area and subjected to sale and purchase thereof in
the market area, the provisions of the Market Act woul d get
attracted. The very sane contention which | earned senior
counsel Shri Shanti Bhushan urged for our consideration that
the Act is enacted for the interest of agriculturists only
and for their sole benefit was repelled. For coming to that
conclusion reliance was placed on a decision of the

Constitution Bench of this Court in the case of
Ranmeshchandra Kachardas Porwal and Gthers (supra). In this
connection, the follow ng pertinent observations were made
at page 735, para 11 of the report. "..The basi c

assunption of the submssion was that the Mharashtra
Agricul tural Pr oduce Mar ket i ng (Regul ation) Act was

conceived in the interests of the agriculturists only and
intended for their sole benefit. This basic assunption is
not well founded.

It 'is also clear to our mind that the regulation of
mar keting of agricultural produce, if confined to the sales
by producers within the narket area to traders, will very
soon lead to its circunvention in the guise of sales by
traders to traders or inmport of agricultural produce from
outside the narket area to within the narket area.

In our view,  the af oresaid observations are in
Raneshchandra Kachardas Porwal’'s case (supra) are in
consonance w th the decision of the Constitution Bench of
this Court in Ram Chandra Kailash Kumar and Conpany and
O hers (supra) and are well sustained. This very question
was once agai n exam ned by another three Judge Bench of this
Court in the case of Rathi Khandsari Udyog and Others vs.
State of Uttar Pradesh and Qthers (1985 (2) SCC 485) wherein
Fazal Ali J., speaking for majority,  relying upon the
earlier decisions of this Courtincluding the Constitution
Bench judgnment in the case of Ram Chandra Kailash Kumar and
Conpany and Qhers (supra), considered the very sane
contention as canvassed by |learned senior counsel Shri
Shanti Bhushan, nanely, that the Market Act was neant to
protect the agriculturists who produce basic agricultura
produce and was not meant to protect big producers having
factories wherein they process the raw agricultural produce
and manufacture nmarketable comobdity out of it. Repel | i ng
such narrow view of the regulatory provisions of the Market
Act, at para 35 of the report, the followi ng pertinent
observations were nade : "The Legislature, it is also
argued, "could not have intended" to cover the produce
turned out by producers like the petitioners.

Wiile this is one of the objects of the Act, “it is not
the sole or only object of the Act. The Act has nany nore
objects and a nuch wi der perspective such as devel oprment of
new market areas, efficient collection of data, -and
processing of arrivals in Mandis with a view to enable the
Wrld Bank to give substantial economic assistance to
establ i sh various nmarkets in Uttar Pradesh, as also
protection of consunmers and even traders from being
exploited in the matter of quality, weight and price.."

In view of this settled | egal position, therefore, it
cannot be held that nerely because the tea | eaves produced
in tea gardens outside the State of Bihar are processed by
the appellant in its factories outside Bihar and are
converted into blended and branded qualities of packed tea
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like red |abel tea or green |abel tea etc., and even though
such packed tea is sold within Bihar Market areas, the
Mar ket Act cannot be applied to such sale transactions of
manufactured tea after inmporting it in the State of Bihar

The first point, therefore, has to be rejected. That takes
us to the second contention in support of the appeal. PO NT
NO. 2 The Tea Act of 1953 provides for control by the
Uni on CGovernnment of the Tea Industry, including the control

in pursuance of the International Agreement now in force, of
the cultivation of tea in, and of the export of tea from
India and for that purpose to establish a Tea Board and | evy

a duty of excise on tea produced in India. It is necessary
to have a bird s eyewviewof its relevant provisions.
Section 4 deals wth a board called "Tea Board". The

nmenbers of the board not exceeding forty are to be appointed
by the Central CGovernnent by notification in the officia
gazette and woul d consist of various persons representing -
(a) owners of tea estate and gardens and growers of teas;

(b) persons enployed in tea estates and gardens; (c)
manuf acturers of tea; (d) dealers including both exporters
and i nternal traders of tea; (e) consuners; (f)

Parliament; (g) the Government of the principle tea-grow ng
States. Ampbngst others, Section 10 deals with the Functions
of the Board - It provides as under

"(1) It shall be the
duty of the Board to pronote, by such neasures as it thinks
fit, the developnent wunder the control of  the Centra
CGovernment of the teaindustry.

(2) Wthout prejudice to the generality of the
provisions of sub-section (1), the neasures referred to
therein may provide for -

(a) regul ating the production and ext ent of
cultivation of tea; (b) inprovingthe quality of tea; (c)
pronoti ng co-operative efforts anong gr ower s and
manuf acturers of tea; (d) undert aki ng, assisting or
encouragi ng scientific, technol ogical and econom c research
and maintaining or assisting in._the mai nt enance of
denonstrati on farnms and manuf acturing stations; (e)
assisting in the control of insects and other pests  and
di seases affecting tea; (f) regulating the sale and export
of tea; (g) training in tea testing and fixing grade
standards of tea; (h) increasing the consunption in India
and elsewhere of tea and carrying on propaganda for that
pur pose; (i) registering and licensing of manufacturers,
brokers, tea waste dealers and persons engaged in_ the
business of blending tea; (j) inproving the marketing of
tea in India and el sewhere; (k) Xxxx xxX XxxX"

Section 12 deals with nethod of control of extension
of tea cultivation. Section 14 deals wth grant of
perm ssion to plant tea. Section 15 provides for grant - of
perm ssion to plant tea in special circunstances. Oaners. of
tea estate can establish tea nurseries as provided by
Section 16. Chapter |11 A deals with nanagement or contro
of tea undertakings or tea units by the Central Governnent
in certain circunstances. Section 16E provides for power of
the Central Governnment to take over tea undertaking or tea
unit wthout investigation wunder certain circunstances.
Chapter 1V deals with control over the export of tea and tea
seed. Section 30 in Chapter |1V deals with power of the
Central Governnent to control price and distribution of tea
or tea waste. "Power to control price and distribution of
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tea or tea waste.- (1) The Central Governnent nmay, by order
notified in the Oficial Gazette, fix in respect of tea of
any description specified therein(a) the maxi mumprice or
the mninmum price or the maxi mrum and nini mum prices which
may be charged by a grower of tea, manufacturer or dealer

whol esale or retail, whether for the Indian market or for
export; (b) the maxinmum quantity which may in one
transaction be sold to any person." Sub-section (3) of
Section 30 enables the Central Government by general or
special order to - "(a) prohibit the disposal of tea or tea

wast e except in such circunmstances and under such conditions
as may be specified in the order; (b) direct any person
growi ng, manufacturing or holding in stock tea or tea waste

to sell the whole or a part of such tea or tea waste so
growmnm or manufactured during any specified period, or to
sell the whole or a part of the tea or tea waste so held in

stock, to such person or class of persons and in such
circunmstances as nmay be specified in the order.”

Sub-section (4) of Section 30 reads as under : "Were
in pursuance of any order nmade with reference to clause (b)
of sub-section (3), any person sells the whole or a part of
any quantity or tea or tea waste, there shall be paid to him
as price therefor-

(a) where the price can be fixed by agreenent
consistently with the order, if _any, relating to the
fixation of price issued under sub-section (1), the price so
agreed upon; (b) XxXXXXXXXX (€) XXXXXXXXX."

Section 32 deals with appeal ~to the Centra
CGovernment. Section 33 deals with licensing of brokers, tea

manuf acturers, etc. Section 39 deals with penalty for
illicit cultivation. Section 40 deals with renoval of tea
planted w thout permission. It is not in dispute  between

the parties that, as per the schene of the Tea Act, tea
| eaves which are plucked in tea gardens in different States
of the country, especially, in North-eastern State |Iike
Assam West Bengal and ot her States and which are roasted in
tea factories are auctioned at Cal cutta, Guwahati, Siligur

and other notified places. It is also an admitted position
that the appellant purchases roasted tea leaves at such
auctions and then they are bl ended and packed according to
di fferent brands and rates by the appellant at its factories
outside the Bihar State and then markets it throughout 1ndia
at fixed prices, local taxes varying fromplace to place.
The aforesaid provisions of the Tea Act which are enacted by
the Union Parliament wunder Entry 52 of List I read wth
Entry 33 of List Ill deal with the control of tea industry
in public interest. The basic feature of the Tea Act is to
provide for control of extension of tea cultivation in the
areas where tea | eaves are grown in tea gardens. However ,
it is pertinent to note that the said Act does not provide
for regulating the sale of purchased roasted tea Ileaves
after they are subjected to nmanufacturing process of
bl ending and are brought in the narket for sale as packed
t ea. The place where such packed tea is to be sold and the
price at which it has to be sold are matters on which the
Tea Act, 1953 does not contain any statutory provisions.
However, Shri Shanti Bhushan, |earned senior counsel for the
appel l ant, strongly relied upon Section 30 of the Act. It
is true, as seen earlier, that the said section found in
Chapter VI deals with control by the Central Government and
lays down the power of the Central GCovernment regarding
control, price and distribution of tea or tea waste.
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However, it 1is to be noted that till date no such contro

order has been issued by the Central Governnent under the
said provision. Learned senior counsel subnitted that once
the Central Legislature has enacted the aforesaid provision
and evinced its intention to control price and distribution
of tea or tea waste, the field gets occupied by |egislation
under Entry 33 of the Concurrent List and to that extent the
provisions of Market Act would get excluded. It is not
possible to accept this contention for the sinple reason
that so long as the Central Government does not issue any
order under Section 30 of the Tea Act, the field dealing
with fixation of nmaxinum price or mninum price to be
charged by a grower of tea, manufacturer or dealer

whol esale or retail, for Indian narket |eaving aside the
guestion of export, would not be occupied. In other words,
it would remain open for the State Legislature to cover that
field by exercising its|egislative power under Entry 33 of
the Concurrent List. ~Even this aspect of the matter is also
not res /integra. It is covered by a decision of the
Constitution Bench of this Court in Ch. Tika Ranji & Qthers
etc. VS. The State of Uttar Pradesh & Gthers (1956 SCR
393). In that case, the Constitution Bench was concerned
with the question whether the U P. Sugarcane (Regul ati on of
Supply and Purchase) Act, 1953 could be said to have been
legally enacted by the Utar Pradesh State Legislature
despite the operation of the I.D.R  Act which contained a
decl arati on whereby sugarcane industry was sought to be
regulated by the I|.D R Act. Section 18G of the Act
referred to earlier whereunder there was a possibility of
the Central Governnent issuing appropriate control order to
occupy that field was held not to bar the legislative
conpetence of the State Legislature to enact appropriate
provisions regarding the said i ndustry. Such' a nere
possibility of promulgation of order under Section 18G of
the I.D.R Act was held not to have occupied the field
whereby the State Legislature could not enact appropriate
statutory provisions by exercise of its legislative power

under Entry 33 of List IIl. Bhagwati, J., speaking for the
Constitution Bench, placing reliance on the observations of
Sulaiman J., in the decision of the Federal Court in

Shyamakant Lal vs. Ranbhajan Singh [(1939) F.C R 188,
212] extracted, wth approval, the following passage from
the said decision at page 427 of the report as under
"When the question is whether a Provincial legislation is
repugnant to an existing Indian |aw, the onus of showing its
repugnancy and the extent to which it is repugnant shoul d be
on the party attacking its validity. There ought to be a
presunption in favour of its validity, and every effort
should be made to reconcile them and construe both so as to
avoid their being repugnant to each other; and care should
be taken to see whether the two do not really operate in
different fields wthout encroachment. Further, repugnancy
must exist in fact, and not depend nerely on a possibility.
Their Lordshi ps can di scover no adequate grounds for holding
that there exists repugnancy between the two laws in
districts of the Province of Ontario where the prohibitions
of the Canadian Act are not and nay never be in force:
(Attorney-General for Ontario v. Attorney-General for the
Dom ni on) "

Thereafter the follow ng pertinent observations were
nmade by Bhagwati, J., speaking for the Constitution Bench :
“In the instant case, there is no question of any
inconsistency in the actual terms of the Acts enacted by
Parliament and the inmpugned Act. The only questions that
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arise are whether Parliament and the State Legislature
sought to exercise their powers over the sanme subjectmatter
or whether the laws enacted by Parlianent were intended to
be a conplete exhaustive code or, in other words, expressly
or inpliedly evinced an intention to cover the whole field."

and thereafter Section 18-G of the |.D. R Act was
considered and it was held as under : "Even assuming that
sugarcane was an article or class of articles relatable to
the sugar industry within the meaning of Section 18-G of Act
LXV of 1951, it is to be noted that no order was issued by
the Central Governnent in exercise of the powers vested in
it under that section and no question of repugnancy could
ever arise because, as he has noted above, repugnancy nust
exist in fact and not depend nerely on a possibility. The
possibility of an order under Section 18-G being issued by
the Central Governnent would not be enough. The existence
of such an order would be the essential prerequisite before
any repugnancy could ever arise."

The aforesaid decision of the Constitution Bench,
therefore, clearly repels the subm ssion of [earned senior
counsel Shri Shanti Bhushan that nerely because there is a
possibility of issuance of a Control Order under Section 30
of the Tea Act by the Central Governnment, the field is fully
occupied in connection wth fixation of the maxi mum and
m ni mum prices of packed tea to be charged by manufacturer
or dealer, wholesale or retail or regulating the maximm
guantity of packed tea to be sold to any person.. In a |later
decision of the Bench of two |l earned judges to which one of
us, Sujata V. Manohar J., was a party, the very sane view
has been reiterated relying upon the aforesaid decision in
Ch. Tika Ranji & O hers etc. vs.. The State of Utar
Pradesh & Others (supra). The latter decision is rendered
in the case of SIEL Ltd. and Qthers vs. Union of India and
O hers (supra), as noted earlier. It nmust, therefore, be
held that nere possibility of issuance of any future order
under Section 30 (1) of the Tea Act by the Centra
Covernment, in the absence of any existing express order to
that effect, cannot be said to have occupied the field
regardi ng purchase and sal e of nmanufactured tea and fixation
of maxi mum or m nimum price thereof, or the location of such
sal es. These topics cannot be said to be legitimtely
covered by the Tea Act. Hence, the field is wi de open for
the State Legislature to exercise its concurrent |egislative

power under Entry 33 of List IIl for effectively dealing
with these matters. This is precisely what has been done by
the State Legislature by enacting the Market!' Act. The

insertion of itempertaining to Tea (leaf and dust) in the
Schedul e, therefore, cannot be said to be an wunauthorised
exerci se on the part of the delegate of the State
Legi sl ature, nanely, the State Governnent  whi ch has
exercised its power wunder Section 39 of the Market  Act.
Before parting wth the discussion on the Tea Act, it is
al so necessary to keep in viewthe history of tea industry
in India. It is apparent that the Tea Committee 1934,
I ndian Tea Control Act, 1938 and Central Tea Board Act, 1949
had been nade with a viewto control export of tea and tea
cul tivation. The Tea Act, 1953 was enacted to provide for
taking several functions of licensing and vesting it in the
Board and to exercise (1) control over tea cultivation and
(2) control over the export of tea and tea seeds. The
preamble of the Act states that it is intended to provide
for the control by the Union of the tea industry, including
the control, in pursuance of the International Agreement, of
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the cultivation of tea and export of tea. Thus the
objective of the Tea Act is focussed on tea cultivation/tea
export and establishment of tea manufacturing plants. It is

quite different fromthat of the Market Act, 1960 made by
the Bihar Legislature. The Tea Act has no concern with the
establishnment of markets in the State of Bihar or other
States wherein packed tea could be sold in wholesale or
retail markets so as to ultimately reach the Indian
consumers. That takes us to the consideration of the
Control Orders issued by the Central Governnent in exercise
of its power under Section 30, sub-sections (3) and (5)
t her eof . One such order is the Tea (Distribution and
Export) Control Order, 1957 which pertains to licensing of
the distributors and exporters of tea. Cause 3 requires
di stributors carrying on the business of distributing tea to
have a licence under this order. The export of tea is not
touched by the Market Act as it has nothing to do with the
export ~of tea to other countries. Cause 9 says that the
licence given is personal and nontransferable. Cause 10
requires the licensee to pack and nmark containers of tea in
the nmanner mentioned therein. The proviso is significant.
According to it, Clause 10 (c) does not apply to containers
contai ning not nore than 20 Kg. net or such other weight as
to meke it package tea for the purpose of the Centra

Excises and Salt/ Act, 1944. dause 11 provides that no
distributor shall distribute tea for sale which is not
packed and marketed as per Clause 10 and which is
adulterated or which makes false claim for such tea

Thereafter, are noted various ~statutory ~ requirenents.
Firstly, the "distributor" contenplated by the 1957 Order is
a distributor in the comrercial sense who as principal or
agent distributes tea to the whol esaler. Secondly, the
distribution controlled is linked with export. Thirdly,
since distribution is clubbed with export, it can at best be
said to be distribution which is being made in simlar bulk
as exports. Fourthly, Form A provides for granting of
licence to carry on business in mnufactured tea as
distributors at the places nentioned in the application

Wiile Form B deals with l[icence to carry on business in
manuf actured tea as distributor/exporter of tea. [t thus,
becomes at once «clear that this Control Order ~ does not
conmand |icencee to carry on distribution of tea for sale at
any particular place/nmarket. The aforesaid Control -~ Oder
has nothing to do with the establishnent of markets for
selling packed tea. The requi rement ~of packing and
marketing is again not contenplated by the Market Act, 1960.
Hence, it is difficult to appreciate how this Control Order
has occupied the field of regulation of sale and purchase of
packed tea in market areas. The next Order on which /Shr

Shanti Bhushan, |earned senior counsel for the appellant,
strongly relied was the Tea (Marketing) Control Order, 1984.
The said Order was promul gated by the Central Governnent in
exercise of its power under subsections (3) and (5) of
Section 30 of the Tea Act, 1953. It pertains to |icensing
of the distributors and exporters. A nere |ook at the said
Order shows that it does not provide for any regulation of
sale and purchase of tea in the narkets in different States
in lIndia. Cause 3 requires registration of manufacturer of
tea and such manufacturer has to submit nonthly return under
Clause 5 in FormC  Causes 6 and 7 pertain to Organi ser of
Tea Auction and Broker in Tea Auction. ause 14 declares
that the |Ilicence is personal and non-transferable. These
persons are to naintain records as per Cause 16. Cause 17
directs the manufacturer to sell not |less than 75% or such
hi gher percentage, as specified by the Board, of tea
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manuf actured by himin a year through public tea auctions in
India held under the control of organisers of tea auction

Clause 19 exenpts tea narketed directly by the manufacturer
as packet tea, instant tea, tea bags, aromatic tea and green
tea fromconputation of the total production under para 17.
Firstly, 1984 Order deals with manufacturers and organisers
of tea auction and brokers of tea auction and its basic
concern is torequire themto have licences in the form of
aut hority. It is obvious that even this Oder cannot
advance the case of the appellant. The next Order which was
pressed in service was the Tea Warehouses (Licensing) O der

1989. The said order was al so promul gated by the Centra

Gover nirent in exerci se of the power conferred by
sub-sections (3) and (5) of Section 30 of the Tea Act, 1953.
A mere |l ook at the salient features of 1989 Order shows that
it has not covered the field tried to be occupied by the
Mar ket  Act. The public tea auctions contenplated by 1984
Order «are those which are held under Clause 3 of the Tea
War ehouses (Licensing) Oder, 1989. |In fact dause 14(7)
prohi bits the warehouse owner from entering into any
transaction with the manufacturer/broker/organi ser of tea
auction unless they have |licences under the 1984 Order. The
public tea auctions are held in specified areas in Calcutta,
Siliguri, Guwahati, Cochin, Coinbatore and Amritsar. Thus,
the 1984 Order and 't he Tea Warehouses (Licensing) O der 1989
are basically concerned with the public tea auctions and the
i censi ng of nmanufacturer/broker/organi ser of public auction
and warehouses with regard to holding of public tea
aucti ons. The warehouse is to be governed as  per C ause
10(7) of the 1989 Order. This Order does not apply to the
storage godowns in the markets established under the Market
Act, 1960. But assuming it applies, the only effect would
be that the storage places in narkets should be in
conformity wth Cause 10(7). As far as obtaining of
l'icence is concerned, it has to be obtained by the warehouse
owner who carries on the activities of storing, blending or
packing of tea in the warehouse. | Once the nanufacturer or
trader takes space fromthe Market Conmittee in the godown
in the Market Yard, then he woul d be the warehouse  owner
under O ause 2(1) of the 1989 Order and woul d have to take a
licence, as authority, fromthe Tea Board. Both under the
1984 Order and 1989 Order, there is no requirenent to carry
on the business at any particular place/narket. These
Oders do not concern themselves wth establishment  of
mar ket or fixing place of business. The aforesaid Orders on
which reliance was placed by |earned senior counsel Shr

Shanti Bhushan indicate that the Central CGovernnment in its
wi sdomdid not think it fit to issue any Order under Section
30, sub-section (1), clauses (a) & (b) and, therefore, kept
the field wide open in connection with the topics covered by
the said provisions of Section 30 for the State CGovernnents
to exercise their |legislative powers and enact suitable
| egi slations wunder Entry 33 of the Concurrent List LIl of
the Seventh Schedul e of the Constitution. Qur attention was
then invited by Shri Shanti Bhushan, |earned seni or counse

for the appellant, to the Tea Waste (Control) Order, 1959.
Even this order is issued by the Central Governnent under
sub-sections (3) and (5) of Section 30 The Tea Wiste
(Control) Order, 1959 applies only to tea waste as defined
in Clause 2 (f). Thereunder a person selling/offering for
sal e/ buying/holding any stock in tea waste is required to

have |icence. (Causes 3,4,5, and 6). Cause 9 provides
that Ilicence is not transferable. Cause 13 provides that
licensee shall have in possession tea waste not exceeding

that which may be fixed by the licensing authority. Under
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Clause 19A false declaration is prohibited. On a conjoint
reading of the aforesaid statutory Orders issued under the
Tea Act and the rel evant schene of the Tea Act, it becones
at once clear that the provisions regarding fixation of
appropriate price at which blended and packed tea can be
sold to wholesalers in any established narket or particul ar
place at which sale transactions of such manufactured tea
bet ween t he nmanufacturers on the one hand and the traders or
ot her whol esal e producers/deal ers on the other are outside
the sweep either of the Tea Act or of the relevant statutory
Orders framed under Section 30 by the Central Governnent
under the very same Act. The places at which public
auctions can be held in connection with sale of roasted tea
| eaves to be purchased by manufacturers |like the appellant
are the earmarked six places indicated in 1984 and 1989
O ders. These auctions have nothing to do with the |ater
sal es of manufactured blended tea by such auction purchasers
of tea |eaves, who manufacture packed tea by bl ending and
packing roasted tea leaves in their factories. The public
auctions as contenpl ated by these Orders, therefore, serve
out their purpose once the manufacturers of blended tea,
like the appellants, purchase roasted tea leaves in public
aucti ons. Once such purchased tea I|eaves are further
processed after blending and packed in suitable receptacles
for sale in local  markets the stage is reached for
regul ating such sale transactions by nmanufacturers of tea
when they are subjected to further auctions to be held in
the narket areas wherein the Ilicensed distributors and
manuf acturers of tea can be subjected to the procedure of
Section 15, sub-section (2) of the Market Act. So far as
these later transactions are concerned, neither the Tea Act

nor any of the aforesaid Orders can hold the field. Such
sale transactions of manufactured tea in packed condition
will, therefore, necessarily have to be governed by the

provisions of the Market Act applicable to the area wherein
such sal e transactions in favour of wholesalers or retailers
are effected by the stockists of ‘the appellant operating in

the market areas concerned. It is also pertinent to note
that Section 15 of the Market Act gets attracted to such
transactions of sale. It is not possible toagree with the

contention of |earned senior counsel Shri Shanti Bhushan
that once the retail prices are fixed by the appellant there
is no necessity of auctioning this tea in packed condition
as per Section 15 sub-section 2 of the Market Act. It ~has
to be kept in view that under the relevant- Orders issued by
the Central Governnment under Section 30 of the Tea Act, as
noted earlier, the purchasers of tea have also to be
i censed. Such licensed purchasers can bid at the auctions
to be held as per Section 15, sub-section (2) of the Market
Act for purchasing such packed tea. At that stage, there is
no inconsistency or conflict between the earlier public
auction held wunder the relevant statutory Oders  lissued
under Section 30 of the Tea Act concerning roasted tea
| eaves and the auction of packed and processed tea by the
appellant selling such commobdities in the nmarket areas
through their stockists to wholesale dealers and traders
operating in the narket area and the narket vyard or
sub- market yards concerned. In this connection, we may note
one other subm ssion of |earned senior counsel Shri Shanti
Bhushan for the appellant. He submitted that for al nost 16
years tea was not a scheduled item governed by the Market
Act. In fact, the Bihar Legislature did not think it fit to
include Tea (leaf and dust) as a scheduled item from the
inception but it is only the del egate, nanely, the State of
Bi har in exercise of its power under Section 39 thought it
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fit to introduce Tea (leaf and dust) as a scheduled item
The procedure of Sections 3 and 4 has not to be followed
whil e undertaking this exercise. |In this connection, it was
submitted that no reasonable person could have undertaken
such an exercise as tea was already a controlled comodity
under the Tea Act and al so governed by the relevant Orders
i ssued thereunder. As we have seen earlier, under the
rel evant provisions of the Tea Act and the operative Orders
promul gated thereunder the Central Government has |eft
untouched the field of regulation of prices and the |ocation
of market places where such packed tea could be sold to the
whol esal e dealers or even to the retailers. Wen that field
was Wi de open, the State Governnent in its w sdom could
legitimately try to cover the filed by issuing appropriate

Orders wunder Section 39 of the Act. It cannot be said,
therefore, that such an exercise was totally ultra vires or
amounted to non-application «of mnd. In fact, what the

Central~ Governnent should have done and did not do by
i ssuing appropriate Oders under Section 30, subsection (1)
Clauses (a) & (b) of the Tea Act could legitimtely be done

by the State  Government: I[t-was not required to wait
indefinitely till the Central” Government could find tine to
i ssue such an Order. Shri Shanti  Bhushan, in this

connection, further submtted that if that is so, then if in
future the Central Governnment wakes up and issues such an
Order, would the then existing Entry in the Schedule
regarding tea get superseded or becomne i noperative ? Thi s
is a hypothetical question raised which does not require any
answer obviously at this stage. ~ As and when in future such
an eventuality occurs, then the question of continuation of
regul ation of sale and purchase transactions of Tea (| eaf
and dust) by retaining this itemin the Schedul e nay have to
be exam ned. But as the statutory provisions stand at
present, in the absence of any such existing Oder ' under
Section 30 sub-section (1) Clauses (a) & (b) by the Centra

CGovernment, the field remains w de open and at |least it was
definitely open when the State Governnment introduced the
Entry of Tea (leaf and dust) in the Schedule to the Market
Act in 1976. This exercise, by no stretch of imagination

could be said to be unauthorised, illegal or amounting to
non- application of mnd. The second contention, therefore,
is answered in negative against the appellant and in favour
of the respondent. That takes us to the consideration of
contention no.3 PAONT NO 3: Once it is held that -the
Mar ket Act covers the transactions of sale of packed blended
tea in sealed packets and receptacles by the appellant’s
stockist in the market areas concerned especially when these
transactions take place in the market yard or sub-nmarket
yards as laid down by Section 15 of the Act which remains
fully operative to cover such transactions, there is no
escape fromthe conclusion that the entire infrastructura

facilities for regulation of such sale transactions as made
avail able by the market committee concerned woul d enure for
the benefit of sellers of such packed blended tea. It is
also pertinent to note that so far as the appellant is
concerned, all that is required of it is to take |icence for
selling packed tea in market yards, sub-market yards from
the narket committee concerned. The appellant is not
required to bear the burden of any market fee. As per
Section 27 of the Act, the burden of market fee is to be
borne by the purchasers of such packed tea, nanely, the
whol esal e dealers licensed to purchase such tea as per the
Central Orders nentioned earlier. Such purchasers have not
brought in challenge levy of market fee on them So far as
the appellant 1is concerned, once its stockist sells the
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packed tea in the narket yard or sub-market yards maintai ned
by the nmarket comittee, the entire i nfrastructura
facilities nade available by the market conmittee to all the
purchasers and sellers of agricultural produce in the market

yard, woul d automatically becone avail abl e to t he
appel l ant’ s stocki st who sells its goods, nanely, packed tea
in the market yard or sub-nmarket yards concerned. In this
connecti on, it has also to be kept in view that
establishment of markets and mai ntenance thereof is a topic
of legislation squarely covered by Entry 28 of List Il of

the Seventh Schedule. For naintaining such narkets, the
mar ket conmittees obviously have to spend | arge amounts for
providing necessary infrastructure for the benefit of those
who use such established markets. In this connection

Section 30 of the Market Act, as noted wearlier, becones
rel evant for our consideration. Anongst others, the Market
Committee Fund has to be utilised under Section 30 for the
f ol | owi ng purposes :

"(i) the acquisition of a site or site
for the market;

(ii) the maintenance and inprovenment of the market;

(iii) the provision and mai nt enance of standard
wei ght's;

(iv) the construction and repair of buildings [check
posts, nmarket gates and other fixtures] necessary for the
purpose of such market and for the health, convenience and
safety of the persons using it;

(V) XXXX XXX XXX

(Vi) XXXX XXX XXX

(vii) XXXX XXX XXX

(viii) The construction, repair and nuaintenance of
means of comuni cati on which are useful for the purposes of

[regul ati on, control and] devel opnent of a market or for the
conveni ence and safety of the persons usingit;

(viii-a)link roads connecting the main road from the
villages in the Mirket Area of the .concerned market
conmittee shall be constructed on priority basis from the

Devel opnent Fund to facilitate the farmers to go to and from
the villages;]

(ix) the planting and rearing of trees, and naking
arrangenents for providing to the persons and cattle com ng
to a market and |ike purposes;

(X) XXXXXX XXXXX XXXXX
(Xi) XXXXX XXXX XXXXX
(Xi1) XXXXX XXXX XXXX"

Al these provisions clearly indicate that once the
transaction of sale or purchase of any agricultural produce
is governed by the Act and once Section 15 of the Act
applies to such transaction, the entire machi nery of the Act
would get attracted to regulate such transaction and the
conplete infrastructure for which provisions are nade by the
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market conmmttee including the facilities available at such
mar ket s woul d becone available to the purchasers and sellers
of such commodities in the market. For providing these
infrastructural facilities the narket commttee has to spend
fromits funds. This would supply adequate quid pro quo for
| evying market fee on the buyers of conmmpdities sold at its
market yard or sub-market yard. It is, therefore, not
possible to agree with the | earned senior counsel for the
appellant that there is no quid pro quo under | yi ng
transactions of sale of packed tea by the appellant’s
stockist in the market yard or sub-market yards rmaintained
by the market conmittee concerned. The third contention

therefore, is to be answered in affirmative against the
appel lant and in favour of the respondent. Before parting
with this appeal, it is necessary to briefly deal with the

witten submissions furnished in support of the appeal by
| earned counsel after argunents were over and which have
al ready been dealt with by us in detail hereinabove. So far
as the witten subnissions filed by the appellant on 8th
May, 1999 ~are concerned, we may state that to the extent
they tried to re-iterate what was subnitted earlier and
considered by wus, will stand repelled in the light of the
detail ed reasons recorded by us earlier in this connection

Processing of packed tea manufactured out of tea |eaves
purchased by the appellant in the auction at six places
obviously is not covered by the applicability of the Market
Act in the present case. Al that the Market Act seeks to
cover is the sale transactions pertaining to packed tea
branded and marked in accordance with the regulations nade
by the Tea Board to the extent these seal ed packets are sold
by the appellant within the market area. These transactions
of sale of packed tea, as discussed by us earlier, would
squarely attract the applicability of the Market Act as they
take place within the narket area governed by the Market
Act . As seen earlier, manufacturing activities concerning
this packed tea has no relevance for arriving at an
appropriate answer to this question. Contention raised in
para 2 of the witten subm ssions is al so besides the point,
whet her other States |levy market fee or not is not at al

rel evant. The Bihar |egislation may be a pioneer in this
field. The short question is whether the Market™ Act can
govern the transaction of sale of packed manufactured tea by
the appellant within the market areas in the State of Bi har
? So far as this question is concerned, the aforesaid
contention can be of no assistance to. the appellant.
Contention in para 3 of the witten subm ssions about the
basi c object of the Bi har Market Act and whether it should
ensure only the protection to the grower of the agricultural
produce within the nmarket area stands repelled by a
Constitution Bench Judgnent of this Court to which a
detail ed reference has been made in the earlier part of this
j udgrent . Para 4 of the witten submissions deals wth
various statutory provisions of the Tea Act of 1953 and the
rel evant Control Orders thereunder. As discussed earlier

the schenes of the Tea Act and the Control Orders do not
cover the field carved out by the Market Act for bringing
within its sweep transactions of sale of agriculture produce
enconpassed by the wi der definition thereof under that Act
insofar as such produce is sold within the market area to
which the Market Act applies. It is difficult to appreciate
the contention in para 8 of the witten submissions to the
effect that the State had not applied its mind in bringing
tea within the sweep of the Market Act in exercise of its
power under Section 39 of the Act. As discussed earlier

this contention is devoid of any substance. Contention in
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para 9 of the witten submssions is also devoid of any
nerit. It is not the case of the appellant that the sal e of

manuf actured tea in Bihar markets within the market area of
the concerned nmarket conmittee requires the appellant to

bear the burden of the market fee. It is obvious, as seen
earlier, that <charge of market fee is on the buyer of
branded tea and not on the seller thereof, |like the
appel | ant . The purchasers of br anded mar ket tea

manuf actured by the appellant who purchase the said produce
in market areas governed by the Market Act have nade no
grievance in this connection. Even otherwi se, as seen
earlier, once the wide definition of "agricultural produce”
as found in the Market ‘Act governs such sale transactions
and when Section 15 of the Act covers such transactions, the
charge under Section 27 woul d obviously get settled on these
transactions. As a logical corollary thereof, even if the
appellant nmay have to act as a collecting agent for the
market ~conmttee concerned as per its legal obligation in
given circunstances, that by itself cannot exonerate it,
once the statutory schenme of the Act covers transactions of
sale of branded tea carried out by the appellant in the
mar ket area governed by the Market Act. Contentions found
in para 10 of the witten subm ssions are to be stated to be
rej ected. Once the sale transactions of packed tea are
governed by the sweep of the Market Act, and once such sale
transactions have to be regulated as per the machinery of
the Market Act, on the applicability of Section 15 of the
Act, the entire infrastructure available for regulating such
sale transactions ‘at the market yard or sub-market vyards
whose benefit woul d obvi ousl y be avail able to the appell ant
cannot entitle the appellant to contend that its fundanenta
right under Article 19(1)(g) of the Constitution is

vi ol at ed. To say the least, it wuld be a reasonable
restriction on exercise of such a right. It is pertinent to
note that the appellant has not challenged the vires of
Section 27 of the Market Act. It is difficult to appreciate

the subm ssion that conpelling the seal ed and packed tea to
be brought into the market yard and to be auctioned thereof
cannot be considered to advance the public interest in any
manner. Public interest obviously gets advanced as the sale
transactions wll get regulated by the infrastructural
machinery at the market yard and sub-market yards concerned,
where such transactions take place. The contention that the
Bi har Act woul d be unconstitutional cannot be countenanced
for twin reasons. Firstly, such a contention was not
canvassed either before the Hi gh Court or before this Court
in the present proceedings. Secondly, in any case, on the
applicability of the Act once the transaction of sale of
packed tea takes place in the narket area, it cannot but be
said to be inmposing reasonable restriction under Article 19
sub-article (6) on the appellant’s fundamental right. The
appel l ant, as a seller of manufactured tea, has not to bear
any burden of the inposed market fee on sale transactions.
Al that it gets is the benefit of the infrastructura
facilities nmade available by the nmarket committee for
regul ating such transactions and if the appellant is likely
to get nore price for its branded tea by subjecting its sale
transactions to auction instead of the said provision
adversely affecting the appellant would, on the contrary, be
nore beneficial to it. Maybe, the appellant from conmercia
point of viewmy not |like to charge higher price for the
packed tea fromits custoners but that does not nmean that
the infrastructural facilities nade avail able by the market
conmittees to the appellant to get nore price of its branded
tea if so desired by it can be construed in any way to be
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adversely affecting its comercial business interests. For
obvi ous reasons, therefore, none of the contentions found in
the witten subm ssions can advance the case of the
appellant’s and they necessarily have to stand repelled.
These were the only contentions canvassed by | earned senior
counsel in support of the appeal and as they fail, the
inevitable result is that this appeal fails and wll be
liable to be dismssed. FINAL ORDER: As a net result of
the aforesaid discussion, therefore, the following orders
are passed 1. SUGAR GROUP MATTERS: These appeal s,
nanely, Civil Appeal Nos. 398 and 399/1977, 234/1995,
8163/ 1994, 7432/1994, 2632-33/1982, 1282/1995 are all owed.
The judgnents and orders passed by the Hi gh Court i npugned
in these appeals are set aside. The Wit Petition No.
1250/ 1986 filed by the petitioner wll stand allowed
accordingly as detailed in this judgnent subject to the
riders nentioned herei nabove. - Civil Appeal Nos.4500-05 of
1992, so far as they seek to challenge the | evy of nmarket
fee on sugar are concerned,” wll stand allowed. The
respective six petitions filed before the H gh Court dealing
with [levy of market fee on sugar will stand allowed. Givi
Appeal arising out of S.L.P. (C No.9684 of 1992 will stand
allowed to the extent Civil Wit Petition No.5974 of 1988
filed before the ‘High Court deals wth the contention
regarding market /fee” on sugar. Instead of the relief
granted by the High Court linmting to the non-levy of narket
fee on sugar after 2.5.1977, it is directed that |evy of
market fee on sugar for the entire period covered by the
wit petition wll ‘be treatedto be wunauthorised. Thi s
judgnment w Il have only prospective operation and will not
af fect past transactions entered into prior tothe date of
this judgnent.

2.  WWHEAT PRODUCTS LI KE ATTA, MAIDA, SUzZl, ETC. ' These
appeal s, nanely, Cvil Appeal Nos. 2951, 2952 and 2953 of
1992, 3505 & 3506 of 1992 and 829/1993 are di sm ssed. 3.
VEGETABLE OL MATTERS : G vil Appeal No.1427 of ©~ 1979 is
di smissed. Civil Appeal Nos.4500-05 of 1992, so far as they
deal with I evy of market fee on Vanaspati O | are concerned,
will stand dism ssed and the High Courts decision in al
six wit petitions pertaining to |levy of —market fee on
edible oil shall remain confirnmed. Civil Appeal arising out
of S.L.P. (C No.9684 of 1992, so far it chall enges the

levy of nmarket fee on edible oil is concerned, stands
di smissed. The order of the Hi gh Court in CWJ.C ~ No.5974
of 1984 concerning the vegetable oil is confirmed and the

wit petition to that extent will stand dismssed. 4. RICE
M LLI NG | NDUSTRY: These Civil Appeals arising out of  SLP
(O Nos.3159-60 of 1994 are di sm ssed.

5. M LK AND M LK PRODUCTS This Civil appeal No.1880
of 1988 is allowed. The judgnment and order of the Hi gh
Court are set aside. However, the past transactions will
not be reopened and this judgnment will have only prospective
effect governing future transactions that are to be entered
into after the date of this judgment. 6. TEA MATTER This
Cvil Appeal No.2532 of 1980 is dism ssed. 1In the facts and
circunmstances of the case, there will be no order as to
costs in all these appeals.




