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I ncome-tax Act, 1922, s. 3--Wiether violative of Art. 14 of
the Constitution--Quasi-Judicial function -of | ncome-t ax

Oficer in assessing incone to tax and duty to prevent
evasi on-- | f constitute sufficient gui dance-- I ndi vi dual s
mnor and firmtrading together--Wether ~“association of
per sons- - Whet her doctrine of res judicata applies to finding
in assessnent proceedings in one year in relation to
proceeding for another year--Wether determ nation and
declaration necessary as to who is principal officer of an
associ ati on of persons before assessment proceedi ngs take
pl ace.

HEADNOTE

The Karta of a Hndu undivided famly was assessed to
I ncometax fromyear to year until the assessment year 1953-
54 either as an individual or as the Karta. But later, the
I ncome-Tax O ficer issued notices to himunder s. 34(1)  of
the Income-tax Act, 1922, for the assessnment years 1951-52
to 1953-54 and under s. 22(2) for the years 1954-55 to
1956-57 for assessnent of the incone as having been received
by an associ ati on of persons consisting of the Karta and his
mnor son in 1951-52, and the Karta, his minor son and a
firm in the years 1952-53 to 1956-57, and assessed the

i ncome received as i ncone and associ ations of persons. The
Appel |l ate Assistant Conmissioner and the Tribunal), in
appeal s filed before them substantially confirmed the order
of the Income-tax O ficer. The Hi gh Court, upon a

reference. held that the incone for the assessnent vyear
1951-52 did E not accrue to an associ ati on of persons, but
confirmed the view taken by the Incone-tax Oficer in
respect of the income for the year- 1952-53 to 1956-57.

The Karta then nmoved the High Court under Art. 226 of the
Constitution and contended that s. 3 of the Incone-tax Act,
1922, invested the Income-tax Officer with arbitrary and
ungui ded power to assess the inconme of an association of
persons in the hands either of the association or of the
persons constituting that association and it therefore
offended Art. 14 of the Constitution. The High Court
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rejected the petitions.

In appeals to this Court against the decisions of the Hgh
Court in the wit petition and the reference under s. 66 of
the Incone tax Act.

HELD: (i) S. 3 of the Income-tax Act, 1922, was not violative
of Art. 14 of the Constitution. The duty of the |Incone-tax
Oficer is to adm nister the provisions of the Act in the
interests of public revenue, and to prevent evasion or
escapenent of tax legitimately ,due to the State. Though an
executive Oficer engaged in the adm nistration of the Act.
the function of the Incone-tax Oficer is fundanmentally
qguasi -j udi ci al . Hs decision to bring to tax either the
i ncomre of the association collectively or the shares of the
nmenbers of the association separately is not final: it is
subject to appeal to the Appellate Assistant Commi ssioner
and to the Tribunal. ~The nature of the authority exercised
by the Incone-tax O ficer in a proceeding to assess to tax
i ncome,” and his duty to prevent evasion or escapenent of
liability to  pay tax legitimately due to the State, con-
stitute adequate enuciation of Principles and policy for the
gui dance of the Income-tax Oficer. [72B-H]

66

Suraj Mall Mhta & Co. v. A V. Visvanatha Sastri and Anr.
(1954) 26 1. T.R 1, -distinguished.

Shri  Ram Krishna Dal mia v. Shri Justice S.R Tendol kar and
Os. [1959] S.C R 279, Jyoti Pershad v. The Adm nistrator
for the Union Territory of Delhi. [1962] 2 SSC. R 125 and
Conmi ssi oner of Income-tax U. P. v. Kanpur Coal Syndicate,
(1964) 53 I.T.R 225. referred to,

There is no force inthe contention that s. 23A of the
I ncome-tax Act, as it was incorporated by Act 21 of 1930
| aid down certain principles for the guidance of the Incone
Tax O ficer in exercising his option, but since the-repea
of that section by Act 7 of 1939, the discretion vested in
the Income-tax Oficer to select either the income of the
associ ation or the individual nmenber is unfettered. By the
repeal of s. 23A(1) the essential ‘nature of the power of the
I ncometax O ficer was not altered. He remained as before
under a duty to administer the Act, for the ~benefit of
public revenue, but his powers were to be exerci sed
judicially and so as to avoid double taxation of ~the same
i ncome. [73A-B; 74F-G

(ii) There was abundant material on the record to prove that
the Karta, his nminor son and the firmforned an association
in the years 1952-53 to 1956-57.

Under s. 2(9) of the Income-tax Act, 1922, read with el
(42) of 3 of the CGeneral Causes Act, a firmis a person
within the meaning of the Income-tax Act and a firmand an
i ndi vidual or group of individuals may form an association
of persons within the neaning of s. 3 of the Income-tax Act.
[ 75F, G

There is nothing in the Act to indicate that a m nor | cannot
become a menber of an association of persons for the
purposes of the Act. |In any event the H gh Court had
rightly held that the nother and guardian of the m nor son
nmust, on the facts, be deened to have given her inplied
consent to the participation of the mnor in the association
of persons. [75H

Conmi ssi oner of |ncone-tax, Bonbay v. Laxnidas & Anr. (1937)
. T.R, 584 and Conmi ssioner of I|Incone-tax, Bonmbay North,
Kutch Saurashtra v. Indira Bal krishna, (1960) 39 |I.T.R 546,
referred to.

(iii)The doctrine of res judicata does not apply so as

to make a decision on a question of fact or law in a
proceeding for assessnent in one year binding in another
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year. The assessnent and the facts found are conclusive
only in the year of assessnent: the finding on questions of
fact nmay be good and cogent evidence in subsequent years,
when the sane question falls to be determined in another
year but they are not binding and conclusive. The finding
recorded by the High Court that in the year 1951-52 there
was no association of persons constituted by the Karta and
his mnor son did not in 'the present case have any effect
on the finding of the Tribunal that in year 1952-53 and the
subsequent years such an associ ati on exi sted. Furt her nor e,
the association of persons which traded in 1952-53 and the
subsequent years was different fromthe association in 1951-
52 because in 1952 an association was forned of the Karta,
his son and a firm [75B-C

(iv)If the person described as a principal officer of an
association is duly served with a notice under s. 23(2) in
the manner prescribed by s. 23(2), an adjudication of his
st at us as the principal officer, bef ore assessnent
proceedi ngs nay take place, is not obligatory. The order
assessi ng the association containing a finding that the per
son served is the principal officer i's sufficient conpliance
with the

67

requi rements of the statute. It is open to the association
to challenge the finding of the Income-tax Oficer in appea
before the Appellate Assistant Comm ssioner and in further
appeal to the Appellate Tribunal. But the order declaring
him as the principal officer of an association of persons
will not be deemed to be void merely because the proceeding
for assessment was not preceded by a declaration of his
status as the principal officer. [80G 81B]

Conmi ssioner of Incone-tax, Punjab & N WF.P. v. Nawal
Ki shore Kharaiti Lal, (1938) 6 I.T.R 61, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTI ON: Civil Appeals Nos. 1060-,/ 1064
of 1965.
Appeal s by special |eave fromthe judgnent and order dated
April 3. 1961 of the Madras H gh Court in Tax Case No. 201
of 1960.

AND
Cvil Appeals Nos. 1103-1107 of 1966.
Appeal s by special |eave fromthe judgnent-and order dated
Noverber 29, 1963 of the Madras High Court in Wit Petitions
Nos. 1374-1378 of 1961.
M M  Nambiyar, K. Narayanaswam, B. Manivannan, B
Parthasarathy, J. B. Dadachanji, O C Mathur and Ravinder
Narain, for the appellants (in all the appeals).
S. T. Desai, R Ganapathy Iyer and R N Sachthey; for the
respondent (in all the appeals) and for the Attorney-Genera
for India (in C As. Nos. 1103-1107 of 1966).
The Judgrment of the Court was delivered by
Shah, J.-Meyyappa (1), Alagammal his wife, and Chokal i ngam
and Meyyappa (11) his two minor sons fornmed in 1940 a Hindu
Undivided Fanily which traded in the nane of "MS. MM".
The family carried on extensive business in noney |ending,
rubber plantations, and in real estates in the Federated
States of Ml aya, Burma and I ndi a.
The property of the undivided fam |y was divi ded between the
three nmale nenbers on February 22, 1940. To Meyyappa (1)
were allotted at the partition "business of the famly" at
Rangoon and at Karaikudi in the Rarmath District and three
rubber estates in the Federated States of Malaya and sone
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houses. Even after the partition Meyyappa (1) continued to
remai n i n managenent on behal f of hinself and his two mnor
sons of all the properties 'and the businesses carried on by
the fanmily when it was joint, and the businesses were
carried on in the nane of "MS.MM".
The houses and the three rubber estates allotted exclusively
to Meyyappa (1) were entered in the books of accounts opened
in the nane of "M M |poh" fromthe date of the division
In
68
December 1941 Al agammal gave birth to a son who was naned
Chetti appa. Meyyappa (1) and Chettiappa then constituted a
Hi ndu coparcenary which owned the property and the business
as allotted to Meyyappa (1) in the partition of 1940. On
Decenmber 30, 1949 a deed of partition was executed between
Meyyappa (1) and Chokal i ngam (who had by then attained the
age of mpjority) in respect of the businesses carried on in
the name of "MS MM" The \businesses were thereafter
carried on in-partnership between Myyappa (1) representing
hi nsel f ‘and the mnor Chettiappa and Chokalingam Myyappa
(1) was-admitted to the benefits of that partnership. On
April 13, 1950 partiti on was effected between Meyyappa (1)
and the minor Chettiappa by posting entries in the books of
account of MM Ipoh. 1t was agreed that the properties
entered in the books of account of MM /Ipoh shall be held
by Meyyappa (1) and Chettiappa in two equal shares, and that
the properties shall continue to remain-in the nmanagenent of
the firm MS MM to the benefit of which Chettiappa was
admi tted. A deed of partition recording the terns of that
partition was executed on May 28, 1953 by Meyyappa (1) and
Al agammal acting as Guardan of the m nor Chetti appa.
In 1951 Meyyappa (1) acceded to a denmand nmade by  Chocka-
i ngam on behalf of the MS MM firmfor a half share in
the "M M |I|poh properties”". There was however no division
of the properties by metes and bounds, and the managenent of
those properties as a single unit continued to remain wth
the MS MM firmas before.
Meyyappa (1) was assessed under the Indian |Incone-tax Act
1922 to tax year after year till the assessnment year 1953-54
in respect of the incone fromthe "M M |poh properties”
as a respect individual or as a karta of a H ndu- undivided
famly. Later the Income-tax O ficer, Karaikudi, Ramath
District, issued notices under s. 34(1) of the Incone-tax
Act for the assessnent years 1951-52 to 1953-54 and under s.
22(2) for the years 1954-55 to 1956-57 for assessment of the
income of "an association of persons styled M M~ |poh".
The Incone-tax Oficer rejected the contentions raised by
Meyyappa (1) that there was no association of persons of the
nature described in the notices and brought to tax the
income of the "M M | poh properties" as incone received by
an association of persons forned by Myyappa (1) and
Chettiappa in 1951-52, and by Meyyappa (1), the MS MM
firmand Chettiappa in the years 1952-53 to 1955-57.
In appeals filled by M M |poh, the Appellate Assistant
Conmi ssioner confirned the orders passed by the |ncone-tax
Oficer subject to the nodification that the incone fromthe
houses be assessed under s. 9(3) of the Income-tax Act in
the hands of the nmenbers individually, and not as the
collective, incone of the association of persons. The
Appel late Tribunal confirmed the order of the Appellate
Assi st ant Conmi ssi oner,

69
The Tribunal drew up a statenment of case and submitted under
s. 66(1) of the Indian Inconme-tax Act, the followi ng ques-
tion for determ nation of the H gh Court of Madras:
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"Whet her the assessnments on the ’Association
of persons’ for assessnent years 1951-52 to
1956-57 are valid?"
and declined to subnit a statement’ of the case on five
ot her questions, the first out of which alone is material in
these appeal s and need be set out:
"Whet her on the facts and in the circunstances
of the case, there are any materials to hold
the assessee as the principal officer of MM
| poh assessed in the status of an association
of persons?"
At the hearing of the reference on the principal question
the H gh Court on the application of the assessee proceeded
to deal apparently without any objection from the
Conmi ssioner with the additional question which had not been
referred by the Tribunal
The High Court held that the incone brought to tax in the
assessnment year 1951-52 did not 'accrue to an association of
persons, but “the incone in the years 1952-53 to 1956-57
accrued t'o an associ ation of persons forned by Meyyappa (1),
MS. MM firmand the minor Chettiappa. The H gh Court was
of the view that Meyyappa (1) acted on behal f of Chettiappa
in formng the association, that the affairs of this
associ ati on were under the managenent of Meyyappa (1) during
the account years /relevant to the assessnment years 1952-53
to 1956-57, that the association of persons was engaged in a
joint enterprise for the purpose of producing incorme, that
there being "unity purpose and objectivity" the ultimate
obj ect of the association to earn-incone on behalf of the
menbers of the association was “fully established". The
High Court also held that by the notices for assessnent of
the incone for the years 1952-53 to 1954-55 Meyyappa (1) did
in fact have notice of the intention of  the I|ncone-tax
Oficer to treat him as the principal officer 'of the
associ ati on, and the proceedings for assessmnent and
reassessnment were properly comenced. The Hi gh Court
accordingly by order dated, April '3, 1961 answered the first
guestion in favour of the assessee in respect of the assess-
nent year 1951-52 and against the assessee for t he
subsequent five assessment years. The Hi gh Court recorded
in answer to the second question that the Inconme-tax Oficer
was justified in holding Meyyappa (1) to be the principa
officer of "M M |poh".
On  Novenber 21. 1961 five petitions were noved in the Hi gh
Court of Madras under Art. 226 of the Constitution for a
wit of prohibition restraining the Income-tax O ficer from
enforcing the demands made by himin respect of the tax
assessed agai nst
70
"the association of persons MM |poh". |n support of the
petitions it was urged that s. 3 of the Indian [Incone-tax
Act invested the Incone-tax Officer with arbitrary and
ungui ded power to assess to tax the income of an association
of persons in the hands either of the association or of the
persons constituting that association, and on that account
s. 3 offended Art. 14 of the Constitution, and was to that
extent void the High Court rejected the petitions. Agai nst
the orders passed by the High Court in the petitions for
wits, Myyappa (1) has appealed. Against the orders
recorded by the H gh Court in references under s. 66 the
associ ati on of persons "M M |poh" has appeal ed
Section 3 of the Inconme-tax Act invests the taxing authority
with an option to assess to tax the incone collectively of
the associ ati on of persons, in the hands of the association
or in separate shares in the hands of the nenbers of the
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associ ati on. Counsel for the assessee contends that the Act
sets out no principles and discloses no guidance to the
Income-tax Officer in exercising the option: the Act
therefore confers arbitrary and uncontrol |l ed authority upon
the Income-tax Oficer to select either the association or
its nenbers for assessnent to tax according to his fancy,
and may on that account be discrinmnatively adnministered by
subjecting persons simlarly situate to varying rates of
t ax.

Counsel in support of that plea relied upon the judgment of
this Court in Suraj Mall Mohta & Co. v. A V. Visvanatha
Sastri and Anr. (1) but that case is of little assistance to
the assessee. In Suraj Mall Mohta's cave(l) this Court
declared sub-s. (4) of s. 5 of the Taxation of Incone
(I'nvestigation Conmmi ssion) Act 30 of 1947 and the procedure
prescribed by that Act, insofar as it affected the persons
proceeded agai nst under that sub-section, invalid as a piece
of discrimnatory |egislation and on that account offending
against Art. 14 of the Constitution of India. The Court
held that sub-s. (4) of s. 5 of Act 30 of 1947 dealt with
the sane class of persons who fall within the anbit of s. 34
of the Indian Incometax Act 1922 and whose income can be
brought to tax by proceedi ng under that section: The result
in the view of the Court was that sonme assessees who had
evaded paynment of tax by failing to disclose fully and truly
all material facts necessary for assessnent of tax could be
dealt with wunder Act 30 of 1947 at the -choice of the
Conmi ssion, though they could al so be proceeded with wunder
s. 34 of the Indian Income-tax Act. Persons discovered as
evaders of incone-tax during an investigation under s. 5(1)
of Act 30 of 1947, and persons discovered by the |Inconetax
Oficer to have evaded paynent of tax had in the view of the

Court common properties and......... common
characteristics", and since the procedure prescribed ' under
Act 30 of 1947 was nore

71
drastic and deprived the assessee of valuable rights of
appeal, second appeal and revision, s. 5(4) of Act 30 of

1947 under which a person could be selected for
discrimnatory treatment at the choice of the Investigation
Conmi ssion was void as infringing tile guarantee of equality
before the | aw
But here no question of application of a nore drastric pro-
cedure, or deprivation of valuable rights of appeal ~-and
revision, by the adoption of one of +two alternative
procedures arises. The procedure for assessnent is the same
whether the income is assessed in the hands of t he
association or the share of each menber of the | association
is assessed separately. In Shri Rain Krishna Dalma v. Shr
Justice S. R Tendol kar and Os, (1) S. R Das,
C. J., observed at p. 299:
"In determining the question of the wvalidity
or otherwise of......... a statute the court
will not strike down the |law Qut of had only
because no classification appears on its face
or because a discretion is given to the
Gover nnent to make the sel ection or
classification but will go on to exanine and
ascertain if the statute has laid down any
principle or policy for the guidance of the
exercise of discretion or classification
After such scrutiny, the court wll strike
down the statute if it does not lay down any
principle or policy for guiding the exercise
of discretion by the Government in the matter
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of selection or classification, on the ground
that the statute provides for the delegation
of arbitrary and uncontrolled power to the
Government so as to enable it to discrimninate
bet ween persons or things simlarly situate
and that, therefore, the discrimnation is
inherent in the statute itself."
In Jyoti Pershad v. The Administrator for the Union Terri-
tory of Delhi(l) this Court observed that where t he
Legi sl ature Jays down the policy and indicates the rule or
line of action which should guide the authority, Art. 14 is
not violated, unless the rules or the policy indicated |ay
down different criteria to be applied to persons or things
simlarly situate. It is not however essential for the
Legi slature to conmply with the guarantee of equal protection
that the rules for the guidance should be laid down in

express terns. Such gui dance may be obtained from or
afforded by (a) the preanble read in the light of the
surroundi ng ci rcunst ances whi ch necessitated the

| egi sl ati'on, taken in conjunction with well-known facts of
whi ch the Court m ght takejudicial notice or of which it is
apprised by evidence before it in the form of affidavits,
(b) or even fromthe policy and purpose of the enactnent
whi ch may be gat hered from ot her operative provisions
(1)[1959] S.C.R 279.

(2) [1062] 2S.C. R 125.

72

appl i cabl e to analogous or conparable si-tuations or
generally from the object sought to be achieved by the
enact ment .

Section 3 of the Income-tax Act does not, it is true,
expressly lay down any policy for the guidance of the
Income-tax O ficer in selecting the association or the
menbers individually as entitiesin bringing to tax the
income earned by the association. @iidance may still be
gathered fromthe other provisions-of the Act, its  schene,
policy and purpose, and the surrounding circunstances which
necessitated the legislation. [In considering whether the
policy or principles are disclosed, regard nust be had to
the scheme of the Act. Under the Act of 1922 the |nconme-tax
Oficer is required to issue a general notice calling upon

all persons whose total incone during the previous -year
exceeds the m nimum not chargeable to tax to submt a return
of incone. The Incone-tax Oficer nmay also serve  an

i ndi vidual notice requiring a person whose income in the
opi nion of the Incone-tax Officer is liable to tax to subnit
a return of income. Primarily the return of income would be
made by an association, where the association (has earned
i ncore, and the Incone-tax Officer would al so call upon the
association to submt a return of its income, and /would
ordinarily proceed to assess tax on the return so made. But
for diverse reasons, assessment of the incone of the
associ ati on may not be possible or that such assessnent. may
lead to evasion of tax. It would be open to the Incone-tax
Oficer then to assess the individual nmenbers on the shares
received by them The duty of the Incone-tax Officer is to
adnmi nister the provisions of the Act in the interests of
public revenue, and to prevent evasion or escapenent of tax
legitimately due to the State. Though an executive officer
engaged in the adm nistration of the Act the function of the
Income-tax O ficer is fundanentally quasi-judicial. The
I ncome-tax O ficer’s decision of bringing to tax either the
i ncomre of the association collectively or the shares of the
menbers of the association separately is not final, it is
subject to appeal to the Appellate Assistant Comni ssioner
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and to the Tribunal. In Conm ssioner of Income-tax, U P. v.
Kanpur Coal Syndicate(1l) it was held by this Court that the
Appel late Tribunal has anple power under s. 33(4) to set
asi de an assessnent nade on an associ ation of persons and to
direct the Income-tax Oficer to assess the menber s
individually or to direct anendnent of the assessnent
al ready nmade on the nenbers. Exercise of this power is from
its very nature contenplated to be governed not by
considerations arbitrary but judicial. The nature of the
aut hority exercised by the Income-tax O ficer in a
proceeding to assess to tax income, and his duty to prevent
evasion or escapenment of liability to pay tax legitimtely
due to tile State, constitute, in our judgnent, adequate
enunci ati on of principles and policy for the guidance of the
I ncome-tax O ficer.

(1) [1964] 53 I.T.R 225

73

Counsel~ for the appellants contended that s. 23-A of the
I nconme-tax Act, as it was incorporated by Act 21 of 1930,
| ai d down certain principles for the guidance of the |ncone-
tax Oficer -in exercising his option, but since t he
Legislature by Act 7 of 1939 repealed that provision the
di scretion vested in the Incometax Officer to select either
the income of the association or the individual nmenbers is
unfettered. To appreciate the argunent it is necessary to
set out in sone detail the |egislative history. Under the
Indian Income-tax Act, 1922, as originally enacted, an
associ ati on of persons or individual s was not \an entity the
i ncome whereof was charged to tax. By 11. of 1924
"associ ation of individual s" was added in s. 3 and an entity
of which the income is charged to tax under the - I'ncone-tax
Act, but the Act as it stood anmended contained no statutory
saf eguard against double taxation of incone earned by an
associ ation of individuals. S. 14(1) of the Act (as it then
stood which aimed at avoi di ng doubl e taxation of the sane
income was applicable to the income of a H ndu undivided
famly, to the incone of a conpany distributed as dividends
to share-holders, and to the income of a firm profits
wher eof were assessed in its hands.  The Legi sl ature anended
s. 14 of the Act by Act 22 of 1930 and renedied the defect
by nodifying cl. (c) of sub-s. (2) of s. 14 of the Act and
provided that "any sum which he (the assessee) received as
his share of +the profits or gains of an association of
i ndi viduals, other than a Hi ndu undivided fanily, conpany or
firm where such profits or gains have been assessed to

i ncome-tax", shall not be subject to tax. The Legislature
al so enacted Act 21 of 1930 which made several nodifications
in the Incone-tax Act. It provided for registration of

firns and added s. 23A which provided:

"(1) Where the Income-tax Oficer is satisfied
t hat any firm or other associ ation of
i ndividuals carrying on any business, | other
than a Hi ndu undivided famly or a conpany, is
under the control of one nenber thereof, —and
that such firmor association has been forned
or is being used for the purpose of evading or
reducing the liability to tax of any nenber
thereof, he may, with the previous approval of
the Assistant Conmi ssioner pass an order that
the sum payable as incone-tax by the firm or
association shall not be deternined, and
thereupon the share of each nenber in the
profits and gains of the firmor association
shall be included in his total incone for the
pur pose of his assessnent thereon."
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A simlar provision with regard to conpanies was also
i ncorporated in sub-s. (2) of s. 23A. Broadly speaking, by
the anended provision discretion was given to the Incone-tax
Oficer to treat as separate entities for the purpose of
taxation the individuals formed any association carrying on
busi ness, of which only one

74

nmenber was conpetent to bind the association by his acts,
and to give to the Income-tax Oficer discretion to treat
the nenbers of a conpany as separate entities in certain
condi tions-. But s. 23A (1) as enacted by Act 21 of 1930
applied only to first and association of individuals if the
managenent was in the hands of one person: it did not in
terns apply to cases where the nanagenent was in the hands
of nore persons than one, even if it was formed for the
purpose of evading or reducing the liability to tax of any

menber thereof. By Act 7 of 1939 the expression "asso-
ciation of persons" was substituted for "association of
i ndividual's"-,” s. 23A(1) was deleted; and sub-s. (5) was

added to s. 23.- Sub-section (5) of s. 23 prescribed the
mechani sm- _for— bringing to tax the incone of a firm
regi stered or unregistered. If the firmwas registered, the
share of each partner was to be separately taken into
account together with hi's other income and brought to tax.
If it was an unregistered firm the income of the firm
itself was brought to tax, unless the  Incone-tax O ficer
wits of the opinion that the correct anmount of the tax
i ncluding super-tax, if any, payable by the partners under
the procedure applicable to aregistered firm would be
greater than the aggregate anount payable by the firm and
the partners if the firmis assessed as an -unregistered
firm In respect of unregistered firns a practical  schene
which ainmed at preventing evasion of tax  was devised by
enactment of s. 23(5)(b).

After the repeal of s. 23A (1) as introduced by Act 21 of
1930 no simlar provision conferring discretion upon the
Income-tax Oficer simlar to (the discretion which is
prescribed by the terns of s. 23(5)(b) in respect of the
i ncome of the unregistered firms was expressly enacted. But
it cannot be inferred that it was intended to nake the
di scretion of the Incone-tax Officer qua the assessnent to
tax the income of an association of persons in the hands of
i ndi vidual nenbers collectively, arbitrary or unfettered
By the repeal of s. 23A(1) the essential nature of the power
of an Incone-tax Oficer was not altered. ~He renmmined as
before wunder a duty to administer the Act, for the benefit
of public revenue, but his powers were to. be  exercised
judicially and so as to avoid double taxation of the  same
i ncone.

This resune of the |egislative provisions discloses that the
rel evant provisions were made with it view to ensure agai nst
evasion of tax, while ensuring that the sane incone | shal
not be charged nore than once.

The policy and the purpose of the Act may be gathered from
other operative provisions applicable to anal ogous or
conparable situations": Jyoti Pershad's case(l) at p. 139:
and there can

(1) [1962] 2 S.C R 125.
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be no doubt that an unregistered firmand an association of
persons are closely analogous. |If the incone is earned by
an association of persons, nornmally a return would be nmade
or asked for wunder s. 22 fromthe association, and the
income of the association would be brought to tax. [If, it
appears to the Income-tax Oficer that by taxing the
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associ ation of persons evasion of tax or escapenent of tax
liability may result, he is given a discretion to tax the
i ndi vi dual nenbers: but the discretion is to be exercised
judicially and not arbitrarily, and its exercise is capable
of rectification by superior authorities exercising judicia

functi ons.

It cannot therefore be said that there is, by investing
aut hority in the Income-tax Oficer to sel ect t he
associ ati on of persons or individual nmenbers thereof for the
purpose of assessing to tax the income of the association

deni al of equality before the | aw between persons simlarly
situate within the neaning of Art. 14 of the Constitution so
as to render s. 3 insofar as it confers power upon the
Income-tax Officer to select either the association of
persons or the nmenbers thereof for assessment to tax in
respect of the inconme of the association void. Appeals Nos.
1103- 1107 of 1966 nust therefore fail

In the group of appeals which arise out of the order passed
by the High Court in exercise of its advisory jurisdiction
under the “Income-tax Act, counsel for the assessee urged
that there was no association in fact; that Chettiappa being
at all material times a nminor there could in law be no
associ ati on of which the income could be brought to tax, and
that in any event there was no evidence to prove that any
one on behal f of Chettiappa had assented to the fornation of
t he associ ati on.

The expression "person" is defined in's.”2(9) of the Indian
I ncome-tax Act, 1922 as including "a H ndu undivided famly

and a local authority". The definition is .inclusive and
resort may appropriately be had to the General C auses Act
to ascertain the neaning of the expression "person™. d ause

(42) of s. 3 of the General C auses Act defines a  "person"
as inclusive of any conpany, association or body of
i ndi vi dual s whet her incorporated or not, and that inclusive
definition in the General O auses Act would al so apply under
the Income-tax Act. A firmis therefore a "Person” wthin
the neaning of the Income-tax Act, and a firm and an
i ndi vidual or group of individuals may forman association
of persons within the neaning of s. 3 of the Indian Income-
tax Act.

There is nothing, in the Act which indicates that a mnor
cannot beconme a menber of an association of persons for the

purposes of the Act. In Conm ssioner of Incone-Tax, Bonbay

V. Laxm das and Anr.(1) it was held that the fact that one
of the

(1) [1937] I.T.R 584.

76

i ndividuals was a mnor did not affect the existence of the
association, if in point of fact, the assessees had
associ at ed t oget her for the purpose of gain. In
Conmi ssi oner of Income-tax, Bonmbay North, Kut ch and
Saurashtra v.Indira Bal krishna(1l) it was held "that the word
"associate" means........... to join in compn purpose, or
to join in an action’. Therefore, and association  of

persons nmust be one in which two or nore persons join in_ a
conmon purpose or conmon action, and as the words occur in a
section which inposes a tax on incone, the association nust
be one the object of which is to produce inconme, profits or
gains."

In the case before us, there is abundant material, to prove
that Meyyappa (1), his minor son Chettiappa and MS. MM
firmforned an association in the years 1952-53 to 1956-57.
To review the.relevant facts: the "MM |poh properties"”
which were allotted to Meyyappa (1) at the partition in 1940
becane on the birth of Chettiappa, Properties of a
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coparcenary, and it is comon ground that Chetti appa
acquired a share in the inconme which Meyyappa (1) received
fromthe MS MM firm the "MM |poh properties" were, used
in a trading venture and were managed by the MS MM firm
the selling agency was common between M S MM firm and
"MM Ipoh": the stocks and expenditure of the MM |Ipoh
firm were not ;separately determ ned and conmon books of
account were nmi ntained for the managenent of the MM |poh
properties and the MS. MM firmdealings.
Al agamal - mot her of Chetti appa-had executed the deed of
partition dated April 13, 1950 as the guar di an of
Chet ti appa. By the deed she acknow edged having received
the share of Chettiappa in the property. The Tribunal found
that the managenent was entrusted to the MSSMM firm on
behal f of "M M 1poh", and that in entrusting the managenent
Al aganmal nust have gi ven-her consent. In paragraph Il of
the statement of the case, the Tribunal observed:
"The integrity and nanagement of the estates
have continued undisturbed right throughout
the period, only the holding thereof by
various nmenbers having changed from tinme to
time. The volition necessary is only all too
apparent the entrustnent of the managenent to
MS. MM firmfor ,a proper managenent inplies
a prior agreenment to which the guardian of the
m nor nust have given her consent too,"
These observations relate to the entire period of six vyears
1951-52 to 1956-57.. In the view of the H gh Court division
of the status of joint Hndu famly on April 13, 1950
bet ween Meyyappa (1) and. Chettiappa was brought about not
as a result of any nmutual agreenent between the coparceners,
but by Meyyappa (1 in exercise of his power to do so under
the Hindu law, and "solely fromthe feature that the share
of mnor son Chhettiappa was not separated by nmetes and
bounds, a concl usion coul d
(1) [1960] 39 I.T.R 546.
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not be "reached that Meyyappa (1) and Chettiappa conti nued
as nmenbers of an association of persons. The minor had no
volition of his own to express, and the fact that ~at the
partition the minor was represented for purposes of form and
nothing nore by his father, cannot be taken to nean that the
not her as his guardi an exercised any volition on behalf of

the minor." In the view of the High Court "to form an
associ ati on of persons no agreenment enforceable at |aw was
necessary": but that "is not the sane thin- as to say that
an agreement--express or inplied-may be inferred where none
can possibly exist. The High Court rejected the

contention raised on behalf of the Revenue that the father
nust have acted as the guardian of the minor in formng the
association in 1951-52. The Hi gh Court however held that in
the year 1952-53 and subsequent years an association of
persons was forned and Meyyappa (1) joined that association
on behalf of hinmself and Chettiappa. Counsel for ~the
assessee contends that once the High Court reached the
conclusion that in the year 1951-52 there was no associ ation
of persons, the conclusion that an association of persons
exi sted in the subsequent years could not be reached in
the absence of positive evidence to show that after the
close of the year 1951-52 an association of persons was
actual ly forned.

We are not called upon in these appeals to consider whether
the | earned Judges of the Hi gh Court were right in the view
which they have taken insofar as it relates to the
assessment year 1951-52. W are only called upon to
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consi der whether the conclusion of the Tribunal that in fact
an association of persons existed in the year 1952-53 Ind
subsequent years was based on any evidence. In our judgnent
the facts proved clearly showthat there was such an
association in the years 1952-53 and the subsequent years.
Pursuant to the three partitions no division by metes and
bounds of the shares of the owners was nade, only the shares
in the income of the owner were entered in the books of
account. There was comon managenent of the properties, and
there was even a conmon. selling agency. Al aganmal had acted
as a guardian of Chettiappa in the deed of partition. The
Tribunal inferred that Al agammal nust have assented to the
formati on of the association on behalf of Chettiappa and in
the wvarious transactions relating to the entrustnent of
managemnent . It is true that this finding related to the
year 1951-52 as well, and the H gh Court has disagreed wth
that finding insofar as it related to the year 1951-52. But
on that account-the finding of the Tribunal in respect of
the subsequent years cannot be discarded. The Association
whi ch has earned incone in the years 1952-53 and thereafter
is an association different fromthe association in 1951-52.
In 1951 Chokal i ngam had demanded a share in the "properties
of MM |poh and he was given a half share. The shares of
Meyyappa (1) and Chettiappa in the properties were
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reduced, and thereafter ownership in the "properties of MM
| poh" and its activities vested in an-association forned by
Meyyappa (1), the MS MM firmand Chettiappa. It is
common ground that "M M |poh" was a trading venture and its
management was entrusted inthe relevant years to the
MS MM firm

The doctrine of res judicata does not apply so as to nake a
decision on a question of fact or lawin a proceeding for
assessment in one year binding - in _another year. The
assessnment and the facts found are conclusive only 'in the
year of assessment: the findings on-questions of fact may be
good and cogent evidence in subsequent years, when the sane
gquestion falls to be determ ned in another year, ~“but they
are not binding and conclusive. The finding recorded by the
H gh Court that in the year 1951-52 there was no association
of persons constituted by Meyyappa (1) and Chettiappa for
earning income fromMM Ipoh properties will not in-the
present case have any effect on the finding of the Tribuna
that in year 1952-53 and the subsequent years such an
association existed. It must again be renmenbered that the
association of persons which traded in 1952-53 and the
subsequent years was an association different from the
association in 1951-52. After the reduction in the shares
of Meyyappa (1) and Chettiappa in the "M M |poh properties”
a fresh arrangenent for entrustnent of the managenent of the
properties to the MS. MM firmwas necessary and “according
to the findings of the Tribunal, Al agammal assented on
behal f of Chettiappa to that arrangenent.

Counsel for assessee contended that for the finding that
Al agammal assented on behalf of Chettiappa to form an
associ ati on was not supported by any evidence on the record.
But from readjustment of the shares in the "MM |1poh
properties”, admission of Chettiappa to the benefits of
MS. MM firmand the nanagement of "M M |poh properties”
to continuing F to reminwith the MS MM firm wth a
common selling agency, and the execution of the deed of
partition by Al agammal, an inference could reasonably be
nmade that a person purporting to act as guardian of
Chettiappa concurred in formng the association and that the
person so concurring was Al agammal . The finding recorded by
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the Tribunal is one of fact, and was not liable a to be
guesti oned before the High Court. It is also pertinent to
note that the finding that Al aganmal acted on behalf of
Chettiappa in form ng the association for the years 1952-53
was never challenged and was not sought to be made the
subject of a question in an application to the Tribuna
under s. 66(1) and no question in that behalf was referred
to the Hgh Court. It is true that the H gh Court was of
the viewthat in the years 1952-53 to 1956-57 Meyyappa (1)
acted on behalf of Chettiappa in formng the association
But the High Court in a reference under s. 66 of the |Incone-
tax Act was inconpetent to disturb what was
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essentially a finding of fact recorded by the Tribunal and
arrive at another finding.

On the other question which has been answered by the High
Court the Tribunal declined to subnit a statement of the
case, /because in their viewit did not arise out of their
order. They poi nted out that a ground in support thereof
was taken in the nenorandum of appeal, but as it was not
pressed before the Appellate Assistant Comm ssioner. they
did not deal with it. ~The H gh Court observed that the
Tri bunal was bound to deal with the question irrespective of
whether it was agitated before the Appellate Assistant
Conmi ssi oner. Even assuming that the second question was
properly raised in the formand in the manner in which it
was raised by the High Court, the answer to the question
nmust, on the facts found, be agai nst the assessee. Counse
for the assessee contended that there were no materials on
which the Tribunal could hold that Meyyappa (1) was the
principal officer of "M M Ipoh", and since the Incone-tax
Oficer had made no enquiry before “issuing the notice
treating Meyyappa (1) was the principal officer of "MM
| poh", Meyyappa (1) could not be so treated for the | purpose
of the proceedings for assessnent. Under s. 22(2), the
Income-tax O ficer may, if in his opinion the income of a
person is liable to incone-tax, (serve a notice upon him
requiring himto furnish a return.in the prescribed form
The notice under s. 34 for re-assessnent nust al'so contain
all or any of the requirements which nay be included in a
notice wunder sub-S. (2) of S. 22. Such a notice may be
served wunder s. 63(2) of the Incone-tax Act wupon - the
principal officer of an association of persons. Under the
definition ins. 2(12) a "Principal officer"omtting parts
not material-"used with reference to..... any association
neans-(a) . . . . (b) any person connected with the
aut hority, conmpany, body, or association upon  whom the
Incometax O ficer has served a notice of his ‘intention of
treating him as the principal officer thereof;". The
I ncome-tax O ficer Karaikudi assessed the income of "the
association MM Ipoh by its principal officerc- MS MM
Meyyappa Chettiyar”. No objection was ever raised before
t he Income-tax O ficer about the regularity of t he
proceedi ngs and the Income-tax Oficer found that Meyyappa
(1) was the principal officer of the association. Even
before the Appellate Assistant Conm ssioner it was not
argued that Meyyappa (1) was not the principal officer. For
the first tine that ground was taken before the Tribunal
The notices served on Meyyappa (1) are not printed in the
record prepared for use in this Court. 1In the orders of
assessment for the year 1952-53 and the subsequent years it
is recorded that action was taken to bring to tax the incone
of "M M |poh", and in response to the notices the principa
officer Myyappa (1) had filed returns. The assessee
submitted an application under s. 66(2) during the course of
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the hearing before the H gh Court of the question referred

by the
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Tri bunal . The Hi gh Court granted that application and
without calling for a formal statement of the case on the
"question sought to be raised, heard the parties. It may be

reasonably assumed that the assessee was prepared to argue
the case on the footing that the statenents in the orders of
the Incone-tax Officer were correct. |In the circunstances
it nust be held that the Income-tax O ficer did, serve a
notice of his intention to treat a person connected with the
association as the principal officer thereof. The Income-
tax O ficer assessed the incone of the association as repre-
ented by Meyyappa (1) its principal officer. Thereis, in
our judgnent, nothing in ‘the Act which supports t he
contention of counsel for . the assessee that bef ore
pr oceedi ngs in assessnment .can conmence agai nst an
associ ation of persons a notice nmust in the first instance
be issued and an order passed after giving opportunity to
the person proposed to be treated as the principal officer
opportunity to show cause why he should not be so treated.
It is open to the Income-tax Oficer to serve a notice on a
person who it is intended to be treated as the principa

officer. The person so served may object that he is not the
principal officer /or that the association.is not properly
f or med. The I ncome-tax OFficer will then consider whether
the person served is the principal officer and whether he
has some connection or concern with the incone sought to be
assessed. There is  in the Incone-tax Act =~ an anal ogous
provision in s. 43 of the Act which authorises the |ncome-
tax Oficer to treat a person as a statutory agent. of the
non-resident for the purpose of assessing himto tax, the
income received by the non-resident. It was held by the
Judicial Committee in Comm ssioner of Incone-tax, Punjab &
NWF.P. v. Nawal Kishore Kharaiti Lai(1l) that it 'is not
necessary for the validity of a notice calling for a return
of the income under S. 23(2) served on a person as agent of
a non-resident wunder S. 43, that it should have been
preceded not only by the notice of .intination prescribed by
s. 43, but also by an order declaring the person to be agent
of the non-resident or treating himas such. The lncone-tax
O ficer may postpone any final determ nation of the dispute
until the time conmes to make an assessnent under S. 23 of
the Act. |In our judgnent, the sane principle applies to a
case in which in the assessnent of the incone of an
association of persons or person is to be treated as a
principal officer of that association. If the person
described as a principal officer of an association is duly
served with a notice under S. 23(2) in the nmanner. prescribed
by s. 63(2), an adjudication of his status as the principa

of ficer before assessnment proceedi ngs nay take place is not
obligatory. The order assessing the association containing
a finding that the person served is the principal officer is
sufficient conpliance with the requirenents of the statute.

It is open to the association to challenge the finding  of
the Incone-tax O ficer
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i n appeal before the Appellate Assistant Comm ssioner and in
further appeal to the Appellate Tribunal. But the order
declaring himas the principal officer of an association of
persons wll not be deened to be void nerely because the
proceedi ng for assessnent was not preceded by a declaration
of the status of the person treated as the principa

of ficer.

The appeals Nos. 1060-1964 of 1965 must also fail and are
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dismssed with costs. There will be one hearing fee in
appeals Nos. 1103-1107 of 1966 and one hearing fee in
appeal s Nos. 1060- 1064 of 1965.

R K. P.S.

Appeal s di sni ssed.

82




