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ACT:

Constitution of India: Articles 301 and 304---Freedom of
trade, commerce and intercourse--Not absolute--Is subject to
reasonabl e, regulatory and conpensatory neasures in public
i nterest.

Reasonabl e restrictions--Wether can be  inposed by
executive action--Reasonability of restrictions--How deter-
m ned.

Legi sl ature--Power of--To nake | aws--Al'so has ancillary
and incidental power to make that |aw effective.

Bi har Finance Act, 1981: Section 31(2-a) (As substituted
by Bihar Finance Act, 1984)--Notification No. S O 1432
dated 28.12.85-Adopting pernmitsin FormXXVIII A or XXVII
B--Validity of-Wether violative of ‘Articles 301 and 304.

Words and Phrases: 'Free Trade' --' Trade and Business
Throughout the Territory of India"--"De Mnims Non / Curat
Lex’ - Meani ng of.

HEADNOTE:

In exercise of the powers conferred by sub-section (2-a)
of section 31 of the Bihar Finance Act, 1981 the Conmi ssion-
er of Commercial Taxes, Bihar issued a Notification dated
28t h Decenber, 1985 adopting Forms XXVIII A and XXVIII B as
the declaration for the purposes of verification and assess-
nment of the sal es-tax payable. Clause 1 of the Notification
provided that a person transporting goods, exceeding the
gquantity notified under section 35, on a goods carrier or a
vessel shall carry Form XXVIII A or XXVIII B duly filled up
in respect of goods being brought into the State or  being
sent out of the State. Clause 2 of the Notification provided
that in case a formis found blank or not containing all the
particulars, it shall be deermed to be a violation of the
provi sions of sub-section (2-a) of section 31 of the Act.

The respondent, a registered dealer wunder the Bihar
Sales Tax Act and the Central Sales Tax Act purchased 165
bags of nustard in the State of Rajasthan and was transport-
ing the sane therefromto

797
Janmshedpur in the State of Bihar. The officers of the Inves-
tigation Bureau Jamshedpur Division seized the vehicle al ong
with the goods on the ground that in the road permt the
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bill nunber had not been nentioned in colum No. 9 in Form
XXVI1l B. On a representation by the Singhbhum Chanber of

Conmerce and Industry the truck along with the goods was
rel eased. The Inspecting Oficer issued a demand notice to
the respondent inmposing a penalty of Rs.8,330 and rejected
the contention of the respondent that no pernmit was neces-
sary because it was violative of the respondent’s Constitu-
tional right of freedomof inter-State trade and comerce.

The appellant filed a wit petition in the Patna High
Court challenging the validity of the Notification on the
ground of its being violative of Articles 301 and 304 and
al so the demand notice inposing penalty.

The High Court held that the Notification i nposed unwar -
ranted restrictions on the inter-State trade and comerce
and accordingly quashed the Notification as violative of
Articles 301 and 304 and set aside the penalty order with
demand noti ce.

In this appeal by special |eave on the question whether
the i npugned Notification and the adoption of Forms XXVIII A
and XXVI'll-~ B, for the purposes of = preventing evasion of
sales-tax, was violative of Articles 301 and 304 of the
Constitution.

Al'l owi ng the appeal s and setting aside the judgnment of
the Hi gh Court,

HELD: 1. Article 301 mandates free trade, comerce and
i ntercourse-throughout the territory of India. The words
“throughout the territory of India" extends the freedom not
only to inter-State but also to inter-State transacti ons and
noverents. The nobility of goods throughout the territory of
India has to be free. Free trade throughout the territory of
India would be one with no tariffs and no restrictions or
di sadvant ages of any kind of inporting or exporting fromthe
different States. Free trade nmeans  conplete freedom of
inter-State trade without any restrictions on the novenent
of goods between the States. Anyone aggrieved by infringe-
ment of the provisions of Article 301 can seek his renmedy
from the Court against the offending | egislative or execu-
tive action. [808C E]
2. The word 'trade’ has been used synonynmously with the word
798
"busi ness’. Trade or business would nean some real substan-
tial and systematic or organi sed course —of activity or
conduct with a set purpose. [808E]

State of Bonbay v. R M D. Chanmarbaug-wal a, [1957] S.C. R
874, applied.

3. Freedom under Article 301 does not. nean -absolute
freedom but freedom fromall restrictions. and barriers
except those which are provided in other Articles of _ Part
X1l as well as regulatory and conmpensatory neasures.’ The
object of Part XIlIl is not to make inter-State trade, com
nmerce or intercourse absolutely free. Reasonable  restric-
tions in public interest are permissible. The reasonable

restrictions contenplated in Part Xl Il have to be backed by
| aw and not by executive action provided the sane are within
the limtations prescribed under the schene of Part XII

The power of the Union or the State to exercise legitinate
regulatory control is independent of the restrictions im
posed by Articles 302-305. [808F;, 81 I G 812B]

State of Madras v. Nataraja, [1968] 3 S.C.R 829, applied.

4. \Wile exam ning whether there is a violation of the
freedom guaranteed by Article 301, one has to scrutinise
whet her the inpugned | egislative or executive act operates
to restrict or barricade trade, conmerce or intercourse
directly and imediately, as distinct from creating some
i ndirect or inconsequential inpedi nent which may be regarded
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as renote. In other words, regulatory or conpensory mneasures
cannot be regarded as violative of the freedom Such neas-
ures cannot be challenged as interfering with the freedom
guaranteed by Article 301 unless they are shown to be co-
| ourabl e neasures to restrict the free flow of trade, com
merce and intercourse. [808H, 809A-B]

5. Measures inpeding the freedom of trade, commerce and
intercourse nmay be legislative or executive and nmay be
fiscal or non-fiscal. Taxing | aws could be restrictions on
trade, conmerce and intercourse, if they hanmper the flow of
trade and if they were not what could be terned to be com
pensatory taxes or regul atory nmeasures. He who assails such
a neasure has to showthat it is not regulatory but it
directly and inmediately interferes with the free flow of
inter-State trade or business. Freedom may be inpeded by
i mpedi ments on the individuals carrying on trade or busi-
ness, on the business itself or on the vehicles, carriers,
instruments and  |abour wused in the trade or business.
[ 809B- C]

799

Atiabari ~Tea Co. Ltd: v. State of Assam and others,
[1961] 1 S.C.R 809; Autonpbile Transport (Rajasthan) Ltd.
v. State of Rajasthan and others, [1963] 1 S.C R 491
Western Electronics v. State of Gujarat; A l.R 1983 S.C
2038 and Indian Cenent v. State of Andhra  Pradesh, A l.R
1988 S.C. 567 appli ed.

6. Wien the |egislature had the power to nake a law with
respect to any subject it had all the ancillary and inciden-
tal power to make that |aw effective. In the instant case
the notification ex facie shows the purpose, nanely, to
prevent evasion and facilitate assessnment of sales tax. The
permts wll indirectly help assessnment by ascertaining
whet her tax woul d be payable or not. The permit would enable
the carrier to cross the State territory by producing it if
and when needed and thus would pronmote rather than inpede
inter-State trade. A declaration may al so serve the public
purpose by finding out unauthorised trade or business to
whi ch freedom of trade, comerce and intercourse would not
apply. Thus, the inpugned notificationis a -nmeasure in
exerci se of a power incidental to the levy of sales tax and
it could not be said to have been a col ourabl e exerci se of
power to inpede, restrict or barricade inter-State trade in
respect of which Bihar State Legislature has no power to
| egi sl ate. [813B-E]

6.1 Article 304(b) clearly permts the State Legislature
to inpose such a reasonable restriction on the freedom of
trade, comrerce and intercourse with or within that State as
may be required in the public interest. The word 'wth
i nvol ves an element having its situs in another = State. It
cannot be, therefore, said 'that the insistence on the
di sclosure in respect of goods entering Bi har from. another
State if otherwise legitimte would not be protected by
Article 304(b). [815(C

6.2 To decide whether the notification inpeded inter-
State trade, the concept of inter-State trade and its conti -
nuity has also to be taken into consideration. In the in-
stant case the notification clearly states that the declara-
tion in the permt is indeed for the purpose of verification
and assessnent of tax payable and there is no inmposition of
any tax. The notification only prescribed the declaration
forns to be carried on a goods carrier or vessel for trans-
porting goods through the State of Bihar. It does not pro-
hibit transportation of the goods. Therefore, there is no
direct and immediate restriction of inter-State trade,
conmerce or intercourse as a result of the requirenent to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 16

fill up and carry the forns. In other words, the continuity
of the transport will not be obstructed or interrupted.
Therefore, the notification and the adoption of the forns
are reasonable and in public interest and not wultra vires
the Articles 301 and 304 of the Constitution of India.
[ 815F, 816F]
800

Hans Raj Bagrecha v. State of Bihar and others, [1971] 2
SCR 412; 1971 1 SCC 59, distingui shed.

Sodhi Transport Co. v. State of U P., [1986] 1 SCR939,
hel d applicabl e.

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 346347
of 1988.

From the Judgnent and Order dated 18.11.1986 of the
Patna Hi gh Court in"C WJ.C Nos. 990 and 991 of 1986 (R

G Ramaswany, Additional Solicitor General and Ranjit
Kumar for-the Appellants.

Neno for the Respondents.
The Judgnent of the Court was delivered by

K.N. SAIKIA, J. These appeals by special |eave are from
a full bench judgnment of the Patna High Court in two wit
petitions under Articles 226 and 227 of the Constitution of
India allowing the petitions and quashi ng the Bi har Govern-
ment’s Notification No. S O 1432 dated 28th Decenber 1985
as violative of Articles 301 and 304 of the Constitution of
I ndi a.

Sub-section (2-a) of section 31 of the Bihar Finance
Act, 1981 was substituted by Bi har Finance ~Act, 1984 as
fol |l ows:

"(2-a) A person transporting goods shall carry
a declaration in'such formas nmay be pre-
scribed by the conm ssioner supported by

either a cash menpb, ‘bill or a challan, in case
the novenent is otherwise than as a result of
sale, in respect of goods which is ' being

transported on a goods carrier, or a vesse
and shall produce such challan, cash neno _or

bill along with the aforesaid form of declara-
tion on demand before the prescribed authori-
ty

Provided that the Comm ssioner, by notifica-
tion in this respect, may prescribe a form of
decl aration or adopt a form of declaration or
permt prescribed for the purpose of Sections
34 & 35 of this part, and, he may  also / pre-
scribe in the said notification, the manner in
whi ch such decl aration

801

or pernmt shall be utilised for verification
and assessnent of tax payable under this part.
Provided further that the Conm ssioner may
exenpt any person or deal er or class of regis-
tered dealers fromthe requirenent of this
sub-section."

Under the aforesaid anended provision the follow ng

Notification was issued:

The 28t h Decenber, 1985.

S.0O 1432.--1n exercise of the powers con-
ferred by subsection (2-a) of section 31 of
the Bihar Finance Act, 1981 (Bihar Act 5 of
1981) Part |, the Conmi ssioner adopts Forns
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XXVITT A and XXVII1l B as the declaration for
the purpose of the aforesaid sub-section which
a person shall carry in respect of goods being
transported for the purposes of verification
and assessnment of tax payable and prescribes
the following nmanners in which such permt
shall be utilised for verification and assess-
nent of tax payable under Part | of the said
Act :

(i) A person transporting goods, exceeding the
quantity notified under section 35, on a goods
carrier or a vessel shall carry Form XXvill A
or XXVIHB duly filled up in respect of goods
bei ng brought into the State or being sent out
of the State

(ii) In casea formis found blank, or not
containing all the particulars, it shall be
deened to be a violation of the provisions of
sub-section (2-a) of section 31 of the said
Act.

(iii) The prescribed authority, after verifi-
cation of the consignment, shall make appro-
priate endorsenent in respect of the result of
verification on both the " copies/counterfoils
of Form XXVIII A or XXVIIl B, as the case nmay
be, and retain one copy of original counter-

foil and return the other copy or duplicate
counterfoil to the person transporting the
goods;

(iv) The copy of ~the original counterfoi
retai ned by

802
the inspecting authority shall be forwarded

for verification and for assessment of tax to
the circle inwhich the dealer is registered
or has his place of business.
(v) ,The concerned deal er shall preserve the
ot her copy or duplicate counterfoil = of  Form
XXVITT A or XXVIII B, as the case may be, for
producti on before the assessing "authority or
for inspection at any tine before or after the
assessnent.
This notification shall cone into force with effect from
the 1st January, 1986.
/ Bi kri kar/vividh/12 1-308/85
By order of the Governor of Bihar
MUKUND PRASAD
Conmi ssi oner of Commercial Taxes
and Special Secretary to Governnent."
The respondent as proprietor of Ms Jai Durga Industries
of Jamshedpur town, which was regi stered under the @ Bihar
Sal es Tax Act and the Central Sales Tax Act, purchased 165
bags of nustard (sarso) from Ms Kanpur Chand Grish Chand
Jain at Dhaul pur, in the State of Rajasthan, and was trans-
porting the same therefromto Janshedpur in the State  of
Bihar in Truck No. RSG 533. On the 13th of February, 1986,
the officers of the Investigation Bureau Janshedpur Divi-
sion, inspected the said truck and all necessary papers
including a road permt in Form XXVIIl B for the 165 bags of
nmustard (sarso) were produced at the tine of inspection. 1In
the road permt the bill nunmber had not been nentioned in
Colum No. 9 in FormNo. XXVIIl B. On that ground the In-
specting O ficers seized the goods | oaded in the aforesaid
truck and detained it at Mango Mufassil Police Station at
Jamshedpur. A notice was issued to the petitioner to show
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cause as to why penalty should not be inposed under section
31(3) of the Act. He was directed to appear before the
I nspecting O ficer on the 14th February, 1986. The Petiti on-
er being a nenber of the Singhbhum Chanmber of Commrerce and
I ndustry, nmoved the said organisation to agitate the matter
before the authority and on a representation by the said
Chanber the truck with the goods therein were released on
the 15th February 1986. In reply to the show cause notice
the appel l ant took the stand that no permit in the required
Form was necessary and in any case it was violative of the
petitioner’s Constitutional right of freedomof inter-State
trade and commerce. The contention was re-
803

jected and a penalty of Rs.8,330 was inposed by Order dated
29th May 1986; and thereafter the consequential demand
notice No. 986 dated 2nd June 1986 was issued. Aggrieved,
the appellant filed a wit petition in the Patna H gh Court
under Articles 226 and 227 of the Constitution of India
challenging, inter alia, the Notification No. S. O 1432
dated 28th December 1985 as ultra vires the Articles 30 1
and 304 of the Constitution of Indira, and also the order
i mposi ng penalty and the consequential demand noti ce.

The Hi gh Court ~held, inter alia, that the imnmpugned
Notification inmposed unwarranted restrictions on inter-State
trade and commrerce the freedom whereof stood guaranteed;
that the decision of this Court in Hans Raj Bagrecha V.
State of Bihar & Os., reported in [1971] 2 S.C R 412:1971
1 S.CR 59 squarely covered this case; that the inmpugned
Notification was not of regul atory character; and that the
decision in Sodhi Transport Co. v. State of ‘U P., reported
in [1986] 1 S.C.R 939 did not apply as that case dealt with
the question of transit pass only. The Notification was
accordi ngly quashed and the penalty order with denmand notice
set aside.

M. Ranjit Kumar the |earned counsel for the appellant
State submits that the amendnent of sub-section (2-a) of
section 31, the inpugned Notification No. S.O 1432, herein-
after referred to as "the Notification, and the adoption of
Forme XXVII1 A and XXVII1 B thereby were nade with a viewto
preventing evasi on of Sales Tax and in pith and substance it
is a regulatory measure which in no way affected freedom of
inter-State trade; and that the H gh Court erroneously -held
the Notification to be violative of Articles 301 and 304 of
the Constitution of India. Counsel further submits that the
particulars to be disclosed in the prescribed Forns XXVIII A
and XXVIII B and the carrying of the Forns by the carriers
would promote rather than hinder freedom of .inter-State
trade.

It may be noted that the vires of sub-section (2-a) of
Section 31 of the Bihar Finance Act, hereinafter referred to
as 'the Act’, whereunder the Notification was issued and the
Forms were adopted by the Conmm ssioner and of the relevant
Rules referred to in the Fornms, nanely, Rule 41 and 42(2)
were not challenged before the Hi gh Court or before this
Court.

To decide the question whether the Notification and
adoption of the two aforesaid Fornms would be wultra vires
Articles 301 and 304 of the Constitution of India, it would
be relevant to refer to the Forns

804
and the Articles. The follow ng are the Forms:
FORM XXVI11 A
Permit
(See Rule 41)
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|  hereby permt the transport of the consignnent detailed

overleaf. This permt will be valid for one nonth from the
date of issue.
Place ................. Si gnature
Date .................. Desi gnati on
Details OF Consignnent Permitted to be Transported
Descri ption Dat ed signature of the
of goods quantity i ssuing the permit
1

Result of Checking on the Route
Desi ghati on and Description Quantity of Dated signature

head quarters of of goods the goods of the authority
the authority by actual ly mentioned in
by whom transport transported colum-1.

of consi gnnent
was checked.
1 2 3 4
FORM XXVIII B
Form  of  Permit
(See Rul e 42(2) of the Bihar Sales Tax Rul es 1983)
(Original--Not transferable)
Serial No.

(To be filled in by the pernit-holder before transport of
goods) .

1. Nane of dealer to whomthe permt is granted wth
registration certificate nunbers.
805
2. Nanme and address of the consignor
3. Name and address of the consignee.
4. Place of despatch.
5. Destination.
6. Name of notified railway station/other places from where
delivery is to be taken
7. Nunber and date of:
(i) Railway receipt
(ii) O her docunent.
8. Description of consignnent:
Nane of goods Val ue Quantity.
9. Seller’s invoice, forwarding note, nunber and date.
10. Mode of transport (vehicle No.)

I/We hereby declare that the above statenents are cor-
rect and conplete in the best of ny/our knowliedge and  be-
lief.

Si gnature of deal er/decl ared Manager
Date .....< ...
Result of Checking on the Route
Desi ghati on and Descri ption Quantity Dated signature

headquarters of of goods. of the of the authority
the authority by goods mentioned in
whom t he trans- actually colum-1 and
port of the transported place of check-
i ng.
806

Note: (1) Separate form should be wused
for each consi gnnent.
(2) (a) In case of transport across
or beyond checkpost, a copy of the form shoul d
acconpany the consi gnment.
(b) In case of delivery of consignment from
any notified railway station/other such place
the original copy of the formshall acconpany
the consignnment in transit and thereafter
shal |l be sent to the appropriate authority of
the Commercial Taxes.
Article 301 which deals with freedom of trade, conmmerce
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and intercourse provides:
"Subject to the other provisions of this Part,
trade, commerce and intercourse throughout the
territory of India shall be free."
Article 304 which deals with restrictions on trade,
commer ce and i ntercourse anong States provides:
"Notwi thstanding anything in Article 301 or
Article 303, the Legislature of a State nmay by
| aw,
(a) inmpose on goods inported from other
States or the Union Territories any tax to
whi ch simlar goods manufactured or produced
in that State are subject, so, however, as not
to discrimnate between goods so inported and
goods so manufactured or produced; and
(b) inmpose such reasonable restrictions
on the freedomof trade, conmerce or inter-
course with or within that State as nmay be
required in the public interest:
Provided that ~no Bill or anendnent for the
pur poses of clause (b) shall be introduced or
noved in-the Legislature of a State without
the previous sanction of the President.”
The right to carry on any occupation, ‘trade or business
conferred
807
by Article 19(1)(g) on citizens is subject ~to reasonable
restrictions, andin so far as trade or commerce involves
the buying and sell'ing of goods, restrictions on the right
to trade can be put in the public interest. As regards the
right of free novenent, the power to |legislate on the free-
dom of trade, comrerce and intercourse is restricted by
Article 19(1)(g) and the provisions of Articles 302 to 306.
Under Article 302 Parliament may by | aw inpose such restric-
tions on the freedomof trade, conmerce or intercourse
between one State and another or within any part  of the
territory of India as may be required in the public inter-
est. Article 303(1) provides that notw thstandi ng’ anything
in Article 302 neither Parlianment nor the Legislature of a
State shall have power to make any law giving, or authoris-
ing the giving of, any preference to one State over another
or making, or authorising the making of, any —discrimnation
bet ween one State and another, by virtue of any entry rel at-
ing to trade and commerce in any of the Lists in the Seventh
Schedul e. Under <clause (2) nothing in clause (1) shal
prevent Parlianent from making any |aw, or authorising the
giving of, any preference or making, or authorising the
maki ng of, any discrimnation if it is declared by such |aw
that it 1is necessary to do so for the purpose of dealing
with a situation arising fromscarcity of goods in any part
of the territory of India. Thus Article 303(1) “expressly
forbids discrimnation relating to trade and comerce @ apart
from Article 14. Trade, commerce and intercourse may be
donestic or foreign or international. Part X Il of the
Constitution deals wth trade, comrerce and intercourse
within the territory of India i.e. donestic or internal
This again is sub-divided into trade, conmerce or inter-
course between one State and another i.e. inter-state and
within the sane State i.e. intraState.

In Atiabari Tea Co. Ltd. v. The State of Assamand Os.
[1961] 1 S.CR 809 it has been held that the freedom of
trade, comerce and intercourse guaranteed by Article 301
was wider than that contained in Section 297 of the Govern-
ment of India Act, 1935, and it included freedom from tax
laws al so. Article 301 provides that the flow of trade shal
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run snooth and unhanpered by any restriction either at the
boundaries of the State or at any other points inside the
States thenselves; and if any Act inmposes any direct re-
strictions on the nmovenent of the goods it attracts the
provisions of Article 301 and its validity can be sustained
only if it satisfies the requirements of Article 302 or
Article 304. Further the operation of Article 301 cannot be
restricted to legislation under entries dealing with the
trade and comrerce. Gaj endragadkar, J., as he then was, in
the mjority judgnent, observed that free novenment and
exchange of goods throughout the

808
territory of India was essential for sustaining the econony
and inmproving living standards of the country and that

Article 301 guaranteeing freedomof trade and commerce and
i ntercourse enbodi ed and enshrined a principle of paranount
i mportance that the economic unity of the country would
provide the main sustaining force for the stability and
progress of the political and cultural unity of the country
and it ‘was based on the theory that the peoples of the
several States may sink or swimtogether It was also held
that though the power of levying tax was essentially for
exi stence of the Government, its exercise’ must inevitably
be controlled by the Constitutional provisions and the power
was not outside the purview of any constitutional Iimta-
tions.

Article 301 mandates free trade, comerce and inter-
course throughout the territory of India. Inter-State trade
has, therefore, to be free fromtrade barriers. The nobility
of goods throughout the territory of India has to be free.
Free trade throughout the territory of India would be one
with no tariffs and no restrictions or disadvantages of any
kind of inporting or exporting fromthe different States.
Free trade neans conplete freedom of  inter-State ' trade
wi thout any restrictions on the novenent of goods between
the States. Anyone aggrieved by infringenment of the provi-
sions of Article 301 can seek hi's remedy from the court
against the offending |egislative or executive action. The
word 'trade’ has been used synonynously with the word’  ’'bus-
iness’. Trade or business would nmean sone real substantia
and systematic or organi sed course of activity or conduct
with a set purpose. In State of Bombay v. —Chamarbaugwal a,
[1957] S.C R 874 this Court has held that the protection
afforded by Article 301 is confined to such activities  as
may be regarded as lawful trading activity and does not
extend to activity whichis 'res extra comerciurmi and
cannot be said to be trade. The words "throughout the terri-
tory of India" extends the freedomnot only to ' inter-State
but also to intraState transactions and novenments. Freedom
under Article 301 does not nean absolute freedom but freedom
from all restrictions and barriers except those which are
provided in other Articles of Part XIlIl as well as regul ato-
ry and conpensatory neasures. The power of the Union or the
State to exercise legitimate regulatory control is independ-
ent of the restrictions inposed by Articles 302-305 as was
held in State of Madras v. Natraja, [1968] 3 S.C. R 829.

Wiile examining whether there is a violation of the
freedom guaranteed by Article 301, one has to scrutinise
whet her the inpugned | egislative or executive act operates
to restrict or barricade trade, conmerce or intercourse
directly and i mediately, as distinct from
809
creating sone indirect or inconsequential inpedinment which
may be regarded as renote. In other words, regulatory or
conpensat ory measure cannot be regarded as violative of the
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freedom Such neasures nay be of diverse nature or various
ki nds such as traffic regulation, naking of declarations and
filing of returns within reasonable Iimts. Such neasures
cannot be challenged as interfering with the freedom guaran-
teed by Article 301 unless they are shown to be col ourable
nmeasures to restrict the free flow of trade, conmerce and
i ntercourse. Measures inpeding the freedomof trade, com
nerce and intercourse nay be legislative or executive and
may be fiscal or non-fiscal. He who assails such a neasure
has to showthat it is not regulatory but it directly and
imMmediately interferes with the free flow of inter-State
trade or business. Freedom may be inpeded by inpedi ments on
the individuals carrying on trade or business, on the busi-
ness itself or on the vehicles, carriers, instruments and
| abour used in the trade or business. In Atiabari (supra)
tax on goods carried by roads outside State was struck down.
In the Autonobile Transport (Rajasthan) Ltd. v. State of
Rajasthan. & Os., [1963] 1 S.C R 491 sub-section (1) of
Section 4 of the Rajasthan Mtor Vehicles Taxation Act which
provi ded that no notor vehicle should be used in any public
pl ace or kept for use in Rajasthan unless the owner thereof
had paid in respect of it, a tax at the appropriate rate
specified in the Schedule to the Act within the time all owed
was chal l enged on the ground that it constituted a direct
and imediate restriction on the nmovenment of trade and
conmerce wth and wi'thin Rajasthan inasnuch as notor vehi-
cles which carried passengers and goods within or through
Raj asthan had to pay the tax which inmposed a pecuniary
burden on a commercial activity and was, therefore, hit by
Article 301 of the Constitutionof India and was not saved
by Article 304(b). The Rajasthan Hi gh Court dismssed the
Wit Petition and the appeals were dism ssed by  Suprene
Court in accordance with the opinion of the majority. Thus
both Atiabari (supra) and Autompobile (supra) dealt wth
fiscal measures.

In Hansraj Bagrecha v. State of Bihar & O's.,  (supra)
under section 5A of the Bihar Sales Tax Act 1959 as/ anended
by the Bihar Finance Act, 1966 the purchase tax ‘on / goods
declared under section 3A was to be levied at the point of
purchase made from a person other than a registered deal er
By a Notification dated Septenber 14, 1966 the Governor of
Bi har declared jute as a cormmodity |iable to purchase tax at
the rate specified in the Notification. The appellant car-
ried on business in jute. In the course of his business  he
purchased raw jute from producers in West Bengal ; transport-
ed it to Kishenganj Railway Station in Bihar and then re-
exported it to purchasers in West Bengal
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He also bought raw jute in Bihar and exported it to / mer-
chants and m |l owners in Wst Bengal by rail from  Kishen-
ganj Railway Station. After the enactment of Ss. 3A and 5A
the State CGovernnent issued a Notification dated Decenber
26, 1967 purporting to exerci se power under s. 42 of the
Bi har Sales Tax Act, 1959 read with R 31 B of the Bihar
Sal es Tax Rules, 1959 notifying that no person shall tender
at any railway station nentioned in Sch. Il any consignnent
of goods nentioned in Sch. 1 exceeding the quantity speci-
fied for transport to any place inside the State of Bihar
and no person shall accept such tender in accordance wth
the conditions laid down in the said R 31B. Under Sch. |
jute exceeding 800 kg could not be tendered for transport
without a despatch pernit and Kishenganj was one of the
railway stations nentioned in Sch.ll. In July 1967 The
Superintendent of Commercial Taxes prohibited the railway
authorities froml oadi ng and despatching jute goods from any
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station in Purnea District without the production of a
registration certificate. For non-production of such certif-
icate the railway authorities refused to despatch from
ki shenganj the jute goods booked by the appellant. The
appel l ant noved a wit petition in the High Court of Patna
challenging, inter alia, the validity of Ss. 3A and 5A of
the Bihar Sales Tax Act and of R 3IB. The High Court dis-
m ssed the petition. Wth certificate the appeal was filed.
In support of the petition it was urged (i) that Ss. 3A and
5A infringed the guarantee of freedom of trade under Article
301 of the Constitution and since the anmendnment by the
Fi nance Act, 1966 introducing these sections did not receive
the assent of the President under Art. 304(b) the anmendnent
was not save; (ii) that Ss. 3A and 5A were contrary to s. 15
of the Central Sales Tax, 1956 and accordingly void; (iii)
that R 31B framed by the State Government and the Notifica-
tion issued on Decenber 26, 1967 was unaut horised and liable
to be struck down. Wile striking down Rule 31B of the Bi har
Sal es Tax Rul es 1959 and the Notification issued on Decenber
26, 1967 as ultra vires, their Lordshi ps observed that the
Bi har Sales Tax Act was enacted by the legislature to con-
solidate and amend the law relating to the levy of tax on
the sal es and purchase of goods in Bihar. The State | egisla-
ture was conpetent i'n enacting sales tax |egislation to make
a provision which was ancillary or incidental to any provi-
sion relating to levy, collection and recovery of Sales tax
and Purchase tax. A provision which was nade by the Act or
by the rul es which sought to prevent evasion of liability of
tax on intrastate sale or purchase would, therefore, be
within the conpetence of the legislature or the authority
conpetent to make the rules. But the State |egislature had
no power to legislate for the levy of tax on transactions
whi ch were carried on in the course of inter-State trade or
commerce or in the course of export.
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Section 42 of the Bihar Sales Tax Act, 1949 prevented any
person fromtransporting fromany railway stations, steaner
station, airport, post office or any other place ‘any con-
si gnnent of such goods exceeding the quantity specified with
a viewto ensuring that there was no evasi on of tax ~ payable
under the Act. But the power under section 42 could only  be
exercised in respect of levy, collectionand recovery of
intrastate Sales or Purchase tax. It could not be wutilised
for the purpose of ensuring effective levy on inter-State
Sal es or Purchase Tax. Wen rule 3B prohibited transport of
goods to any place outside the State of Bihar unless a
certificate was obtained fromthe appropriate authority, it
sought to prohibit transport of goods pursuant to transac-
tions which mght not even be of the nature of sale or
purchase transaction; in any case it restricted transport
pursuant to transactions in the course of inter-State trade
and conmerce. The operation of the rule was not restricted
only to transactions in the course of intrastate trade and
commerce but it authorised restrictions on inter-State
transactions and on that account it was ultra vires -and
consequently the Notification issued on Decenber 26, 1967
was also declared ultra vires. It would thus be seen that
rule 3 1B and the Notification issued thereunder were struck
down on the ground that they inpeded inter-State trade,
commerce and intercourse. It would also be clear that the
Notification issued was shown to be a nmeasure for preventing
evasion of Sales Tax. In the instant case the Notification
dated 28th Decenber, 1985 clearly states that the declara-
tion in the permt is indeed for the purpose of verification
and assessnent of tax payable.
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In Indian Cenent v. State of A P., Al.R 1988 S.C. 567
it was held that the restriction provided for in Article 301
can within the anbit be limted by | aw made by the Parli a-
ment and the State |legislature and that no power is vested
in the executive authority to act in any manner which af-
fects or hinders the essence-and thesis contained in the
scheme of Part XlIl of the Constitution which is against
creation of economic barriers and/or pockets which would
stand against the free flow of trade, comrerce and inter-
course. There could be no dispute that taxati on was a deter-
rent against free flow. The reasonable restrictions contem
plated in Part Xl have to be backed by law and not by
executive action provided the sane are within the limta-
tions prescribed under the schene of Part XIIl. In Wston
El ectronics v. State of Gujarat, A I.R 1988 S.C. 2038 it
was reiterated that whilea State |legislature nay enact a
| aw i mposing a tax-on goods inported fromother States as is
levied ~on simlar goods manufactured in that State the
i mposi tion nmust not be such as to discrimnate between goods
so inported and goods so manufactured and that taxing |aws
coul d be
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restrictions on trade, commerce and intercourse, if they
hanper the flow of trade and if they were not what could be
terned to be conmpensatory taxes or regul atory neasures.

It is by now settled | aw that the object of Part XIII is
not to make inter-State trade, comerce -or intercourse
absolutely free. Reasonable restrictions in public interest
are perm ssible. Mandate agai nst discrimnation dictates the
pl acing of inter-State trade, commerce and intercourse under
no greater disadvantage than that borne by intraState trade,
conmerce and intercourse. The primary object is ‘to avoid
barriers around the State borders. Fractionalisation of the
country’s trade, comerce and intercourse is to be avoided.
However, this could not mean supporting trader’s hostility
towards regul ations.

Conming to the inpugned Notification and the two' adopted
Forms, namely Form XXVII1 A and XXVIIl1 B we find that /'there
is no inmposition of any tax by them It s, therefore,
pertinent to ask what this neasure actually does. Does it
directly and inmediately restrain inter-State trade, com
merce and intercourse? Does it place the intraState carrier
in a superior or advantageous position to that occupied by
inter-State carrier? Does it restrict inter-State trade
comerce and intercourse? Wat are the direct and i ndirect
effects of this measure and whether it amounts to a prohibi-
tion or a nere regulation? If it is a mere regulation then
only the notive, purpose or policy of the State CGovernnent
would be relevant. However, if it amounts to a prohibition
that would not be relevant. If it has any effect on inter-
State trade, we have to ascertain the essence or “incidence
t her eof .

The Notification only prescribed the declaration Forns
to be carried on a goods carrier or vessel for transporting
goods through the State of Bihar. It does not prohibit
transportation of the goods. Before the High Court it was
not disputed that the Notification and the Forns were ap-
plicable in respect of goods being brought into the State
and being sent out of the State in excess of the quantity
notified under section 35 of the Act on every goods carrier
or vessel. Thus, it would be applicable to the transport of
all goods carried intra-State in Bihar, and inter-State to
and through the State of Bihar. Further, clause (ii) of the
Notification states that if the prescribed Form is found
bl ank or does not contain all the required particulars it
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woul d be deened to be a violation of the provisions of sub-
section (2-a) of section 31 of the Act entailing penalties
for the infraction thereof. Counsel for the State subnits
that Form XXVIII A (Pernit) is neant for those who are not
regi stered as dealers and it has to be obtained fromoffice,
whil e Form
813

XXVI1l B (Permit) can be filled up by the registered dealer
hinmself. It is further subnitted that the particulars are to
be furnished by the persons and this would not affect the
freedom of noverment of the goods carried, and that it would
facilitate transportati on across and throughout the State of
Bi har by showing the pernt wherever required and thus,

instead of hindering, it will pronote free novenent of the
goods. W find no reason to disbelieve these statements. W
are of the viewthat the permts will indirectly help as-

sessnent by ascertaining whether tax would be payable or
not. The permt woul d enable the carrier to cross the State
territory by producing it if and when needed and thus would
pronot e rather than inpede inter-State trade. A declaration
may al so-serve the public purpose by finding out wunautho-
ri sed trade or business to which freedom of trade, commerce
and intercourse would not apply. Thus, the inpugned Notifi-
cation has to be held tobe a neasure in exercise of a power
incidental to the l'evy of Sales Tax and it could not be said
to have been a colourable exercise off power to inpede,
restrict or barricade inter-State tradein respect of which
Bi har State |egislature has no power to |legislate., It is,
to our mnd, clearly distinguishable from the facts in
Bagrecha’s case (supra). The commpnness between the two is
in insistence of despatch certificate in Bagrecha and a
permt in the instant case, But there the simlarity ends.
Wil e there was an ex facie purpose disclosed in the ' Bagre-
cha prohibitory Notification, in the instant case the ' Noti-
fication ex facie shows the purpose,” nanely, to prevent
evasion and facilitate assessnment of Sales Tax. The |/ insist-
ence on a permt in respect of goods entering the State in
course of inter-State trade Could also be necessary. to
di stingui sh the goods that would be transported across the
territory of State and those which would reach the consump-
tion point within the State, and to ascertain whether tax
woul d be payable in the latter category. W are, therefore,
of the viewthat the ratio decidendi of the Bagrecha case
woul d not be applicable to the facts of the instant case. W
are also of the viewthat the facts in Sodi-Transport Co. v.
State of UP. & Ant., (supra) would be nearer to the facts
of the instant case. In this case Section 28 of the Utar
Pradesh Sal es Tax Act,. 1948 authorised the State Governnent
to establish check-posts and barriers with a view to / pre-
venting evasion of tax or other dues payabl e under the Act
in respect of sale of goods in the State. Section 28-B
added by the U P. Act 1 of 1973, nmkes provision for the
procedure to be foll owed by persons who intend to transport
goods fromoutside the State by road through the State to
destinations outside the State. It provides that when a
vehicle conming fromany place outside the State and bound
for any other place outside the State passes through the
State, the driver or the other person in-charge of such
vehi cl e shal
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obtain in the prescribed manner a transit pass from the
officer in charge of the first check post or barrier after
his entry into the State and deliver it to the officer in
charge of the check post or barrier before exit from the
State. If he fails to do so it shall be presuned that the
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goods carried thereby have been sold within the State by the
owner or person in-charge of the vehicle. Rule 87 of the
Uttar Pradesh Sales Tax Rules 1948, inserted by the UP.
Sales Tax (First Anendnent) Rules, 1977 provides that a
person who w shes to obtain a transit pass shall nake an
application in the prescribed formto the officer in charge
of the check post concerned. It also provides for the issue
of private pass in triplicate and for inspection of the
docunents, consignnments and goods to ensure that the state-
ments are true.

The appel l ants who cl ai med to be engaged in the business
of transport of goods belonging to others for hire and who
in the course of their business had to carry goods from one
State to another State along roads lying in the State of
Uttar Pradesh, questioned the validity of section 28B of the
Act and Rule 87 of the Rules by filing wit petitions before
the High Court. Their contentions were (i) that section 28B
and Rule 87 were outside the scope of entry 54 of the Sev-
enth Schedul e of the Constitution; (ii) that they infringed
freedom of trade, cormmerce and intercourse guaranteed under
Article 30 1 of the Constitution; and (iii) that they im
posed unreasonable restrictions on the freedom of trade
guaranteed under Article 19(1)(g) of the Constitution. The
H gh Court having upheld the constitutional validity of the
i mpugned provisions appeals were preferred.to this court by
speci al | eave.

In the wit petition under Article 32 of the Constitu-
tion in addition to the contentions raised in the High
Court, it was submtted that the rule of presunption con-
tained in section 28B of the Act virtually made ~a person
who had not actually sold the-goods liable to pay Sal es Tax,
and that a transporter being just a transporter could not be
treated as a dealer within the meani ng of that expression as
it was defined in the Act at its conmencenent.

It was held, that the decision of the Hi gh Court uphol d-
ing the constitutionality of section 28B of the U P. Sales
Tax Act, 1948 and rule 87 of the U P. Sales Tax Rules, 1948
did not call for any interference. It was observed'that the
Act was traceable to entry 54 in List Il of the Seventh
Schedule to the Constitution. Section 28B of the Act and
Rule 87 of the rules were enacted to make the | aw workable
and to prevent evasion of tax. They fell within the anbit
and scope of the
815
power to levy the tax itself. Wen the |legislature had the
power to nake a law with respect to any subject it had al
the ancillary and incidental power to make that law effec-
tive.

We have seen that in Bagrecha what was insisted was a
despatch «certificate; in Sodhi Transport what was i nsisted
was a transit pass while in the instant case what ‘is being
insisted is a permt disclosing particulars of the goods to
be transported. While in Bagrecha it was not protected by
304(b) in Sodhi Transport it was. Article 304(b) clearly
permts the State legislature to impose such a reasonable
restriction on the freedomof trade, commerce and inter-
course with or within that State as may be required in the
public interest. The word "with’ involves an el enent having
its situs in another State. It cannot be therefore said that
the insistence on the disclosure in respect of goods enter-
ing Bihar fromanother State if otherwise legitimte would
not be protected by Article 304(b). The question, therefore,
ari ses whether the insistence on the permt in Forms XXVII
A or XXVI1l B, as the case may be, pursuant to the inpugned
Notification can be said to be a reasonabl e neasure adopted
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by the State legislature for the express purpose of prevent-
ing evasion and facilitating assessnment of tax. The reasona-
bility has to be considered in the context of the effective-
ness of the State’'s powers and the erosion, if any, of the
powers of the Parlianment in respect of inter-State trade,

commerce and intercourse. In so far as carriage of goods
vis-a-vis Sales Tax, it has also to be considered keeping in
mnd the fact that at some point goods inported from outside
shall becone assinmilated with the general nass of property
in a State and be subject to State taxation and the problem
of determ nation as to when and where that point is reached.

The notive of State regulation in exercise of incidenta

power to tax has to be scrutinised and | aissez faire hostil -
ity towards trade regulations or taxation has to be kept
within limts. The peculiarity of the local situation of a
State nay not also be entirely ignored. To decide whether
the Notification inpeded inter-State trade we have also to
take into consideration the concept of inter-State trade and
its continuity.

The  'High Court has taken the view that an inporter has
to send the formin advance to the consignor so that it
could be filled up to acconpany the goods and that would
amount to a bl ockade placed on the free nmovenent of goods in
inter-State commerce. It should, however; be noted that the
Notification has been issued and the Forns have been adopted
by the State of Bihar and would be enforced in that State.
There is nothing to indicate that the carrier wuld be
penal i sed for not having filled up Forms XXVIII A or XXVII
B, as the case nmay

816
be, while the goods were being carried through other States.
They are to be tilled up only when the carrier is within the
territory of the State of Bihar. There is no provision to
the effect that those who had not filled up the appropriate
form at the earlier stages of the transit would not be
allowed to fill up with the State. The particulars required
are not such as would be inpossible or difficult /for the
cartier to furnish. There is no prohibition on transporta-
tion of the goods thensel ves. We are accordingly of the view
that there is no direct and i nmedi ate restriction of” inter-
State trade, comrerce or intercourse-as a result of the

requirenment to fill up and carry the Fornms. In other words,
the continuity of the transport will not be obstructed or
interrupted. Stoppage of the transporting vehicle for the
purpose of obtaining and filling in the .appropriate Form

woul d, in our opinion, not anpbunt to interruption but only a
stoppage. A nere stoppage of the novenent of the vehicle
will not have any direct or imediate effect on the trade.
The checking of docunments or the filling in and . subm ssion
of Forns and returns, detour to a public weigh-bridge and
the like may be an inconveni ence, and unless they are shown
to be unreasonable and not in public interest the court may
apply the maxim’'de minimse non curat lex’. A stoppage of
the vehicle for roadside repair, for taking petrol, for
allowing the driver to take rest or his neals would not
naturally amunt to interruptions of trade, comerce and
intercourse. Public interest also will not allow transit
regul ations and allied neasures to be violated, thwarted or
evaded through the channel of inter-State trade, conmerce
and intercourse, unless of course the neasures are shown to
be unreasonable. In this view of the matter this case would
squarely be covered by the decision in Sodhi Transport Co.,
(supra). We accordingly hold the Notification and adoption
of the Forns to have been validly nmade in exercise of powers
incidental to the power of |evying Sales Tax, and that they
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are reasonable and in public interest, and not ultra vires
the Articles 30 1 & 304 of the Constitution of |ndia.

In the result, the inpugned judgnment of the High Court
is set aside, and the appeals are all owed, but w thout any
orders as to costs. Learned counsel for the appellant states
that the State in these appeals was interested in the |aw
being laid down, and that even if the validity of the Noti-
fication is wupheld it will not revive the proceedings
agai nst the respondent to realise the penalty. W have no
doubt that the State will abide by it.

T.N A Appeal s al | owed.
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