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ACT:

I ndian I ncone Tax Act: 1922 s. 4(3)(i) & s. 10(1)-
Assessee col |l ected ‘noneys on sale of goods under the head
"Dharmada"-Kept the anmpunt in a separate account-Created a
trust-Uilised tinme noney for charitable purposes-Wether
amount realised could be regarded as assessee’s incomne-
"Dhar mada" Trust whether void as vague and uncertain

Words & Phrases-"Dkarnmada" meani ng of .

HEADNOTE

The assessee realised certain anobunts of noney on
account of Dharmada (charity) fromits customers on sale of
yarn and bales of cotton which was its principal business.
The anmounts so realised were shown in a separate colum
headed "Dharnmada"” in the bills issued to custonmers. Wt hout
taking theminto its trading account, the assessee, credited
these amounts to a separate account —known -as "Dharnada"
account. The Board of Directors of the company created a
trust and declared that all nopbneys standingin the "Dharnmada
Account", and realised on this account in future should be
treated as trust fund and utilised by the trustees for such
religious and charitable purposes as nmay be decided by them

For the assessnent years 1951-52, 1952-53 and 1953-54
the I ncone Tax officer addl ed the amounts realised under the
head "Dharnmada" to the assessable incone of the assessee.
The assessee’s appeal s to the Appel | ate Assi st ant
Conmi ssi oner were dismssed. On further appeal the Appellate
Tribunal held that the trust was void for vagueness and
uncertainty and that the realisations partook 'of the
character of trade receipts.

On reference, the H gh Court held that the amounts were
never the inconme of the assessee, that the assessee was
nerely acting as a clearing house for passing the anount to
the trust, that the fact that it was a conpul sory levy did
not make it a trade receipt, that "Dharnada" was a customary
| evy prevailing in some parts of the country and where it
was paid by the customers to a trading concern, the anopunt
was not paid as a price for the compdity sold to the
cust omer .

In appeal to this Court it was contended on behal f of
the Revenue that the realisations being a conpul sory I|evy,
they nmust be regarded as a part of the consideration or
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price of the goods purchased by the buyers and that gift for
"Dharmada" was void for vagueness and uncertainty.

Di sm ssing the appeal s,
N

HELD: 1. The inmpugned realisations made by the assessee
fromib customers for '’ Dharnada’’ being entirely earmarked
for religious or charitable
242
purposes would not be regarded as the assessee’'s incone
chargeable to income tax. [256F]

2. A gift to the "Dharmada" or "Dharmadaya" both in
common parlance as well as the customary meani ng attached
thereto anong the commercial and trading conmmunity cannot be
regarded as void or invalid on account of vagueness or
uncertainty. When the custoners or the brokers paid the
i mpugned amounts to the assessee earmarking them for
"Dhar mada" these payments were validly earmarked for
charitable purposes. I'n other words right fromthe inception
these amounts  were received and held by the assessee under
an obligation to spend the same for charitable purposes
only, with the result that these receipts could not be
regarded as form ng i ncome of the assessee.

[ 253H 2548B]

Though there is sone justification for holding that a
gift to "Dharma" sinpliciter would be invalid on grounds of
vagueness and uncertainty, a gift to “Dharnada" would be
definite, the object being certain viz., for religious or
chartiable purposes. In comon parlance the expression
"Dharmada" or "Dharammdaya" cannot- be said to be vague or
uncertain and as such a gift- to "Dharmada"” (Dharmadaya)
woul d not be invalid for vagueness or uncertainty. [251 E-F]

3. Wiile the word "Dharma" is indefinite and equivocal
the word ’'Dharmadaya" is quite definite. ~The fornmer neans
either law or virtue or legal duty or noral duty, the latter
means an endowrent or gift for religious or charitable
purpose. Simlarly while the expression "Dharm" is
idefinite and equivocal the expression "Dharmarth" 'has only
one neaning viz., anything given for charitable or / pious
pur poses. [251C D

4. Apart fromthe fact that the concept of "Dharnada"
or "Dharmadaya" in common parlance means anything given in
charity or for religious or charitable purposes anong the
trading or commrercial community in various parts of this

country, a gift or paynment for "Dharnmada" 1is by custom
invariably regarded a gift to charitable purposes. [252(C
5. Since a gift or paynment for "Dharmada” is by

commercial or trading custom invariably regarded as a gift
for charitable purposes there is no question of there being
any vagueness or uncertainty about the object for which such
gift or payment has to be utilized. [253]

6. Since the realisations are not a part of ‘the price
or surcharge on the price but paynments for a specific
purpose of being spent no charitable purposes, they cannot
be regarded as trading recei pts of the assessee. [255¢]

7. The anount of "Dharnmada" is a paynent which a
customer is required to pay in addition to the price of the
goods whi ch he purchases fromthe trader but the purchase of
the goods by the customers woul d be the occasion and not the
consideration for the "Dharmada" amount taken from the
customer. Al though w thout paynent of "Dharnmada" anmount the
customer may not be able to purchase the goods, but that
woul d not nake the paynent of "Dharmada" involuntary
inasmuch as it is out of his own volition that he purchases
the goods from the trader. The "Dharnada" anount is,
therefore, not a part of the price but a paynment for the
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specific purpose of being spent on charitable purposes.
[ 255C E]
243

8. Even if the assessee had not kept these anpbunts in a
separate bank account, A admittedly a separate "Dharnada
Account” was maintained in the books of the assessee in
which every receipt was credited and paynment nmade out on
charity was debited. The Hi gh Court had clearly found that
all these anmounts were never credited in trading account nor
carried over to profit and | oss statenment. [256E]

Conmi ssi oner of Income-tax, West Bengal v. Tollygunge
Club Ltd., [1977] 107 ITR 776; foll owed.

Agra Bullion Exchange Ltd. v. Conm ssioner of |ncone
Tax, [1961] 41 ITR 473, Ranchordas v. Parvatibai, 26 1A 71
Devshankar v. Mti Ram  |LR 18 Bom 136; Thakur Das Shyam
Sunder v. Additional Commissioner of Inconme-tax, UWP. &
Anr., [1974] 93 I TR 27; Conmi ssioner of I|nconme-tax, Anritsar
v. Gheru Lal Bal Chand, 111 |ITR 134, Advocate General of
Bonbay v. /Ji nmbabai, LR 41 C Bom 181; Chaturbhuj Vall abhdas
v. Conmi ssioner of Income-tax, 14 I TR 144 referred to.

Poosarl a Sanmbanurthi ~v. State of Andhra, 7 STC 652; N
S. Pandaria Pillai v State of Madras, 31 STC 108
di sti ngui shed.

Prof. Wlson's  dossary of Judicial and Revenue Terns:
Mol esworth’s Dictionary (Marathi-English) Second Edition
(1975) referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal Nos. 1328
and 1329/73 & 2059/ 71.

(From the Judgnents and orders dt. 18.11.69 and 21.1.70
of the Allahabad High Court in Incone Tax-Reference Nos.
320/ 64 and 454 131 of 1965).

T. A Ramachandran and A. Subhasini for the appellant.

C. S Agarwal, R A GQGupta, S K Jain and K C Dua
for the respondent in CA 2059/ 71.

C S Agarwal, R A Q@upta, S K Jain, ‘G S
Chatterjee and K C. Dua for the respondent~ in CA 1328-
1329/ 73.

The Judgrment of the Court was delivered by

TULZAPURKAR, J.-These three appeals are preferred on
certificates of fitness granted by the Allahabad H gh Court
under ss. 66-A of the Indian Incone Tax ~Act, 1922, They
rai se a comon question whether the amounts realised by the
assessee-conmpany from its customers as and |‘or -’ Dharnmada
during the three assessnment years 1951-52, 195253 and 1953-
54 are liable to be taxed as its income under the Act and
the question arises in the follow ng circunstances.

The assessee is a private limted conpany havi ng been
incorporated in the year 1943. It carries on the business of
manuf acturing and selling yarn. Right fromthe inception it
used to real es certain amunts
244
on account of 'Dharnada’ (charity) from its custonmers on
sal es of yarn and bales of cotton. The rate was one anna per
bundle of 10 Ibs. O yarn and two annas per bale of cotton.
In the bills issued to the customers these amunts were
shown in a separate colum headed ' Dharmada’ . The assessee
did not credit the anounts of 'Dharmada’ so realised by it
inits trading account but it naintained a separate account
known as the "Dharmada Account” in which realisation on
account of ’'Dharnada’ were credited and paynents made out
were debited fromtinme to time. It appears that at a neeting
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of the Board of Directors of the assessee-conpany held on
January 15, 1945, the Board passed a resolution that the,
noneys standing in the ’'Dharmada Account"” be treated as
trust fund of which Lala Nawal Kishore and Lala Ram
Babul al, two Directors of the conpany, be the trustees and
it was further declared that all the noney realised in
future by the conpany on sale of yarn fromthe purchasers at
the rate of one Anna per bale or such rate as nay be deci ded
in future be handed over to the trustees for being utilised
in such altruistic, religious and charitabl e purposes as nay
be decided wupon by them and that the trustees shall in
particular wutilise such funds for the advancenent of
education and the alleviation of msery and sickness of the
public in general as it think fit. Subsequently, OH Cctober
3, 1950 the said two Directors executed a Deed of
Decl aration of Trust wherein it was stated that a sumof Rs.
85, 000 had accunul ated in the charity fund maintained by the
trustees and it was declared that the amount did not bel ong
to any individual but it was “trust noney of which the
executant's were trustees and-it will be utilised by themfor
altruistic, religious or charitable purposes.

During the previous year (being the cal endar year 1950)
relevant to the assessnent year 1951-52, the total anpunt
received by the asses see-conmpany in the "Dharmada Account”
as aforesaid anpbunted to Rs. 21,898/-; simlarly during the
previ ous year (being the cal endar year 1951) relevant to the
assessment year 1952-53 the conpany collected from its
custonmers a sumof Rs. 17,242/- on account of ’Dharnada’ and
a sumof Rs. 904/- for the sanme purpose fromthe brokers and
interest was also credited to this account ampunting to Rs.
4,010/ -, while during the previous year (being the cal endar
year 1952) relevant to the assessment year 1953-54 the
assessee received a sum of Rs. 19,490/- as Dharnada’ from
its customers and a sumof Rs. 4578 was also credited on
account of interest in the "Dharnada Account”. ' IN the
assessment proceedings for the assessment years 1951-52,
1952-53 and 1953-54 the assessee clainmed that the aforesaid
amounts Lyi ng to the credit of the "Dharnmada Account” were
held in trust by it and were ear-marked for charity and as
such they were not its income frombusiness liable to tax
and in support of this contention reliance was
245
pl aced upon the resolution passed by the Board of Directors
on January A 15, 1945 and the Deed of Declaration of Trust
dated Cctober 3, 1950. The Income-Tax officer rejected the
contention and added the said amounts to the assessable
i ncome of the assessee-conpany in all the years. The appeal s
before the Appellate Assistant Conm ssioner at the instance
of the assessee-conpany proved unsuccessful. Further appeals
to the Appellate Tribunal also proved futile. Before the
Tribunal it was contended on behalf of the assessee that
each custoner who paid the 'Dharmada’ anobunt was a settlor
of the trust, that there were as nany settlors as there were
customers and that the assessee had receive(’ these anbunts
under an obligation to utilise the same for charity; it was
pointed out that the resolution of the Board of Directors
dat ed January 15, 1945 was nerely a confirmation of the fact
that the, anounts were held in trust by the assessee and
that the deed dated Cctober 3, 1950 was nerely a decl aration
of the acceptance of the trust by the two trustees nentioned
therein; in other words, it was contended that the custoners
of the assessee created a trust by paying the anpbunts as
"Dharnada’ and the anobunts having been ear-narked for
charitabl e purpose only they were not the assessee’s income
liable to tax. The Tribunal negatived the <claim of the
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assessee on two grounds, first, that the anmounts in question
coul d not be regarded as having been received or held by the
assessee under a trust for charitable purposes, the trust
bei ng void for vagueness and uncertainty and, secondly that
the realisations partook of the <character of trading
receipts. At the instance of the assessee the matter was
carried to the Hi gh Court by way of two References, |ncone-
tax Reference No. 329/1964 being in relation to the anounts
concerned in the two assessnent years 1951-52 and 195753 and
I ncome-tax Reference No. 454/1965 being in relation to the
amount concerned in the assessnment year 1953-54. |In the
former Reference the Hi gh Court approached the question not
fromthe angle of deciding whether the assessee could claim
exenption from tax under s. 4(3) (i) of the Act in respect
of the inpugned ambunts but whether the inpugned anounts
could be regarded as the profits or gains of the business
carried on by the  assessee under s. 10(l) to the Act; in
other words in the opinion of  the Hgh Court the dispute
related to the initial character of the receipt itself and
the question was whether the anpbunt paid by the custoners
ear-marked for-charity were the assessee’s incone at all and
following an earlier decision of a Division Bench of that
very Court in the case of~ Agra Bullion Exchange Ltd. V.
Conmi ssi oner of Income tax,(l) the H gh Court held that the
i mpugned anobunts we never the incone of the assessee at al
and that the assessee was nerely acting as a conduit pipe or
cl eari ng house for passing on the anmounts

(1) (1961) 411.T.R 472.

246

to the objects of charity. 1t took the ~view that the
Tribunal erred in holding that the |evy for ' Dharnmada’ was
inthe nature of a surcharge on the price charged for sale
of yarn and cotton and that in its opinion the fact that it
was a compulsory levy ipso Facto did not inpress the sane
with the character of a trading receipt. the H gh Court
poi nted out that the amunts realised by the assessee on
account of ’'Dharnmada’ were never treated as trading receipts
or as a surcharges on the sale price which was evident from
the fact that such realisations were never credited to their
tradi ng account nor shown in the profits and 1 oss statenent
for any year. It further observed that it was well-known
that the "Dharnmada" was a customary levy prevailing in
certain parts of the country and , where it was paid by the
custonmers to a trading concern the anmpunt was not paid as
price for the commodity sold to the customer. In this view
of the matter the H gh Court answered the questions in
favour of the assessee and against the Revenue. Fol |l ow ng
this decision, the H gh Court answered the question raised
inthe latter Reference also in favour of the assessee. The
Conmi ssi oner of Inconme Tax, Delhi (Central), New Del hi has
chal | enged the aforesaid view of the Hi gh Court before us in
these appeal s.

Counsel for the Revenue raised a two-fold contention in
support of these appeals. 1In the first place he contended
that since the realisation or recovery of 'Dharmada’ anpunts
by the assessee fromeach of its custoners was a conpul sory
| evy such payments fromthe customers’ point of view nmust be
regarded as a part of the consideration or price for the
goods purchased by themto fromthe assessee. He urged that
such compul sory levy would be in the nature of a prem um or
surcharge on the price and as such will have to be regarded
as a trading receipt. |In that behalf reliance was placed
upon two deci sions, one of the Andhra Pradesh High Court in
Poosarl a Sanmbanurthi v. State of Andhra, (') and the other of
Madras High Court in N S. Pandaria Pillai v. The State of
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Madr as, (1) where similar anpounts charged by the assessee as
and by way of 'Dharnami in the forner case and 'Mahimai’' in
the latter case were held to be part of the price includible
in the taxable turnover of the assessee. Secondly, he
contended that it is well-settled that a gift for ’'Dharma
or 'Dharmada’ is void for vagueness and uncertainty and,
therefore, when the 'Dharmada’ anounts were paid by the
custonmers and received by the assessee these anpunts could
not be regarded as "property held under trust or other |ega
obligation for charitable purposes"” within the nmeaning of s.
4(3) (i) of the Act and in this behalf strong reliance was
pl aced upon the meani ngs given to the expressions

(1) 7 S.T.C. 652.

(2) 7 S.T.C. 108.

247

Dharma’ and "Dharpada’ in. Prof. WIson's dossary of
Judicial & Revenue Terms, the decision of the Privy Counci
in Ranchordas v:. Parvatibai(ll) and the decision of the
Bonbay Hi gh Court in Devshankar v. Mti Ram (2)Apart from
this legal position he sought to support the Tribunal’'s
finding that no trust coul'd be said to have been created by
the customers on the basis of certain factual aspects-(a)
the customers paid the anounts not voluntarily but out of
conmpul sion, (b) the <custoners being illiterate did not
appreciate that they were paying the anmounts with a viewto
create trust, (c) there was no control over the assessee as
regards the nanner in which and the tine -when it should
spend for ’'Dharmada’ and (d) the assessee did not keep these
ampunts in a separate bank -account-separate from its
busi ness assets. He therefore, urged that no trust of these
real i sations could be said to have been created and as such
these realisations were rightly regarded by the. Tribunal as
part of the assessee’'s trading receipts liable to be
included in its assessabl e incone.

On the other hand, counsel for the assessee contended
that it was the initial character  of the receipt in the
hands of the assessee that was inportant, that the anounts
when paid by the custoners, over and above the price for the
goods purchased fromthe assessee;, were paid for ’'Dharnada
(i.e. for charity) and were received by the assessee as
such; in other words, the receipts fromthe inception were
inmpressed with the obligation to spend the same only on
charitabl e objects. He contended that the two concepts of
"Dharma’ and ' Dharmada’ were distinct from each other -and
though a gift to 'Dharma’ may be void on -grounds of
vagueness and uncertainty, a gift to ’'Dharnada” would not be
void i nasmuch as the concept of ’'Dharmada’ was not vague or
uncertain especially when a gift to ’'Dharmada’ was by
commercial or trading custom invariably regarded as a gift
to charitable purposes, and in this behalf strong reliance
was placed by hi mupon Full Bench decision one the Al lahabad
H gh Court in Thakur Das Shyam Sunder v. Additiona
Conmi ssi oner of Income-Tax, U.P. and Another(2) and the
deci sion of the Punjab Haryana Hi gh Court in Comm ssioner
of Incone-tax, Anmritsar v. Gheru Lal Bal Chand(’'), where
such customary neaning of 'Dharnmada’ anong the trading
conmunity has been judicially recognised. He further urged
that the conpul sory nature of the paynent, did not affect or
alter the initial character of the receipts which were
earmarked for charity and, therefore such receipts could not
be regarded as trading receipts,

(1) 26 1.A 71.

(2) I.L.R 18 Bom 136.

(3) (1974) 93I.T.R 27.

(4) 1112 1. T.R 134.
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248
not being any part of the price nor even a surcharge on the
price. I n support of his contentions counsel strongly

relied upon the decision of this Court i n Conmi ssioner of
I ncome-tax, West Bengal v.Tollygunge Cub Ltd. (1).

Having regard to the rival contentions noted above, it
seens to us clear that. there are two aspects that are
required to be considered fol deternining the question
raised in these appeals but in a sense the two aspects are
so inter-related that they would represent the two sides of
the sane coin. The one aspect is what is the true nature or
character these receipts, whether they constitute a part of
the price received by the assessee while effecting sal es of
yarn or cotton and are, therefore, trading receipts of the
assessee ? The other _aspect is whether these realisations
are property held under trust or other |legal obligation for
charitabl e purposes or not ? And this depends upon whet her
the ear-marking of these paynments for 'Dharmada’ creates a
valid 'trust of obligation to spend the same only on
charitabl'e objects ? But in the facts and circunstances of
the case it is obvious that these receipts would not be
trading receipts only if at the tine these are received they
are held wunder a trust or other |legal obligation to spend
the same for charitable  purposes. In other words if the
| egal obligation to spend the sane for charitable purposes
is void and, therefore, non-existent the receipts or the
realisations nay have to be regarded as tradi ng receipts in
the hands of the ‘assessee. That being the position, in our
view, the approach adopted by the H gh Court to determ ne
the question at issue cannot be regarded as correct. As
pointed out earlier, the H gh Court approached the question
fromthe angle of deciding whether the inmpugned  anpunts
realised by the assessee could be regarded as the Profits
and gains of the business carried on by the assessee under
s. 10(l) of the Act, inpliedly suggesting that a claimfor
exenption for such amounts under s. 4(3) (i) of the Act was
unnecessary or irrelevant and that the dispute nerely
related to the initial character of the receipt itself and
followi ng the decision in Agra Bullion Exchange case (supra)
it held that the amounts in question which were paid by the
customers ear-marked for charity were not trading receipts
and were never the incone of the assessee at all It is clear
that the while naking this finding the H gh Court assuned
that the customers while paying these anounts had validly
ear-marked them for charity. Since the Revenue had
specifically raised a dispute that the receipts of 'Dharnada
woul d neither <create a wvalid trust nor a valid |ega
obligation to spend the sane for «charitable purposes,
"Dharnada’ being a vague and uncertain concept, the /High
Court could not, in our

(1) (1977) 107 I.T.R 776.

249

view, cone to the finding that these realisations were not
tradi ng receipts unless it further found that ear-nmarking
for "Dharmada was a valid ear-marking for charity. In-our
view, therefore, both the aspects of the question are
required to be considered for the purpose of arriving at a
correct decision thereon.

Therefore, the first question that arises for our
consideration is whether a gift to Dharnmada’ is void on
grounds of vagueness or uncertainly ? The answer to this
guestion will depend upon what is the true neaning of the
expression 'Dharmada’ and is the concept of 'Dharmada’ as
vague or uncertain as the concept of 'Dharna’ ? The two
allied concept of 'Dharma Anna Dharmada’ wll have to the
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considered together. It is true that as early as in 1899 the
Privy Council in Runchordas Vandrawandas C. and others v.
Parvati bhai and others (Supra) declared a bequest or a gift
to '"Dharnma’ (Dharm sinpliciter to be void, the concept
bei ng vague and uncertain and in that behalf the Privy
Council relied wupon the neaning of that expression given in
Prof. Wlson's dossary of Judicial and Revenue Terns, where
the expression is stated to nmean 'law, virtue legal or noral
duty’'" derived fromthe Sanskrit verb ’'Dhri’ meaning ’'to
hol d’, that which keeps a nman in the right path. Accepting
the aforesaid meaning of the expression 'Dharma’, the Privy
Counci | observed thus:

"In Wlson's Dictionary "Dharam is defined to be
law, virtue, legal or. noral duty .. The object which
can be considered to be neant by that word are too
vague and uncertain for  the adnministration of themto
be under any control."

By this decision the  Privy Council gave its inpramatur to
the view 'which prevailed in the Presidencies of Bonbay and
Calcutta for the past 50 years that gifts to 'Dharma’
sinpliciter were invalid. The reason for the decision was
the oft-quoted principle that all charities were the specia
care and under the direct control of the Court of Equity and
that the Court nust refuse to accept as "charity" any gift
whi ch by reason of the vagueness in which it was expressed
left the Court m doubt as . to how it was to be applied.
However, in a later Bonbay case, nanely, the Advocate-
General of Bonbay v. Jinbabai.(3) Beaman, J., felt that in
this country ’'Dharma’ did nean roughly and al nbst invariabl e
in the cases which had come up for |egal decisions just
"charity" and nothing else and observed:

"It is true that an oriental’s idea of " charity
mght be alittle w der and |ooser than that of the
Lord El don, particularly anmongst the lower and nore
illiterate classes of Hindus and
(1) I.L.R 41 Bom 181

17-817 SCl /78

250
Mahoredans; but a liberal use of the  convenient
doctrine of cypress which is surely elastic enough to
reach al nost anyt hi ng whi ch Judges wi sh to reach, night
have validated the technical defects and cured the
infirmty."
It nmay be stated that with a viewto give effect tothe
popul ar concept of the word 'Dharnma’ a Bill was introduced

(being Bill No. 10 of 1938 published in the Gazette of I|ndia
Part V. dated 17.9.1938) but it was presumably dropped as it
fell under "Religious and Charitabl e Endowrents” in List 11
of the Governnment of India Act, 1935, which was a Provincia
subj ect. Thereafter the State of Bonbay enacted(l” Bonbay
Public Trust Act being Act No. XXl X of 1950 which'is now in
operation in the States of Maharashtra and CGujarat. By title
Expl anation to s. 1() it has been enacted that a public
trust created for such objects as "Dharma, Dharnada,
Punyakarya or punyadan" shall not be void only on the ground
that the objects for which it is created are unascertai ned
or unascertainable; in other words, in the areas where
legislation sinmilar to the Bonbay Public Trust Act would be
in operation bequests or gifts for religious or charitable

pur poses, expressed in terns for "Dharnma, Dhar mada,
Punyakarya, punyadan, etc."” would not fail on ground of
vagueness or uncertainty. However, in areas where such

legislation is not in force bequests or gifts to 'Dharna
simpliciter would continue to be void on ground of vagueness
or uncertainty.
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In the above context it will be interesting to point
out that in Chaturbhuj Vallabhadas v. Conmi ssioner of
| ncome- Tax(l) the Bonbay H gh Court has taken the view that
where instead of 'Dharma’ the testator used the English word
"Charity’ that wor d wi t hout any qualifications or
[imtations denoted public charity and as such the bequest
was held to be a valid charitable bequest falling within the
definition of "charitable purposes" ins. 4(3) (i) of the
Act .

Turning to the concept of 'Dharmada’ ('which is the
same as ’'Dharnmdaya’) the question is whether that concept
could be said to be as vague as the concept of 'Dharma’. In
Prof. W.Ilson's d ossary. the expression ’'Dharmada’ or
"Dharnadaya’ is stated to be the vernacul ar equival ent of
the Sanskrit expression 'Dharnmada’ or 'Dharnadaya’ and the
expression 'Dharmada’ i s explained thus:

"Dhar madeo, corruptly, Dharmadow, (from Dan or

Daya, donation) ~An endowrent, grant of food, or funds

or funds, for religious or charitable purposes".

(114 1. T.R 144
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Two other allied expressions, nanely, 'Dharmakhaten’ and
"Dharmarth’ are expl ai ned thus:

"Dhar makhat en, ~ (Marathi) The  head of accounts
under which pious-or charitable gifts are entered."

Dharmarth, / (Sanskrit) Any t hing gi ven for
charitabl e or pious purposes. "

In Mol esworths' Dictionary (Marathi-English), Second
Edition, reprinted 1975, the expression 'Dharnadaya  or
"Dharmadav’ is stated to nean "an alns ~or a gift in
charity".

If the respective neanings of the two expressions
"Dharnma’ and 'Dharmmda’ as given inthe above dictionaries
are conpared, it will appear «clear that that the forner is
indefinite and equi vocal whereas the latter is \quite
definite; the former nmeans either law, or virtue or |ega
duty or noral duty but the latter ‘only means an endowrent or
gift for religious or charitable purpose. Simlarly, if the
expression ' Dharna’ is conpared with the expressi on
"Dharmarth’ it wll be clear that the former is indefinite
and equivocal while the latter has only one meaning, nanely,
anything given for charitable or pious purpose. The Mrath
expression ' Dharmakhaten’ nmeans the head of accounts under
which pious or charitable gifts are entered. Fromthe above
di scussion it appears to us clear that though there is sone
justification for hol di ng t hat a gift to " Dhar ma
simpliciter would be invalid on ground of vagueness and
uncertainty, a gift to ’'Dharmada’ (Dharmadaya) would be
definite, the object being certain, nanely, for religious,
or charitable purposes. In common parlance, therefore, the
expression 'Dharnmada’ or 'Dharnmadaya’ cannot be said to be
vague or uncertain and as such a gift to ’'D harnmada
(Dhar madaya) would not be invalid for vagueness or
uncertainty

Counsel for the Revenue" however, strongly relied upon
the decision of the Bonbay Hi gh Court in Devshankar v. Moti
Ram (supra) where that Court has taken the view that a
bequest in favour of ’'Dharmada’ is void by reason of
uncertainty. After going through the argunents of counsel in
that case and the decision of the Court, it appears to us
clear that the Court has accorded a literal and derivative
neaning to the word ’'Dharnmda’ in that 'Dharnada’ neans
property set apart for ’'Dharma’ and having regard to such
derivative Meaning accorded to that expression, the Court
has taken the view that there is no real distinction between
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a bequest to be expended on ’'Dharnada’ and a bequest for
"Dharna’. As against its literal and derivative nmeaning, the
expression 'Dharnmada’ (Dharmadaya) in common parl ance neans,
as nentioned in Prof. WIson's Gossary and Mdleswrth’s
Dictionary, an endowrent or gift for religious or charitable
pur poses and we are inclined
252
to accept the latter popular nmeaning that is invariably
accorded by Oientalists to the expression 'Dharnmda
(Dharnmadaya) and as such in our view a gift to ’'Dharmada’ or
paynment for ’'Dharrmada’ nust be regarded as a gift or paynent
for religious or charitable purposes and such a gift or
payment woul d not be invalid for vagueness or uncertainty.
Apart from the fact' that the concept of 'Dhranmada’ or
" Dhranmada in common parlance neans anything given in charity
or for religious or charitable purposes, it cannot be
di sputed that anmong the tradiing or conmercial comunity in
various parts of this country a gift or payment for
"Dharnmada’ is by custom invariably regarded as a gift to
charitabl'e purposes. In Thakur Das Shyam Sundar .
Addi tional  Commi ssioner _of |Income-Tax U.P. and Another
(supra), a Full Bench decision of The Allahabad H gh Court,
the question was whether, when the assessee, who carried on
busi ness as a comm ssi on-agent, charged on every transaction
of sale of goods worth Rs. 100/- a sum of 15 paise fromthe
person to whom goods were sold and 10 pai se fromthe person
whose goods were sold as 'Dharnmada’ and credited the anmpunts
thus collected. in a separate 'Dharmada’ account which was
held by him to be utilized specifically and exclusively for
charitabl e purposes, the amounts so collected by himwere
liable to be included in his assessable income or not ? The
Hi gh Court held that the said anbunts were not includible in
the assessabl e incone and were not chargeable to i ncone-tax.
The High Court took the view that in ~order to deternine
whet her a particular receipt, by whatever nane it was
called, was or Was not the income. O a4 assessee, its rea
nature and quality had to be considered and if it was
recei ved under a custom the answer to the question depended
on the nature of the obligation created by the custom The
assessee’'s specific case was that in the District of
Shahj ahanpur there was a custom according to which the
conmi ssi on agents real i sed " Dhar mada’ from their
constituents and spent the sane on charity and this specific
case was not controverted by the Revenue, presumably because
the Revenue was aware that such a customdid obtain in the
trading comunity. It was contended on behalf of the Revenue
that the ownership of the fund realised by way of Dharnmada
rested entirely in the assessee who was free to spend the.
amount according to his own discretion, and, therefore, the
assessee’s position qua the 'Dharnada’ account was not that
of a trustee. Rejecting this contention the Allahabad H gh
Court observed thus:

"W are unable to accept the subm ssion that as the
owner, ship of the anmounts credited to the ’dharnmada
account vests in the petitioner and it enjoys sone
di scretion with regard to its
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di sposal it cannot be said that its positionis
not that of a trustee. The question whether the
position of the petitioner, when he received the
amount, was that of a trustee or not will depend upon
the actual customwhich obliged the constituents to pay
dharmada. As stated earlier, the petitioner’s case that
the ambunt realised as dharmada has got to be spent on
charity has not been controverted by the respondents.
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Under the lawrelating to trust, |legal ownership over
the. trust fund and the power to control and dispose it
of always vests in the trus- tee. Accordingly, nerely
because in this case the legal owner ship over the
amount deposited as dharnmada vested in the peti tioner

it cannot be said that its position was not that of a

trustee. Discretion vested in a trustee to spend the

trust anount over charities wll not affect the
character of the deposit."

The above Full Bench decision of the Alahabad Hi gh
Court, it <can fairly be said, anmounts to a judicia
recognition of the custom of collecting 'Dharnada’ anmounts
by traders fromtheir custoners or constituents which casts
an obligation on the traders to spend the sane only on sone
charitabl e purpose. Inother words, a gift or paynent for
"Dharnmada’ is by comercial or trading custom invariably
regarded as a gift for charitable purposes and as such there
is no question of there being any vagueness or uncertainty
about the object for which such gift or paynent has to be
utilized. Counsel for the Revenue sought to contend that the
customreferred to in Thakur Das Shyam Sunder’s case (supra)
shoul d be regarded as being prevalent only in the District

of Shahjahanpur from which the case arose. It is not
possible to accept this contention, for, it is common
know edge that such customary levy for 'Dharmada’ is

frequently collected by traders from their custoners in
several parts of the country. simlar customcreating the
obligation to spend the 'Dharmada” anounts exclusively on
charitabl e purposes was invoked or resorted to by the Punjab
& Haryana High Court .in the case of Comm ssioner of I|ncome-
Tax, Anritsar v. CGheru - Lal Bal Chand (supra) where the
assessee who carried on business in Districts of  Abohar

Hi ssar and Malaut in Punjab & Haryana realised 'Dharnada

amounts from his constituents and the Court held that the
assessee was acting nore or less as a trustee of  such
amounts and as such these were not includible in his
assessabl e i ncone.

Having regard to the above discussion, we are clearly
of the viewthat a gift to 'Dharnada’ or ’'Dharmadaya’ both
in conmon parlance as well as by the customary ~ meaning
attached thereto anmong the comer -
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cial and trading comunity cannot be regarded as void or
invalid on account of vagueness or uncertainty, and it is,
therefore, clear that when the custonmers or-brokers paid the
i mpugned amounts to the assessee ear-marking them for
"Dharnmada’ it nust be held that these paynents were validly
ear-nmarked for charitable purposes. In other words, right
frominception these ambunts were received and held by the
assessee under an obligation to spend the sane for
charitabl e purposes only, wth the result that these
recei pts cannot be regarded as forming any incone @ ofthe
assessee.

The next aspect requiring consideration is whether
because of the conpulsory nature of the levy the inpugned
amounts charged to the custonmers and received by the
assessee Could be regarded as a part of the price or a
surcharge on the price as contended by the counsel for the
Revenue ? In our view, this question is covered by the
decision of this Court in Tollygounge Cl ub case (supra). In
the case the respondent club conducted horse races wth
amateur riders and charged fees for admission into the
enclosure of the club at the tine of the races; a resolution
was passed in 1945 at the general body neeting of the club
for levying a surcharge; of eight annas over and above the
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adm ssion fees, the proceeds of which were to go to the Red
Cross Fund; this resolution was varied by another resol ution
dated January 30, 1950 to the effect that the surcharge
shoul d be ear-narked "for local charities and not solely for
the Indian Red Cross"; every entrant was issued two tickets,
one, an admission ticket for adm ssion to the enclosure of
the club, and the other, a separate ticket in respect of the
surcharge of eight annas for local charities; the question
was whether receipts on account of the surcharge were to be
treated as the respondent’s incone for the assessment year
1960-61; the Appellate Tribunal and the H gh Court on a
reference held that the respondent’s receipts from the
surcharge levied on admssion tickets for purposes of
charity could not be included in the respondent’s taxable
income. On further appeal, ‘this Court held, confirnming the
decision of the H gh Court, that the surcharge was not a
part of the price  for adnmi ssion but was a paynent nade for
the specific purpose of being applied to local charities. At
page 780 of the report this Court has observed thus:

"The ~surcharge is undoubtedly a payment which a race
goer-is required to make in addition to the price of
admi ssion ticket if he wants to witness the race from
the A ub enclosure, but on that account it does not
beconme part of the price for 'add- mssion. The
admi ssion to /'theenclosure is the occasion and not the
consideration for the surcharge taken from the race
goer. It is true that but for this  insistence on
paynment of the

255
surcharge at the time of adm ssion to the enclosure,
the race-goer mght not have paid any amount for |oca
charities. But that does not render the paynent of the
surcharge involuntary, because it is out of his own
volition that he seeks admittance to the enclosure and
if he wants such admittance, he has to pay not only the
price of the adm ssion ticket but also the surcharge
for local <charities. The surcharge is clearly not a
part of the price for adm'ssion but it is a paynent
nmade for the specific purpose of being applied to | oca
charities."
On parity of reasoning the 'Dharmada’ ampunts paid by the
customers cannot be regarded as part of price or a surcharge
on price of goods purchased by the custoners. The anpunt of
"Dharnmada’ is undoubtedly a paynment which a custoner is
required to pay in addition to the price of the goods which
he purchases fromthe assessee but the purchase of the goods
by the customer woul d be the occasion and not the
consideration for the 'Dharmada’ amount taken from the
customer. It is true that without paynment of . ' Dharnada’
amount the custoner may not be able to purchase the goods
fromthe assessee but that would not nake the paynent of
" Dharnmada’ amount involuntary inasmuch as it is out of his
own volition that he purchases yarn and cotton from the
assessee. The ’'Dharmada’ amount is, therefore, clearly not a
part of the price, but a paynent for the specific purpose of
bei ng spent on charitable purposes. The two decisions on
which reliance was placed by counsel for the Revenue,
nanel y, Poosarla Sanmbanurthi’s case (supra) and Pandaria
Pillai’s case (supra) are clearly distinguishable and
i napplicable to the facts of this case inasnuch,as both the
deci sions were rendered under sales-tax |legislation where
the question that was required to be considered was whet her
the realisations for 'Dharmanmi (charitable purpose) in the
former case or 'Mahinmai’ (religious purpose) in the latter
case would fall within the definition of ’'turnover’ as
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contained in the concerned legislation and it was held that
such realisations were includible in the assessee’s
turnover. W do not wsh to express any opinion on the
correctness of these decisions. Suffice it to state that
these ratio of these decisions cannot apply to the instant
case. Since! the realisation in question in the present case
are not a part of the price or surcharge on the price but
paynments for the specific purpose of being spent on
charitabl e purposes, they cannot be regarded as trading
recei pts of the assessee.

Dealing with the factual aspects on the basis of which
counsel for the Revenue sought to support the, Tribunal’s
finding that no trust could be said to have been created by
the custonmers it will be apparent fromthe above di scussion
that none of the aspects are such as woul d | end support
256
to the inference drawn by the  Tribunal. W have already
dealt with the alleged conpulsory nature of the |1|evy and
have poi nted out that the 'Dharnada’ anbunts cannot be said
to have ‘been paid involuntarily by the custoners and in any
case the conmpulsory nature of the paynments, if there be any,
cannot inpress the receipts wth the character of being
trading receipts. Further, it is not possible to accept the
subm ssion that the customers being illiterate did not
appreciate that they were paying the anmounts with a viewto
create a trust, especially when it has been found that such
paynments were nade pursuant,to a custom which obtained in

the comercial and' trading community; indeed, being a
customary |evy the  constituents or custoners whether
literate or illiterate would be know ng that the additiona

paynment over and above ;he price were neant for being spent
by the assessee for charitable purposes. Further, the fact
that the assessee woul d be having sonme discretion as regards
the manner in which and the time when'it should spend the
' Dharnmada’ anounts for charitable purposes would not
detract the position the assessee held qua such anounts,
nanely, that it was under the obligation to wutilize them
exclusively for charitable purposes. It is true'that the
assessee did not keep these ampbunts in a separate bank
account but adnittedly a separate 'Dharnada’ account was
mai ntai ned in the books in which every receipt was credited
and paynent nmade there out on charity was debited and the
Hi gh Court had clearly found that these ampbunts were never
credited in the trading account nor were carried to the
profit and |oss statenment. Having regard to thi's position

it seems to us clear that the Tribunal’s finding that no
trust could be said to have been created by the custoners in
respect of the inpugned amobunts will have to be regarded as
erroneous.

In the result, after considering both the aspects, we
are of the view that the inpugned realisations nade by the
assessee from its customers for 'Dharnada’ being walidly
ear-marked for charity or charitable purpose could not be
regarded as the assessee’s income chargeable to incone-tax.
The ultimate. conclusion of the Hi gh Court, is, therefore,
confirmed and the appeals are dism ssed with costs.

N. V. K. Appeal s di snmi ssed.
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