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Leave granted

The facts of this case revolves as to how the
appel | ants cl andestinely and by suppressing the facts tried to
grasp the public | and nmeasuring 59.17 acres in Khasra Nos.

943, 960, 961, 962 of Jahangirabad ( Jail Bag ) area of Bhopa
city under the guise of order dated 2.3.1954 passed by the
Jagir Commissioner in respect of land in Khasra Nos.72/1, 73,
74, 75, 76 in village Dharanpuri.

The facts of this case are cumbersonme and nay be

recited briefly and strictly for the purpose of disposal of this
appeal. The present disputed | and neasuring 59.17 acres in
Khasra Nos. 943, 960, 961 and 962 was recorded in the nane

of jail departnment and situated in the area of Bhopal ‘city near
the Arera Hills in front of old jail prenises since 1935. It
appears that the area was devel oped as a garden having trees

of Mangoes, Janmun, Lenon etc. and the sane was used to let

out to different contractors and the property was nanaged
fromthe incone received fromthe fruits grown in the garden
No revenue was assessed on that incone as the |and bel onged

to the State Governnent. It is not disputed that the said | and
was given on | ease to one Shri Bhawani Singh and Shri Jamee
Ahmed by the Superintendent of Jail for a consideration of

Rs. 375/ - per annum Subsequently one Shri Rashiduzzafar

Khan, the predecessor of the appellants, obtained a deed of
relinquishment in his favour fromthe | essees Bhawani Singh
and Janeel Ahnmed. This was done wi thout the concurrence

and consent of the CGovernnent. Rashiduzzafar Khan

continued using the land in the capacity of |essee and used to
pay annual rent at the rate of Rs.375/-.

Rashi duzzaf ar Khan, predecessor of the appellants

submitted an application in August, 1960 to the Gover nnent
for recording his name as a Bhumi swam in respect of the said
l and in Khasra Nos. 943, 960, 961 and 962. The sane was,
however, rejected by an order-dated 5.8.1962. Another
application filed by the appellants herein was rejected on
29t h/ 30t h January, 1965 on the ground that the land in
guestion was recorded in the nane of jail departnment.
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Thereafter, a proceedi ng under Section 248 of the
Madhya Pradesh Land Revenue Code, 1959 (hereinafter
referred to as "the Code’) was initiated for eviction of the
appel lants in 1981. It was held that the appellants were the
trespassers and order of eviction was passed by the Tahsil dar
on 16.9.1981. The Tashildar’s order was chall enged before the
SDO whi ch was dismi ssed on 19.3.1985. SDO s order was
chal | enged before the Conm ssioner in second appeal and the
same was di sm ssed by the Conm ssioner on 29.6.1989. The
order of the Conmi ssioner was challenged by filing MP.
No. 3978 of 1991, which was di sm ssed as w t hdrawn on
25.4.1998. Thereafter, the Conm ssioner’s order was assailed
bef ore the Revenue M nister and he directed an enquiry in the
matter and the said order was set-aside by the Governnent by
its order dated 1.11.1991 on the ground that the Revenue
M ni ster had no jurisdiction to pass such an order. This
woul d show that the order of eviction passed by the Tahsil dar
on 16.9.1981 attained-its finality.

Another attenpt was nmade by the appellants by
filing application under Section 57(2) of the Code on
14.11.1983 praying inter aliato declare Bhum swanm rights in

their favour. The said application was filed before the SDO
Bhopal , on the basis of the registered deed dated 6.4.1940
execut ed by Bhawani Singh and Janeel Ahned. Thi s

applicati on was, however, not pursued by the appellants.
Thereafter, the appellants filed civil suit No.159-

A/84 in the Court of District Judge, Bhopal. 'In the said suit

the State Government filed the witten statenent. The said

suit was di smssed on withdrawal on 1.7.1998.

Thereafter, the appellants filed an application for
mutati on before the Naib Tahsildar in1989. The said
application was all owed by the Tahsildar on 29.1.1990. Suo
Mot u proceedi ngs were drawn by the Collector, Bhopal on
3.8.1990. An enquiry was ordered against the Naib Tahsil dar
and by an enquiry report dated 27.4.1994 the Nai b Tashil dar
was held guilty of ordering nmutation inproperly.

Fromthe aforestated facts it clearly appears that the
land in dispute was recorded in the name of jail departnent
since from1935 till 1989, when for the first tinme the
appel l ants filed an application for nutation

At this stage, we may di spose of one of the
argunents of M. Rohtagi |earned senior counsel for the
appel lants. It is contended that pursuant to the Jagir
Commi ssioner’s order dated 2.3.1954 Civil Suit No.180-A of
1984 was filed by the appellants which was decreed by the
Trial Court and affirmed by the Division Bench on 17. 4.1987
and SLP agai nst the sane was di sm ssed on 6.5.1988.
Therefore, the present dispute is barred by the principle of res
j udi cat a. He specifically referred to issue No.9 in the said
suit. It reads:-
"Whet her the order dated 02.03.1954 of the
Jagir Commissioner is contrary to |aw and
voi d?"

According to M. Rohtagi, the order of Jagir Comnm ssiner
dated 2.3.1954 was on one of the issues in suit No.180-A/ 84
whi ch has been decreed in favour of the appellants and since
the present case al so revol ves around the order dated
2.3.1954 passed by the Jagir Comm ssioner the present
dispute in hand is barred by the principle of res judicata.
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In our view, this subm ssion is msconceived. It is
not disputed by the respondents that the decree in Civil Suit
No. 180- A/ 84 passed in favour of the present appellants has
attained finality, SLP being dismssed on 6.5.1988. It is,
however, to be noted that it is the specific case of the
respondent - Government that the order of the Jagir
Conmi ssi oner dated 2.3.1954 which was the subject matter of
Cvil Suit No. 180-A/84 does not include the area of the |and
in the present dispute. Fromthe order of Jagir Comi ssioner
as quoted by the Trial Court it clearly appears that the | and
involved in the earlier suit was in Khasra Nos.72/1, 73, 74, 75
and 76 in village Dharanpuri and the area of land is 7.26
acres. Undisputedly, the land involved in the present dispute
rel ates to Khasra Nos. 943, 960, 961 and 962 of Jahangirabad
area of Bhopal city neasuring 59.17 acres. Wiile it is true
that in issue No.9 inthe said suit reference was made to the
order passed by the Jagir Conmssioner dated 2.3.1954 which
was decided in favour of the appellants but the land in the
present di'spute was not covered by the Jagir Conmi ssioner’s
order dated 2.3.1954. As already noticed the land in the
present dispute is distinctly different fromthe point of view of
the location of the land and Khasra Nos. fromthe subject
matter of earlier suit. Therefore, by no stretch of imagination
it can be said that the present dispute is hit by the principle of
res judicata in view of the decision rendered in Cvil Suit
No. 180- A/ 84, which has attained finality. [In this connection
reliance has been placed by M. Rohtagi on the cases of
Dhanvant hkumar i ba VS. State of Cujarat, (2004) 8 SCC
121, WMahila Bajrangi vs. Badribai, (2003) 2 SCC 464 and
Phool Pata vs. Vishwanath Singh. 2005 Al R3575. These
deci sions are of no assistance to the appell ants’ case.

Next, M. Rohtagi referred to the provisions of the
Bhopal Abolition of Jagirs and Land Reforms Act, 1953 (in
short the Act), in particularly Section 4, Section 5, sub-section
1(b) of Section 6, Sub-section (2) of Section 6, Section 17 and
Section 27. According to M. Rohtagi, no appeal has been
preferred by the State Governnent agai nst the Order of the
Jagir Commi ssioner dated 2.3.1954 as provi ded under Section
27 of the Act. The order passed by the Jagir Comi ssioner
has becone final. This contention woul d be of no help tothe
appel l ants’ case. W have already held that the Jagir
Comm ssioner’s order dated 2.3.1954 does not refer tothe
land in dispute in the present case neasuring 59.17 acres.
We have al so held that the Iand in question has been recorded
in the name of jail departnment in revenue records since from
1935. It was never Jagirs land prior to the enforcenent of
abolition of Jagirs Land Reforms Act. That the land in
guestion was not covered by the Jagir Commi ssioner’s order
dated 2.3.1954 has been accepted by the appellants by their
own conduct .

That the land in the present dispute is not a part of
the order dated 2.3.1954 passed by the Jagir Comnm ssioner is
also fortified by the following facts which we will be reciting
presently.

In the CGvil Suit No.159-A/84 filed by the appellants,
inter alia prayed the followi ng relief:

"(A) A decree for declaration be passed in
favour of the plaintiffs and it be decreed that
the plaintiffs have becone Bhum swani s and
owners of the suit |lands situated in Bhopa
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town at Hoshangaband Road nentioned in
Khasra Nos. and area as shown bel ow: -

Khasra Nos. Area
943 25.92
960 12. 39
961 7.23
962 13.63
Tot al : 59. 17 acres.

In the said suit, the appellants admtted in paragraph 5 that
Bhawani Singh and Janeel Ahned used to send Rs.375/- to

jail departnment which was paid by | ate Nawab Rashid \026Uz-
Zafar Khan from 1940 till his death, and after his death in
1961 the plaintiffs reunited the anmount till 1978, when the jai
departnment refused-to accept the paynent.

In paragraph 11 it is stated that the Nai b Tahsil dar
Nazul , Bhopal passed an order dated 16th Septenber, 1981
evicting the plaintiffs fromthe | and which has attained finality.
As already noticed the suit was withdrawn by the appellants
and was di sm ssed on wthdrawal on 1.7.1988.

I n paragraph 22 of the plaint, the plaintiffs averred
that they paid inconme tax and wealth tax on the stud and
agricultural farmand it was assessed by the Inconme Tax and
ot her Taxation authorities. |In the return filed by the
appel l ants on 8.6.1968 in paragraph 5 (Jail Bagh Farm, the
appel l ants admitted that they are only | essees’ of the I and and
that they paid a rent of Rs.375/- per annumto the jai
departrment of M P.

In the application filed before the SDO by the
appel lants on 14.11.1983 it is also adnmitted in pargraph 5
that | ate Rashiaz Zaffar Khan used to send Rs.375/- yearly in
the | eased account to the jail departnent. In the said
application Khasra Nos. 943, 960, 961 and 962 and total area
of the | and neasuring 59.17 acres are shown. A prayer was
nmade that the appellants be decl ared as Bhum swani “of the
di sputed | ands.

In the letter dated 30.7.1968 counsel for the
appel l ants addressed to the Assistant Controller of Estate
Duty, Indore, in connection with the estate duty of Late
Nawabzada Rashi duzzafar Khan, it is stated in paragraph 4 of
the letter as under: -

"Jail Bag Farm

Copy of the Khasra in respect of Jai
Bag Land, Khasra Nos. 943, 960, 961 and 962
of village Shahar is enclosed. As this land is
owned by the Jail Departnment, as per |and
records, it is called Jail Bag Farm Qur client
pays rent of Rs.375/- per annumto the Jai
Departnment of MP. in respect of this |and
owned by the Jail Department."

(enphasi s suppl i ed)

In the letter dated 18.10.1962 witten by the
Chartered Accountant of the appellants to the Deputy
Controller of the Estate Duty, it is stated in 3.9 that Stud
Farm (Jail Bagh) standing in the area of about 59 acres, which
is used for breeding of horses, and that |and does not bel ong
to the owners.

The facts as adunbrated above would clearly show
that all along the appellants accepted that the | and bel onged
to the jail department and they were only the | essees paying
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rent of Rs.375/- to the jail departnent. In all the
correspondences as recited above not even a reference was
nade to the order dated 2.3.1954 passed by the Jagir
Conmi ssi oner

For the first time in 1989 an application was made
under Section 109 of the Code for nutation purportedly on the
strength of the order dated 2.3.1954 passed by the Jagir
Conmi ssi oner. The power under Section 109 can only be
exercised by the authority in respect of any person lawfully
acquiring a right and such application shall also be filed
within six nonths fromthe date of such acquisition. 1In the
i nstant case, as already noted, the |land in question was never
lawful |y acquired by the appellants as they were only the
| essees paying Rs.375/- to the jail authorities and there was
no question of |awfully acquiring any right as contenpl ated
under Section 109 of the Code.. This apart, right if any, is
acquired lawfully by any person; such application nmust be
made within six nonths fromthe date of such acquisition and
therefore application made for the first tinme in 1989 under
Section 109 of the Code purportedly on the basis of the order
dat ed 2. 3.1954 passed by the Jagir Commi ssioner was clearly
an abuse of the process of |aw.

We may now nake a qui ck survey of the rel evant
Sections of the Code, for the purpose of disposal of the case at
hand.

Chapter |1 X, Section 104 of the Code deals with the
| and records.

Section 108 of the Code deals with the record of
rights and shall include the following particul ars:
(b) the names of all occupancy tenants and
Government | essees together with survey
nunbers or plot nunbers held by them and
their area, irrigated or unirrigated;

Section 117 of the Code deals with the presunption
as to entries in land records and it provides that all entries
made under this Chapter in the |and records shall be
presuned to be correct until the contrary is proved.

Section 114 of the Code deals with the |and records
and it provides that in addition to the map there shall be
prepared for each village a khasra or field book.

Section 116 deals with the disputes regarding entry
in khasra or in any other land records and it provides that if
any person is aggrieved by an entry nade in-the land records
prepared under Section 114 he shall apply to the Tahsildar for
its correction within one year of the date of such entry.

In the present case Khasra Nos. were entered in the
nane of jail departnment since from 1935 and if the appellants
were aggri eved they could have rai sed the di spute under
Section 116 to the Tahsildar for its correction within one year
fromthe date of such entry. As already noted Section 117
rai ses a presunption as to entries in land records being
correct until the contrary is proved. Having not availed the
af oresai d provisions of Law, the only renedy that was open to
the appell ants was under Section 57(2)(3).

Section 57 Chapter VI of the Code deals with the
land and | and revenue. It provides that all |ands belong to the
State Governnent, and all such | ands including standing and
flowi ng water, mnes, quarries, mnerals and forests reserved
or not, and all rights in the sub-soil of any |land are the
property of the State Governnent. Proviso to Section 57
provides that the Section shall not affect any rights of any
person subsisting at the coming into force of this Code in any
such property. Sub-section 2 of Section 57 provides that if
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any dispute arises between the State Governnent and any
person in respect of any right under sub-section (1) such
di spute shall be decided by the Sub-divisional Oficer
Further, sub-section 3 provides that if any person is aggrieved
by any order passed by the SDO under sub-section 2 he may
file a civil suit to contest the validity of the order within a
peri od of one year fromthe date of such order
As already noticed the appellants filed a Cvil Suit
No. 159- A/ 84 and it was disnissed on withdrawal on 1.7.1998.

As already noted on application being filed by the
appel l ants in 1989, the Tahsildar by ex-parte order dated
29.1.1990 ordered the land in question to be nutated in the
nane of the appellants. The Tahsildar in his order also
noticed that the nanme of the jail departnment is nmentioned in
the land records. However, the order was passed ex-parte on
the ground that despite several letters sent to the jai
depart ment. none appeared on its behalf. W have already
noted that the order passed by the Naib Tahsil dar dated
29.1. 1990 was an abuse of the process of |law. The said order
was set-aside by the Appellate Authority, in our view, rightly
by a detail ed order passed on24.6.1996. Aggrieved thereby a
revi sion under Section 50 of the Code was preferred before the
Board of Revenue. Section 50 reads: -

"50. Revision.-(1) The Board ( or the

Conmi ssioner)/ (x x x ) or the (Settlenent
Conmi ssi oner or the Collector or the

Settlement Officer) nay at any tine on its/his
notion or on the application made by any

party for the purpose of satisfying
itself/hinmself as to legality or propriety of any
order passed by or as to the regularity of the
proceedi ngs of any Revenue O ficer

subordinate to it/himcall for, and exam ne the
record of any case pending before, or disposed
or by such officer, and may pass such order in
reference thereto as it/he thinks fit:

On a cursory reading of Section 50 it postul ates that the

Board of Revenue woul d exerci se revisional powers if the

revenue officer subordinate to it, appears to have exercised a
jurisdiction not vested in it by law or to have failed to exercise
a jurisdiction so vested or to have acted in the exercise of its

jurisdiction illegally or with material irregularity. 1In the
i nstant case, the Board of Revenue erroneously called for the
report again by directing a roving enquiry. As' was poi nted

out by the High Court, the Board of Revenue exercised
revi sional powers which is patently erroneous, contrary to | aw
and it transgressed its revisional jurisdiction byccalling report
fromthe Tahsil dar despite the inpeccable facts available on
the record. Thus, the High Court was justified in setting-aside
the said order.

Even in the report submtted by the Nai b Tahsildar
on 7.9.1996 it is stated as under
“I'n the Patwari record 1995-96 Khasra No. 943,
area 25.92 Khasra No. 960, area 12.39, Khasra
No. 961 \ 026 area 7.23, Khasra No. 962 \026 area
13.63, on total 59.17 acre in the Khasra,
Departnment of Jail is recorded. But at the
pl ace Stud Farmis constructed."

( enmphasi s added )
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The report shows that the land in dispute was clearly
recorded in the revenue records in the nane of jai

departrment and the board of revenue acted contrary to the
facts in ordering nutation to be carried out in favour of the
appel lants. It is unfortunate.

In the facts and circunstances this appeal is devoid
of nmerits and deserves to be di sm ssed which we hereby do.
Consi dering the fact that the appellants were suppressing the
facts at every stage of proceeding, we deemit necessary that
the appeal deserves to be dism ssed with costs which we
quantify at Rs.10,000/- (Rs.Ten Thousand Only). The appea
is dismssed with costs.




