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This is an application under Section 11(6) of the Arbitration and
Conciliation Act, 1996 (hereinafter referred to as "the Act") for appointnent
of a Presiding Arbitrator/ Chairperson of the Arbitral Tribunal under the
arbitration agreenent. It has been placed before ne as the person desi gnated
by the Chief Justice to act under Section 11(6) of the Act.

The Respondent-Conpany has a | ease of the land situated at Pl ot No.
A-11, Sector-62, Noida fromthe New Okhla |Industrial Devel opnent
Authority for a period of ninety years. The Respondent wanted to construct
and devel op an Exhibition Centre on the said land. There were negoti ations
bet ween the Petitioner-Conpany and the Respondent-Conpany, as a result
of whi ch an excl usi ve Managenent Agreenent was arrived at on
29.10. 2003. Under the said agreement, the Petitioner was granted the
exclusive right to nanage the said plot of land for a period of ten years from
the date on which 'Vacant Possession’ was handed over to it. Certain other
terns as to paynments were agreed to between the parties. Two cl auses, 8.0
and 8.1 of the said agreenent, which are of rel evance, are as under
"8.0 In the event of breach of warranties by any of the parties
the other party can seek relief by way of specific performance
of the contract.

8.1 Arbitration: Any dispute, controversy or claimarising out
of or inrelation to this exclusive Managenent Agreenent shal
be settled by a panel of three arbitrators (the "Arbitration
Panel ") in accordance with the provisions of the Arbitration and
Conciliation Act, 1996. | TEC and Rodermadan shall | appoi nt one
arbitrator each and such arbitrators shall, wthin seven days of
their appointnent, designate a third person to act as the
chairman and the presiding arbitrator. The arbitral proceedi ngs
shal | take place in Delhi and shall be conducted in the English
| anguage. Any such di spute, controversy or claimsubnitted for
arbitration shall be considered a comrercial dispute arising
under the Arbitration and Conciliation Act, 1996. The award of
the Arbitration Panel shall be a reasoned one, and shall be fina
and binding on the Parties."

Certain disputes had arisen between the parties, as a result of which
on 16. 3. 2005 the Petitioner filed an application under Section 9 of the Act
before the H gh Court of Delhi (OW No. 98/2005) and obtained an order
directing the Respondent to naintain status quo with regard to the
possession and title of the said plot of |and.

On 8.4.2005, the Petitioner sent a legal notice to the Respondent
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i nvoking Cl ause 8.1 of the said agreenment. By the said notice invoking
arbitration, the Petitioner appointed Dr. L.M Singhvi, Senior Advocate, as
its nominee arbitrator in terns of the Managenent Agreenent and requested

the Respondent to nominate its arbitrator in terns of the said clause within a
period of thirty days fromthe date of receipt of the notice. It was clarified in
the said notice that since the agreenent provided for Indian Law as the
applicable law, an Indian jurist had been appointed. It was stated that this
woul d not be deened or construed to be a waiver of the Petitioner’s right to
have the third or Presiding Arbitrator froma neutral country (i.e. other than
I ndia and Cyprus), the arbitration invoked being an "Internationa

Conmercial Arbitration” within the meaning of Section 2(1)(f) of the Act.

On 4.5.2005, the Respondent replied to the said notice of the Petitioner

rai sing several contentions, inter alia taking the stand that there was no
arbitration agreenent in existence. Nonetheless, it appointed Justice S.C
Jain, a retired Judge of the Allahabad Hi gh Court as its noninee arbitrator
"wi t hout prejudice" to their right to challenge the validity of the arbitration
proceedi ngs. By a letter dated 20.5.2005, Justice Jain accepted his

appoi ntnent as an arbitrator. However, since the two arbitrators were not

able to arrive at a consensus with regard to the appointnment of the Presiding
Arbitrator/ Chairperson of the Arbitral Tribunal, the Petitioner noved this
application under Section 11(6) of the Act on 29.8.2005 for appoi ntnent of a
Presiding Arbitrator/ Chairperson of the Arbitral Tribunal

M. Ranjit Kumar, |earned Senior Counsel for the Respondent, has
raised a prelimnary objection that the petition has been filed by the
Petitioner-Conpany through M. Roger Shashoua, authorized representative
of the Petitioner-Conmpany, but verified and signed by M. Raj Mnek
hol di ng a Power of Attorney from M. Roger Shashoua. The contention is
that the Power of Attorney only permts M. Raj Manek to represent M.
Roger Shashoua in his personal capacity but does not enpower himto
represent the Petitioner-Conpany. M. R F.- Narinan, |earned Senior
Counsel for the Petitioner, has drawn our attention to Exhibit PFR 2 filed
along with the rejoinder. The docunent Exhibit P/R-2, which is a certificate
by M. Roger Shashoua, Director of the Petitioner-Conpany, clarifies that
M. Raj Manek is duly authorizedto represent himin his personal capacity
as well as the Petitioner-Conpany:

"\ 005before any court or other judicial authority or any other
concerned authority to file petitions, applications, docunents
etc. and to appoint any advocate in connection thereto and to do
all acts, deeds and things that the above M. Raj Manek may
deem fit and proper in pursuance thereof."

In view of this docunent, | find no substance in the contention

M. Ranjit Kumar, |earned Senior Counsel for the Respondent, raised
a further prelinmnary contention that in viewof the decision of the
Constitution Bench in SBP & Co. v. Patel Engineering Ltd. , it has now
been concl usively held that the power exercised by the Chief Justice or his
desi gnat e under Section 11(6) of the Act, is not an adninistrative but a
judicial power and that the designate of the Chief Justice has to judicially
determ ne the issues arising under Section 11(6) of the Act. He contends that
under Article 145 of the Constitution of India, the Suprene Court is
enpowered to frame "rules for regulating generally the practice and
procedure of the Court"”, and under C ause (2), the m ninmum nunber of
Judges, who were to sit for any purpose, is also to be fixed by the rules. The
Supreme Court has franmed rul es known as the Suprene Court Rules, 1966
(hereinafter referred to as "the Rules"). Under Oder VII Rule 1 of the Rules,
"Every cause, appeal or matter shall be heard by a Bench consisting of not
| ess than two Judges nom nated by the Chief Justice". Exception is made for
those matters specifically provided thereunder, which could be heard by a
Judge sitting singly nom nated by the Chief Justice. The contention is that
since a petition under Section 11(6) of the Act is not specifically enunerated
under the proviso to Order VIl Rule 1 of the Rules, such a petition would
have to be heard by a Bench consisting of not |ess than two Judges.
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In ny view, this contention is entirely nm sconceived for two reasons.
In the first place, Article 145 of the Constitution itself proceeds by declaring
that the provisions of the Article were "subject to the provisions of any |aw
made by Parliament". The Act is definitely a "law nmade by Parlianment" and
it does not prescribe that a petition under Section 11(6) has to be heard by a
Bench consisting of at |east two Judges. Second, the power under Article
145 of the Constitution and the Rules framed thereunder, are intended to
govern the practice and procedure of the Suprene Court. | amunable to
persuade nyself to believe that, the power exercisable by the Chief Justice
under Section 11(6) of the Act is the power of the Supreme Court under the
Constitution. My first inpression on this issue is also confirned by the
judgrment of this court in Patel Engineering (supra), where it was observed
t hat:
"I't is comon ground that the Act has adopted the UNClI TRAL
Model Law on International Comrercial Arbitration, but at the
same time, it has nmade sone departures fromthe Mdel Law.
Section 11 is in the place of Article 11 of the Mdel Law. The
Model Law provides for the making of a request under Article
11 to "the court or-other authority specified in Article 6 to take
the necessary neasure". The words in Section 11 of the Act are
"the Chief Justice or the person or institution designated by
him'. The fact that instead of the court, the powers are
conferred on the Chief Justice, has to be appreciated in the
context of the statute. "Court" is defined in the Act to be the
Principal Cvil Court of original jurisdiction of the district and
i ncludes the High Court in exercise of its ordinary original civi
jurisdiction. The Principal Cvil Court of original jurisdiction is
normal ly the District Court. The High Courts in India

exercising ordinary original civil jurisdiction are not too many.
So in nost of the States the court concerned would be the
District Court. Qovi ously, Parlianent did not want to confer

the power on the District Court, to entertain a request for
appointing an arbitrator or for constituting an Arbitral Tribuna
under Section 11 of the Act. It has to be noted that under

Section 9 of the Act, the District Court or the H gh Court
exercising original jurisdiction, has the power to nake interim
orders prior to, during or even post-arbitration. It has also the
power to entertain a challenge to the award that may ultimately

be made. The framers of the statute nust certainly be taken to
have been conscious of the definition of "court" in the Act. It is
easily possible to contenplate that they did not want the power
under Section 11 to be conferred on the District Court or the

Hi gh Court exercising original jurisdiction. The intention
apparently was to confer the power on the highest judicia
authority in the State and in the country, on the Chief Justices
of the H gh Courts and on the Chief Justice of India."

In short, the power under Section 11(6) is the power of a designate

referred to under the Section and not that of the Supreme Court, albeit that it
has now been held to have judicial characteristics by reason of the judgnent

in Patel Engineering (supra). Since this is the power of the Chief Justice

and not the power of the Suprene Court, the specification in Oder VII Rule

1 of the Rules as to the mni mum nunber of Judges, would have no

application thereto. If the argument of the |earned counsel i's right, then even
the Chief Justice cannot pass such an order unless he is sitting in a Bench
with one or nore conpani on Judge. No such intention is evidenced by

Parliament in enacting Section 11(6) of the Act. Since Parlianment has

enacted a | aw under which the power is exercisable by the Chief Justice or

hi s designate, who could be "any person or institution", |I do not think that
the requirenent of Oder VII Rule 1 of the Rules would apply to such a
situation at all. The contention is, therefore, rejected.

The Respondent’s nain opposition to this petitionis on the ground
that there is no arbitrati on agreenent in existence since the Managenent
Agreenment was nerely a proposal, which was subject to approval of the
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sharehol ders of the conpany; that a neeting was called for the sharehol ders

of the conpany at which the said proposal was put forward for approval and

was specifically rejected by a resolution passed by the sharehol ders; that the
nom nation of Justice Jain was w thout prejudice to the rights and

contentions of the Respondent and that this petition was m sconcei ved and
untenabl e as the High Court of Del hi would have exclusive jurisdiction in

the matter, as it had already been noved under Section 9 of the Act. For the
sai d reasons, the Respondent has sought dism ssal of this petition

Bef ore exam ning the facts of the present petition, it is necessary to
encapsul ate the conditions necessary for the exercise of the designate’s
power under Section 11(6) and the judicial determ nations necessary by the
designate at the stage of Section 11(6). In addition to the conditions already
enunerated in the Section, the judgnent in Patel Engineering (supra)
provi des that:
"The Chief Justice or the designated judge will have the right to
decide the prelimnary aspects as indicated in the earlier part of
this judgnent. These will be his own jurisdiction to entertain
the request, the existence of a valid arbitration agreenent, the
exi stence or otherwi se of a live claim the existence of the
condi tion for the exercise of his power and on the qualifications
of the arbitrator or arbitrators\005"

Further, it has also been held that determ nation of certain prelimnary
jurisdictional issues i's mandatory for the designate:

"It is necessary to define what exactly the Chief Justice,
approached with an application under Section 11 of the Act, is
to decide at that stage. Ooviously, he has to decide his own
jurisdiction in the sense whether the party naking the notion
has approached the right Hi gh Court. He has to deci de whet her
there is an arbitration agreenent, as defined in the Act and
whet her the person who has nmade the request before him is a
party to such an agreenent. It is necessary to indicate that he
can al so decide the question whether the claimwas a dead one;
or a long barred claimthat was sought to be resurrected and
whet her the parties have concluded the transaction by recording
satisfaction of their nutual rights and obligations or by
receiving the final paynent wi thout objection. It may not be
possi bl e at that stage, to decide whether a |ive claimnmade, i's
one which comes within the purview of the arbitration clause.

It will be appropriate to | eave that question to be decided by the
Arbitral Tribunal on taking evidence, along with the nerits of

the clainms involved in the arbitration. The Chief Justice has to
deci de whet her the applicant has satisfied the conditions for
appointing an arbitrator under Section 11(6) of the Act."

| am therefore, required to decide whether the prelininary conditions
necessary for the exercise of the designate s power under Section 11(6) are
satisfied, especially whether there exists a valid arbitral agreement.

One nore issue needs appraisal here: what kind of evidence is the

desi gnat e under Section 11(6) required to place reliance on to arrive at a
finding on the prelimnary jurisdictional issues? According to the judgnent
in Patel Engineering (supra):

"For the purpose of taking a decision on these aspects

(prelimnary jurisdictional issues), the Chief Justice can either

proceed on the basis of affidavits and the docunents produced

or take such evidence or get such evidence recorded, as nmay be

necessary. We think that adoption of this procedure in the

context of the Act woul d best serve the purpose sought to be

achi eved by the Act of expediting the process of arbitration

wi t hout too nmany approaches to the court at various stages of

the proceedi ngs before the Arbitral tribunal."

Accordingly, | amgiven w de discretion to deci de what evi dence\027
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oral or docunentary\027is necessary for nme to nake an effective finding on
the prelimnary jurisdictional issues.

That an agreenent dated 29.10.2003 was signed by the Directors of

the Respondent - Conmpany for and on behalf of the Respondent as well as by
the Directors of the Petitioner-Conpany for and on behalf of the Petitioner is
not in dispute. What is in dispute is that, subsequent thereto, the said
agreenment has been repudiated in an Extraordi nary General Meeting alleged
to have been held on 14.9.2004. It is further alleged that the Managenent
Agreenent dated 29.10.2003, which was signed by the Directors of the
Petitioner on the one hand and the Directors of the Respondent on the other
hand was nmerely a proposal subject to approval of the sharehol ders of the
Respondent - Conpany. Certain docunents are placed on record and ny

attention has been drawn thereto in support of this stand of the Respondent.

The Petitioner, however, has enphatically denied that any resol ution
was passed in the Board Meeting of 14.9.2004, as alleged, by which the
Management, Agreement has been repudi ated or rendered i neffective. One
Roger Shashoua, whois a mmjor sharehol der and Director of the Petitioner-
Conpany, 'is also-a major sharehol der and Director of the Respondent-
Conpany, had personal know edge as to the affairs of the Respondent-
Conpany and, therefore, the Petitioner is aware that no such Extraordinary
General Meeting of the Respondent-Conpany was held on 14.9.2004 at all,
as all eged. However, in support of his stand, M. Ranjit Kumar drew mny
attention to copies of certain resolutions purporting to the extract of the
resol uti on passed on 14.9.2004 at 11:00 A.M in an Extraordi nary Genera
Meeting held at Business Centre, Hotel” Park Royal Intercontinental, Nehru
Pl ace, New Del hi. This resolution is vehemently disputed by M. Narinan,
appearing for the Petitioner-Conpany.

It is not possible to accept the correctness of the disputed docunents

or to proceed on the footing that there was such a resolution passed in an
Extraordi nary General Meeting by which the Managenent Agreenent of

29.10. 2003 was not approved and, therefore, resolved to be treated as nul
and void. M. Ranjit Kumar then suggested that he be given an opportunity

to | ead evidence, including oral evidence to substantiate his stand.
Exercising the discretion granted to me in Patel Engineering (supra), |
decline M. Ranjit Kumar’'s request as | do not believe that oral evidence is
necessary to determ ne the present issue. | decline to do so for even if the
power under Section 11(6) be judicial in the sense of requiring a judicia
determi nation by the designate of the Chief Justice, it surely does not render
the designate of the Chief Justice into a trial court.

M. Ranjit Kunmar then placed reliance on Clause (6) of the Mnutes of
the Meeting of the Respondent-Conpany dated 29.10.2003 in which there
was a Resol ution passed with regard to ' Management Agreenent’, ‘which
inter alia reads as under:

"6. Managenent Agreenment

M. Roger Shashoua proposed to grant a (sic) exclusive
Managenent Agreenment to Rodenadan India Ltd. to manage
the upcom ng expocentre on a m ni mum guar ant ee basis. The
way the Expocentre will have confirmed i ncome fromthe
begi nning and will enjoy the worl dw de experience of
Rodermadan India Ltd. The Board nenbers agreed to the
proposal s, subject to statutory approvals.

Resol ved that the nanagenent contract with Rodenadan | ndia
Ltd. for the nanagenment of the centre be approved by all board
menbers present subject to statutory approvals fromthe
respective authorities, if any\005."

There is no dispute on this resolution. Adnittedly, the Director of the
Petitioner-Conpany had attended this nmeeting and, in fact, it is pursuant to
this resolution that the Management Agreenent dated 29.10. 2003 was
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entered into between the Petitioner and the Respondent. M. Ranjit Kumar
contended that the said resolution proved that the Managenent Contract was
"subject to statutory approval fromthe respective authorities, if any".
According to him M. Roger Shashoua is a Director of Rodenadan |ndia
Limted (the Petitioner-Conpany) and another conpany, known as,
Rodermadan Hol di ngs Ltd., and al so a sharehol der in the Respondent -
Conpany. He contends that Section 299 of the Conpanies Act, 1956
contenpl ates that:

"Every director of a conmpany who is in any way, whether

directly or indirectly, concerned or interested in a contract or
arrangenent, or proposed contract or arrangenment, entered into

or to be entered into, by or on behalf of the conpany, shal

di scl ose the nature of hi's concern or interest at a neeting of the
Board of directors".

Under Section 300, such a Director is precluded fromtaking any part

in the discussion of the Board of Directors nor allowed to vote with regard to
a resolution touchi ng-upon such a contract. Learned counsel contended that

M . Roger 'Shashoua was interested in the contract, and therefore, the
Managenent Contract was null -and void because an interested director had

vot ed t hereupon.

To say the | east, the argument appears to be one of sheer desperation,
innmy view It is nobody's case that M. Roger Shashoua is a party to the
Managenent Agreenment. The Managenent Agreenent is between the
Petitioner-Conpany and the Respondent- Conpany. Merely because M.

Roger Shashoua happens to be a Director of the Petitioner-Conpany as well

as, a sharehol der in'the Respondent-Conpany, [ do not think that the

provi sions of Sections 299 or 300 of the Conpanies Act were attracted to the
situation, which required approval of the Governnent.

The next contention raised by M. Ranjit Kumar is that the Petitioner
is attenpting to obtain specific perfornance when specific perfornmance of
the contract cannot be granted in arbitral proceedings. In fact, this contention
has been squarely rejected by the judgment of this Court in dynpus
Superstructures Pvt. Ltd. v.  Meena Vijay Khetan and ors.

Further, it was urged that C auses 8.0 and 8.1 of the Managenent
Agreenent are mutual ly exclusive and, therefore, the relief for specific
per f or mance cannot be asked for and since no consideration had been paid
the contract was void and unenforceable. In ny view, these are not issues to
be considered in a petition under Section 11(6) of the Act, as they can all be
rai sed during the arbitral proceedings.

In short, | amnot satisfied that the arbitral agreenent was vitiated on
any of the grounds averred by M. Ranjit Kumar. | am satisfied that there
exists a valid arbitrati on agreement whi ch contenpl ates that that 'all disputes
between the parties under that agreenent be referred to arbitration

Finally, it is contended that as recourse had been taken by the
Petitioner under Section 9 of the Act to obtain interimrelief by noving the
Del hi Hi gh Court by their Oiginal Petition O No. 98/2005 dated
24.3. 2005, by reason of Section 42 of the Act that court al one could have
jurisdiction upon the arbitral tribunal. In ny view, this contention has no
nerit as | have held earlier, neither the Chief Justice nor his designate under
Section 11(6) is a "court" as contenplated under the Act. Section 2(1)(e) of
the Act defines the expression "court". The bar of jurisdiction under Section
42 is only intended to apply to a "court" as defined in Section 2(1)(e). The
objection, therefore, has no merit and is rejected.

The situation is one of a dispute between the Petitioner, which is a

forei gn conpany and the Respondent and is therefore, an "Internationa
Commercial Arbitration"” within the nmeaning of Section 2(1)(f) of the Act.
There is a dispute between the parties where both parties are subject to an
arbitration agreenent. Further, the appointed arbitrators have failed to reach
an agreement upon a Chairperson/ Presiding Arbitrator of the Arbitral
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Tribunal. Hence, | amsatisfied that all the prelimnary conditions specified
in Section 11(6) and Patel Engineering (supra) have been net.
In the result, | allow the petition and appoint Justice Arun Kunar, a

retired Judge of the Suprene Court of India, as the Chairnman/ Presiding
Arbitrator of the Arbitral Tribunal, subject to his consent and on such termns
as he fixes.

The petition is accordingly allowed with no order as to costs.




