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PETI TI ONER
ARUN SHANKAR SHUKLA

Vs.
RESPONDENT:
STATE OF UTTAR PRADESH & CORS
DATE OF JUDGVENT: 23/ 07/ 1999
BENCH

K. T. Thonas, M B. Shah

JUDGVENT:

Shah, J.

Leave granted.

It appears that wunfortunately the H gh Court by
exercising its inherent jurisdiction under Section 482 of
the Crimnal Procedure Code (for short the  Code) has
prevented the flow of justice on the alleged contention of
the convicted accused that it was polluted by so called
m sconduct of the judicial officer. It is true that wunder
Section 482 of the Code, the H gh Court has inherent powers
to meke such orders as may be necessary to give effect to
any order under the Code or to prevent the abuse of process
of any Court or otherw se to secure the ends of justice.
But the expressions abuse of the process of law or to
secure the ends of justice do not <confer wunlimted
jurisdiction on the H gh Court and the all eged abuse of the
process of law or the ends of justice could only be secured
in accordance wth lawincluding procedurallaw -and not
ot herw se. Further, inherent powers are in the nature of
extraordinary powers to be used sparingly for achieving the
object nentioned in Section 482 of the Code in cases  where
there is no express provision enpowering the High Court to
achieve the said object. It is well neigh settled that
i nherent power is not to be invoked in respect of any natter
covered by specific provisions of the Code or if its
exercise would infringe any specific provision of the Code.
In the present case, the Hi gh Court overl ooked the
procedural law which enpowered the convicted accused to
prefer statutory appeal against conviction of the  offence.
H gh Court has intervened at an uncalled for stage and
soft-pedal ed the course of justice at a very crucial  stage
of the trial

In the present case, accused-respondents were charged
for the offences punishabl e under Sections 148, 302, 149 and
al so under Section 307/149 of the IPC for the incident which
took place at about 1.30 P.M on 26th July, 1981 at the
village in Jhahirpur District, Lucknow It appears that for
one or the other reason, the trial dragged on till the end
of Novenber 1997. The proceedings as mnmnuted by the
Sessi ons Judge show that on 20.11.1997 |judgnent was
pronounced convicting Ram Gopal M sra, Ram Naresh and Radhey
Sham M shra under Section 302 and 307 read with Section 149
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of IPC. Accused Ram Gopal M sra was absent, but the other
two accused went outside the court and did not return. So

the case was posted to the succeedi ng days and since none of
t he accused turned up the sessions court or der ed
non-bail abl e warrants of arrest to be issued agai nst them on
25.11.1997.

Instead of appearing before the trial court the
accused filed a petition under Section 482 of the Code which
was nunbered as Crimnal M scellanous Case No. 743 of 1997
before the Lucknow Bench of the High Court of Allahabad.
The matter was placed before Virendra Saran J. The | earned
judge called for the ‘comments of the Sessions Judge
concer ned. The court also directed the Sessions Judge to
send the record including the shorthand book in a sealed
cover. Thereafter ~on 6th January, 1998 the H gh Court
stayed the execution of warrants of arrest issued against
the accused. It appears that from 6th January, 1998 to 29th
January, 1999 the High Court posted the Cri m nal
M scel l aneous Case to a |arge nunber of days for hearing,
but wunfortunately on every such day the hearing was nerely
adjourned, wth a direction that interim order shal
conti nue.

From the facts stated above, it is seen t hat
Addi tional Sessions Judge pronounced judgnent dated 20-11-
1997 convicting the accused-respondents and-as the accused
were required to be heard on the question of sentence, the
matter was kept on 21st, 22nd and 25th of Novenber, 1997.
But as the accused failed to appear, the trial judge issued
non-bail abl e warrants returnable by 2nd Decenber, 1997.

When t he i nformant -injured W tness noved an
application in the H gh Court for nodification of the order
dated 9th Decenber, 1997 ‘that was placed before |I.P.
Vashi shth, J. who observed that it was contended by counse
for the private respondent that since the convicting
judgrment was al ready pronounced by the trial court and the
matter was fixed for hearing, the petition was no /| onger
mai nt ai nabl e, however, as the application seeks nodification
of the Oder, the sane may be placed before the Honble
Judge whose order is sought to be nodified. Ther eaft er,
Virendra Saran, J. on 6-1-1998 directed the matter to be
pl aced before the appropriate bench on 20th January, 1998

and till that date the execution of the warrants of _arrest
and the process issued under Section 82 and 83 CR P.C. were
st ayed. From that date onwards, the matter was adj ourned

for one or the other reason, as stated above.

The informant-injured witness filed this appeal by
Special Leave and contended that the accused ‘who were
convicted of the offence of nurder of two persons have
succeeded in evading the arrest till that date and it
amounts to abuse of the process of the Court and the
judicial system It was submtted that accused have m sl ed
the High Court by their msrepresentations and having
obtained an interimorder of stay of arrest, accused on one
pretext or the other, succeeded in getting adjournments and
thus delayed hearing of the matter. It was, therefore,
prayed that the proceedings in the H gh Court be quashed or
the High Court be directed to dispose of the application
under Section 482 filed by the accused. On 1st April, 1999
this Court has directed as under: -

| ssue notice. The order passed by the High Court
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staying the arrest of respondent Nos.2,3 & 4 in connection
with their conviction under Section 302/34 IPCis put in
abeyance. In other words, the said respondents are |iable
to surrender or it is open to the authority to put them in
prison.

On 12th May, 1999 we directed that all further
proceedings in the Crimnal Mscellaneous Case No.743 of
1997 of the Allahabad H gh Court, Lucknow Bench be stayed
until further orders fromthis Court.

In our view, the order passed by the H gh Court
entertaining the petition of the convicted accused under
Section 482 of the Code is, on the face of it, illegal
erroneous and to say the least, unfortunate. It was known
to the High Court that the trial court passed proceedings to
the effect that final judgnent and order convicting the
accused were  pronounced by the trial court. It was also
recorded by the trial court that as the accused were absent,
the court had issued non-bailable warrants. In such a
situation, instead of ~directing the accused to renain
present before the Court- for resorting to the steps
contenmplated by the law for passing the sentence, the Hi gh
Court has stayed further proceedi ngs including the operation
of the non-bailable warrants issued by the trial court. It
is disquieting that the H gh Court -has -overlooked the
i mportant |egal aspect that accused have a right of appea
against the order of conviction purported to have been
passed by the trial court. In such circunstances the High
Court ought not to have entertained a petition under Section
482 of the Code and stonewalled the very efficacious
alternative renedy of appeal as provided in the Code.
Merely Dbecause the accused nmade certainallegations agai nst
the trial judge the substantive l'aw cannot be bypassed.

In this view of the matter, ‘this appeal is allowed and
the order passed by the H gh Court entertaining the petition
under Section 482 and the other interim orders passed
t hereunder are quashed. The | earned Sessions Judge is
directed to hear the accused on the question of sentence and
pass appropriate orders according to law.— Till then the
accused shall remain in jail. This appeal stands disposed
of accordingly.

We nmeke it clear that it is open to the Hi gh Court to
consider all the contentions which the accused may raise
against the said conviction either in the appeal which they
may file, or admnistratively, untrameled by any of the
observati ons nade by us in the judgnent.




