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PETI TI ONER
NAGPUR | MPROVEMENT TRUST

Vs.
RESPONDENT:
YADAORAO JAGANNATH KUMBHARE & 10 ORS
DATE OF JUDGVENT: 13/ 08/ 1999
BENCH

S. Saghir Ahrmad, G B. Pattanaik

JUDGVENT:

PATTANAI K;-J.

These appeals by the Nagpur |nprovenent Trust are
directed against the judgment of the Division Bench, Bonbay
Hgh Court in Wit Petition No. 781 of 1988 and Wit
Petition No. 1945 / of 1989. By the said  judgment under
chal |l enge, the H gh Court has quashed the pronotion of the
private respondents to t he post of Assi st ant
Engi neer(Civil), inter-alia, on the ground that there has
been no rules franed by the State Governnment to pronote
people in the technical line and in the absence of such
rule, it is not possible for the Trust/Board to  appoint
people either on the basis of any decision of the Board or
under any executive instructions evolved by the Board.

The private respondents noved the High Court under
Article 226N of the Constitution alleging that the posts of
Engi neering Supervisor and Assistant Engi neer under the
Board are required to be filled up by pronotion from anong
the Junior Engineers. It was also alleged that the Trust
had issued an advertisenent in the year 1981 inviting
applications for the post of Assistant Engineer |aying down
Degree in Cvil Engineering with three years’ experience as
the eligibility criteria. This eligibility clause was | ater
on dispensed with by subsequent advertisenent dated 1st of
August 1982 and peopl e could be appointed with sufficient
experi ence. It was alleged that there being no statutory
rules providing the criteria for pronotion, appointnents are
being made on the whins of the Trust and such appoi ntnents,
therefore, need not be sustained. A further grievance had
been nmde that the draughtsnen who were not eligible to be
promoted to the post of Assistant Engineer, the Trust by its
resolution dated 30th of Decenber 1986 equated the post of
Draughtsman with the Engineering Supervisor and made  them
eligible for pronption and such resolution was notivated
one, designed to confer benefit to sone particular persons
and as such should be quashed by the Hi gh Court. The
Trust/Board entered appearance in the Hi gh Court and took
the stand that when the State Governnent has not franed any
rules in exercise of power under Section 21 of the Act, then
the Trust/Board on whomthe control and managenent entirely
vests can certainly nmake appointnments and pronotions to
different posts and as such appointnments bonafidely made
cannot be interfered wth by the Hgh Court. The High
Court, however, on consideration of the subm ssions made by
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the rival parties cane to the conclusion that under Section
21 of the Act, it is the mandatory duty of the State

CGovernment to frane rul es prescribing conditions under which
appoi ntnents can be mnade to the post under the Trust

requiring professional skill and in the absence of such
rules, the Trust is not enpowered to make any appointnment to
such posts. Since admttedly, no rules have been franed,

the appointnents to the post of Assistant Engi neer made by
the Trust are invalid and accordingly such appoi ntnents were
guashed.

Lear ned counsel _appearing for the appellant -
Trust/Board contends that the view taken by the Hi gh Court
in interpreting the provisions of the Trust Act is wholly
unsust ai nable and such interpretation will create an
adnmi ni strative chaos in nmanaging the affairs of the Trust.
He, however, contended that in the service jurisprudence, it
is an accepted rulethat in the absence of any statutory
rules, the admnistrative instructions operate in the field
and, therefore, so long as there has been no rule franed by
the State Governnment in exercise of power under Section 21
of the Act, the Trust/Board would be fully enpowered to make
appoi ntnents to different posts by the decision of the Board
and such decisions cannot be found fault with. The |earned
counsel further contended that there has been no finding by
the H gh Court that the resolution of the Board providing
criteria for appointnment to the post of Assistant Engi neer
and the ultimate decision of the Board appoi nti ng Assi stant
Engi neer are either for an extraneous consideration or have
been mal afidely taken and in that view of the matter, such
deci sion shoul d operate and the appoi ntments nade . pursuant
to such decision should not have been interfered with by the
High Court in exercise of its discretionary jurisdiction
under Article 226 of the Constitution of 1ndia.

Learned counsel for the respondents on the other hand
argued wth vehenmence that so long as no rules have been
franed by the State Governnment under Section 21 of the Act,
it was not possible for the Trust/Board to nmake any
appointnent to different posts and, therefore, the Hi gh
Court was fully justified in quashi ng such appoi ntrents.

To appreci ate the correctness of t he riva
submi ssions, it would be necessary to exam ne the rel evant
provisions of the Trust Act and to find out whether the
conclusion arrived at by the High Court is in accordance
with |aw The Nagpur |nmprovenent Trust Act, 1936 is in
operation ever since its promul gation and has been operative
in the field for nore than 60 years. Section 21 of the Act
conferring the power on the State Governnent to frane rules,
reads thus:

"1(1) Subject to rules as the [State] CGovernment may
make prescribing the conditions under which menbers of the
staff appoi nt ed by the Trust to offices requiring
prof essional skill may be appoi nted, suspended or disnissed,
the Trust may fromtime to time fix the nunber and sal ari es
of such permanent servants as it may think necessary and
proper to assist in carrying out the purposes of this Act:

Provided that the Trust may, wth the previous
sanction of the [State] CGovernment appoint a person
possessi ng professional skill on a short termcontract for a
peri od not exceeding five years.
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(2) The Chairman may in cases of energency appoint
such tenporary servants as may in his opinion be required
for the purposes of this Act, and may direct that the
salaries of such tenporary servants fixed as the emergency
may require shall be paid fromthe Trust fund:

Provi ded t hat

(i) He shall not act under this sub- section in
contravention of any order of the Trust prohibiting the
enpl oyment of tenmporary servants for any particular work,
and

(ii) every appointnent nade under this sub-section
shall be reported at the next following neeting of the
Trust."

Section 22 conferring the power on the Chairman of the
Board in certain cases and in the Trust/Board itself in sone
other cases is quoted herein below in extenso: "2.
Subj ect to the provisions of Section 21 and to any rules fo
the time being in force, the power of appointing, pronoting
and granting leave to officers and servants of the Trust,
and reducing, suspending or dismssing themfor m sconduct,
and di spensing with their services for any reason other than
m sconduct, shall be vested "

(a) in the case of officers and servants whose nonthly
sal ary does not exceed one hundred and fifty rupees, in the
Chai rman, and

(B) in other cases, in the Trust:

Provided that any officer or servant in receipt of a
nmonthly salary exceeding fifty rupees who is reduced,
suspended, or dismssed by the Chairman may appeal to the
Trust, whose decision shall be final."

The managenent of the Trust itself vests on the
Trust/ Boar d. Various provisions in the Act, however, make
it clear that the State Government exercises effective
control over the affairs of the Trust/Board. The contro
whi ch the State CGovernment exercises over the affairs of the
Trust/Board is apparent fromthe provisions of Section 25
itself, which reads as under: "25. (1) The Chairman shal
forward to the [State] Government a copy of the mnutes of
the proceedi ngs of each neeting of the Trust within ten days
from the date on which the mnutes of the proceedings of
such neeting were signed, as prescribed in clause- (g) of
sub-section (1) of Section 16.

(2) If the [State] Government so directs in any case
the Chairman shall forward to it a copy of all papers which
were |laid before the Trust for consideration at any neeting.

(3) The [State] CGovernnent may require the Chairnman to
furnish with

(a) any return, statenent, estimate, statistics or
other information regarding any natter under the control of
the Trust, or

(b) a report on any such matter, or
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(c) a copy of any docunent in the charge of the
Chai r man.

The Chairman shall conply with every such requisition
wi t hout unreasonabl e del ay. ™"

Even under Section 24(c) of the Act, if the State
CGovernment is of the opinion that the duties inposed on the
Trust has not been perforned or has been performed in an
Mrperfect manner, then the State Governnent nmay direct the
Trust to nake arrangenments for the proper perfornmance of the
duties or to take such neasure as nay be specified by the
State Government. I'n view of the aforesaid provisions in
the Act, the <conclusion is irresistible that the State
CGovernment.  exerci ses effective control over the affairs of
the Board including in the matter of appointnents to
different. posts, if nade by the Board under its resol ution
It is, no doubt, true that under Section 21 of the Act, the
State Governnent is requiredto make rules prescribing the
conditions under which menbers of the staff requiring
professional skill ~could be appointed by the Trust. But
when the State Government has not made any such rules even
if the rules can be held to be of nandatory nature as has
been held by the High Court, then it is difficult to
conprehend that the Board is denuded of its general power of
appointing and pronoting people to different posts as
provided under Section 22 of the Act. |If the view of the
Hi gh Court wunder the inpugned judgnent-is taken to be
correct then all appointnents to different posts ever since
1936 have to be held to be invalid inasnuch as no rules have
been franmed by the State Governnent in exercise of the power
under Section 21 of the Act: Wiile interpreting the
provi sions of Section 21 of the Act, the Hi gh Court has | ost
sight of the general principle of 'service jurisprudence that
in the absence of any statutory rules governing the service
conditions of the enployees, the executive instructions
and/ or decisions taken administratively woul d operate in the
field and appointnments/pronotions can be nade in-accordance
with such executive instructions/adm nistrative directions.
In this view of the matter and concededly, no rul es having
been framed by the State Governnent in exercise of power
under Section 21 of the Act, the Trust/Board was fully
enpowered to take administrative decisions in the natter of
appoi ntnents and pronotions to different posts including the
posts requiring professional skill and consequently. the
resolution of the Board taken in accordance wi th sub-section
(2) of Section 22 of the Act deciding to pronote the
enpl oyees to the post of Assistant Engi neer cannot be said
to be invalid or inoperative. The H gh Court, therefore, in
our view fell in error to hold that the appointnments made to
the posts of Assistant Engineer are invalid in law. It was
al so brought to our notice that by notification dated 3rd
August 1937, a rule had been franed in exercise of power
under Section 89(1)(c) of the Nagpur |nprovenment Trust Act
which clearly indicated that except for the post of
Executive Oficer, Trust Engineer, Valuation Oficer, the
power of Trust under Section 22 to appoint persons to posts
requiring professional skill remain unaffected. The said
notification is quoted in extenso:- "No. 7600-1302-MXIII. -
In exercise of the powers conferred by clause (c) of
sub-section (1) of Section 89 of the Nagpur |nprovenent
Trust Act, 1936 (C.P. Act XXXVI of 1936), the Governor of
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the Central Provinces and Berar is pleased to nmke the
following rules as to the conditions on which officers and
servants of the Trust appointed to offices requiring

prof essional skill may be appoi nted, suspended or dismnissed:
- RULES
1. In the case of the officers specified below no

post shall be created or abolished, and no alteration in the
enol uments thereof shall be made without the approval of the
Provi nci al Government, and every appointnment to or dismssa
from any of the undermentioned posts shall be subject to
confirmation by the Provincial Governnent:-

(1) Executive Oficer. (2) Trust Engineer. (3)
Val uation O ficer.

2. Subj ect ~ to the provisions of section 22 of the
Act, the power  of ~appointnent. to dismssal from and
fixation 'of the _enolunents of all other posts requiring
pr of essi onal” skill shall be vested in the Trust."

The aforesaid notification fully supports our earlier
conclusion that Trust Board woul d appoi nt persons to posts

requiring professional ~skill by evolving principle or by
specific resolution. Besides, notw thstandi ng power having
been conferred upon the State Governnment to i ssue

appoi ntnents direction on getting the copy of resolution by
the Board, no such direction having been given, it nust be
assuned that the State Government also never. found the
resol ution pronoting respondent No. 3 and 5 to the post of
Assi stant Engineer to be invalid in any manner. In this
view of the matter, the part of the direction quashing the
appointnents made in favour of the respondents 3 and 5
before the H gh Court is set aside and we hold that the
appoi ntnents of those two respondents to the post of
Assi stant engineer nmade by the Board by its resolution is
valid in law. The direction of the H gh Court to the State
CGovernment to frane rules in exercise of power under Section
21 of the Act, however, is not being interfered with'and is
upheld. W nmke it clear that until rules are framed by the
State Government there would be no fetter on the power of
the Board to make appointnments in accordance with |aw by
taking appropriate decisions. But this conclusion of ours
does not, in any manner, dilute the direction of the Hi gh
Court to State Governnment to frame rul es under Section 21 of
the Act. The appeals are accordingly allowed to the extent
i ndi cated above. There will be no order as to costs.




