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ACT:

I ndi an | ncone- Tax. Act, 1922 as anended by Act 25 of 1953,
s. 35(5) -Rectification of partners assessnment consequent on
reassessnent of firm Section permtting such rectification
in respect of "conpleted assesnent"” ~of partners-Section
whet her applies to partner’s assessments finalised  before
1st April 1952.

HEADNOTE:

The respondent and his four brothers were partners in‘a firm
carrying on business in gunnies. The assessnment of the firm
for the year 1943-44 was conpl eted on January 22, 1946 and
the share income of each partner was al so determ ned. The
assessment of the respondent as an individual on the  basis
of his share so determ ned was conpleted on January 24,
1946. Subsequently the assessnment of the firmwas reopened
by notice wunder s. 34 of the Indian Income-tax Act, 1922
i ssued on Septenber 11., 1952 and re-assessnment by incl uding
some additional income was made in May 1959. In July . 1959
notice wunder s. 35(5) was served on the respondent’ for
consequential rectification of his assessnent as an  indivi-
dual . The rectification was ultimately ordered to be nade
in August 1959. The respondent filed a wit petition in the
H gh Court for quashing the order. Relying on the decision

of this Court in Second Addl. Incone-tax Oficer v. Atmala
Nagaraj the High Court quashed the inpugned order. The
Revenue appealed to this Court. The question that fell for

consi derati on was whether s. 35(5) which was introduced by
the I ncome-tax Amendment Act, 1953 could be used to rectify
assessments nade before 1st April 1952, the date from which
the said anendnent came into force. The respondent urged
that since the anmendnent had ' been brought into force from
an anterior date no greater retrospectivity could be given
toit.

HELD : (Per Wanchoo C J., Bachawat, Ramaswami and Mtter,
JJ) The aimof the legislation was to bring into line the
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assessment of the individual partner with that of the firm

It does not stand to reason that if the assessnment of the
firm is conpleted long after that of the individual by
revision of proceedings under s. 34 or otherwise the
di screpancy in the income of the partner -as shown by the
assessnment of the firmand as an individual should continue
or be left untouched, and the Cbvious and |ogical course
should be to rectify the assessnent of the individual on the
basis of the final assessment of the firm [39B]

Ohn a plain reading of s. 35(5) it appears that the
| egislature intended that the finding as to the non-
inclusion of the proper share of the partner in the profit
or loss of the firmin the assessnent of the partner should
excite the power of rectification. The power is to be
exerci sed whenever"it ~is found on the assessnent or re-
assessment of the firmor on any reduction or enhancenent
made in the income of the firm" The subject matter of
rectification is the conpleted assessment of a partner in
the firm This is brought out by the. use of the words when
in respect- of any conpl eted assessnent of a partner in a
firm" There is nothing in the section to show that such
"conpl eted assessnment” rmust Like place after s. 35(5) was
brought on the statute book. What nust take place to give
rise to the power of rectification is the finding on the
assessnment or

34

re-assessment of the firm The finding al one nust be made
after the section canme into force: ~The finding is to be
given effect to or made operative on the "conpl et ed
assessment of a partner. As the m schief sought to be
rectified was the discrepancy between the incone of the
partner assessed as an individual and hi's i ncome as conputed
on the assessnment of the firm the | egislature nust be held
to have nade the renedy applicabl e whenever the nischief was
di scovered. There woul d have been nothing unjust in making
the power of rectification exercisable at any tinme after the
di scovery of the discrepancy but the legislature in its
wi sdom did not think that the power should be used except
within a limted period of four years fromthe date of the
final order in the case of the firm [39D H

Second Addl. Incone-tax Officer v. Atrmal a Nagaraj 46 1.T.R

609, reversed.

Kanui narl apudi Lakshm narayana Chetty v. First Additiona

I ncome-tax O ficer, Nellore, 29 I|.T.R 419, Incone-tax
Oficer, Madras v. S. K. Habibullah, Mdras; [1962] Supp. 2
S.CR 716, Pardo v. Bingham L.R 4 Chancery Appeals 735
and Ahnedabad Manufacturing and Calico Printing Co. Ltd. .

S. C. Mehta, [1963] Supp. 2 SSC R 92, referred to.

Per Hegde, J (dissenting). The assessnents of the
respondents had becone final in the year 1946 and under the
law as it stood prior to the ,enactnent of s. 35(5) ' those
assessments could not have been interfered wth. Secti on
35(5) neither expressly nor by necessary inplication em
powers the Income-tax Officer to reopen assessnments which
had becone final. |If the section enpowers the reopeni ng  of
all final assessnents of the partners of firm there was no
need to give that provision a partial retrospectivity. [51H

52A]

The |legislature used the expression "conpleted assessment”
in s. 35(5) to distinguish that class of assessment from
assessments which are made final under the Act. By using
that expression the legislature intended that the assessnent
of a partner should not be considered as a final assessment
till the assessnent of the firm beconmes final. In other
wor ds the partners’ assessment would continue to be
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tentative till the firm s assessnent 'becones final, If that
be the true interpretation of the expression " conpleted
assessment" then the expression can only apply to assess-
ments of partners made on or after April 1, 1952. The
respondents’ assessments could not be consi der ed as
"conpl eted assessments” within the nmeaning of that word in
s. 35(5). [52F-H

The decision of this Court in Atama Nagarajs case is
correct. Even assuming that s. 35(5) can receive a
different interpretation, this Cot= would not be justified
in overruling its previous decision except under conpelling
ci rcumst ances; otherw se confidence of the public in the of
this Court is bound to be shaken. [53C E]

BengaL Immunity Co. Ltd. v. State of Bihar & Os., [1955] 2
S.C.R 603, relied on.

Case Law referred to

JUDGMVENT:

CIVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 2154 to
2158 of 1966.

Appeal s by special |eave fromthe judgnent and order dated
March 27, 1963 of the Madras Hi gh Court'in Wit Petitions
Nos. 1229 to 1233 of 1961.

S. K. Aiyar and R /N. Sachthey, for the appellant (in al
the , appeals) -

T. A Ramachandran, for the respondents (in all t he
appeal s),

The Judgnent of WANCHOO, C.J., BACHAWAT, RAMASWAM and
M TTER, JJ. was delivered by MTTER, J. HEGDE, J. delivered
a dissenting Opinion.

Mtter, J. This group of five appeals by special ' |eave
arises out of a conmon order nmade under Art. 226 of the
Constitution of the H gh Court of Judicature at Madras. The
appeals involve the interpretation of s. 35 (5) of the
I ncome-tax, Act, 1922.

The facts in Cvil Appeal No. 2154 of 1966 relevant for the
di sposal of the appeal, taken by way of sanple, ~are as
follows. The respondent along with his four brothers were
partners of a registered firm carrying on business in

gunni es. The assessnent of the firmfor the year 1943-44
was conpl eted on January 22, 1946 and the share incone  of
each partner was determ ned at Rs. 8, 265/-.- The  assessnent

of the respondent as individual was conpl eted on January 24,
1946 wherein was included his income from the partnership
just noted. Subsequently, the assessment of the firm was
re-opened by proceedi ngs under s. 34(1) (a,) of the Act/ and
a sumof Rs. 90,000/- was added to the income of the firm
liable to be brought to tax. The notice under s. - 34 was
issued on Septenmber 11, 1952 and the reassessnent of the
firm took place on May 30, 1959. On July 24, 1959 ' notice
under s. 35(5) of the Act was served on the respondent for
rectification of his assessment as an individual. The
rectification was ultinmately ordered to be nade on August
31, 1959. The respondent applied to the H gh Court for
guashi ng the said order.

VWen the nmatter cane to be heard by the H gh Court of
Madras, there were already three reported-decisions of this
Court bearing on the interpretation of s. 35(5) of the Act.
In the last of these, decisions, a doubt had been cast as to
the correctness-of the two earlier decisions but the High
Court felt that the decision in Second Addl. | ncone-t ax
Oficer v. Atmala Nagaraj (1) being the second decision of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 19

this Court in point of time, was fully aplicable to the
cases before it and in that view of the matter the order of
rectification was quashed. Hence these appeals.

Before taking note of the earlier decisions of this Court,
it would be appropriate to consider the relevant provisions
of the Incone-tax Act and interpret themas if the nmatter

were res Integra. |If the result leads to a conflict of
decisions, we wll have to examne the question as to
whet her the view taken in an earlier case should be adhered
to. It is only when this Court finds itself wunable to

accept the wearlier viewthat it wuld be justified in

deci ding these appeals in a different way.

(1) 46 1.T.R 609

36

The two sub-sections of 'S, 35 which call for interpretation

are transcribed is foll ows
" 35. Rectification of m st ake. - (1) The
Conmi ssi-oner or Appel | ate Assi st ant
Conmi ssioner may, at any time wthin four
years fromthe date of any order passed by him
i'n appeal or, in the case of the Conm ssioner
in revision under section 33A and the Incone-
tax O ficer may, at any tinme within four years
from the -date of any assessnent order or
refund order passed by himon his ow notion
rectify any nistake apparent fromthe record
of the appeal, revision, assessnment or refund

as the case may be, and shall within

the 1like
period rectify any such m stake which has been
brought to his notice by an assessee
Provided that no such rectification shall be
made, having the effect of enhancing an
assessment or reducing arefund unless the
Conmi ssi oner, the Appel | ate Assi st ant
Conmi ssi oner or the Income-tax O ficer, as the
case may be, has given notice to the /'assessee
of his intention so to do and has allowed him
a reasonabl e opportunity of being heard
Provided further that no such - rectification

shall be made of any mistake in -any order
passed nor e than one vyear bef ore the
comrencenent of t he I ndi an | ncome- t ax
(Anmendrent) Act, 1939.

(2) to(4)....oovon..

(5) VWere in respect of any conpl et ed
assessment of a partner in a firmit is found
on the assessment or reassessnent of the firm
or on any reduction or enhancenent made in the
incone of the firmunder section 31, ~ section
33, section 33A, section 33B, section 66 or
section 66A that the share of the partner in
the profit or loss of the firmhas not  been
included in the assessnment of the partner —or
if included, is not correct, the inclusion  of
the share in the assessnment or the correction
thereof, as the case may be, shall be deened
to be arectification of a m stake apparent
from the record within the neaning of this
section, and the provisions of subsection (1)
shal |l apply thereto accordingly, the period of
four years referred toin that sub-section
being conmputed fromthe date of the fina
order passed in the case of the firm

(6) to (10).................
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Section 35 (5) was brought on the statute book

by the Inconme-tax (Anendment) Act, 1953 (XXV

of 1953). Section 1(2) of the Act provided

t hat

37

"Subj ect to any special provision made in this

behalf in this Act, it shall be deenmed to have

cone into force on the 1st day of April

1952."
The Amendnent Act contai ned provisions which show that sone
of the amendnents introduced were to be effective from dates
other than 1st April, 1952. Section 19 of the Act of 1953
i ntroduced sub-sections (5), (6) and (7) of s. 35 of the
original Act. Under sub-s. (1) of s. 35 the Incone-tax
authorities nmentioned therein were enpowered to rectify
m st akes apparent fromthe record. Such power could, in the
case of an Incone-tax Oficer; be exercised at any tinme
within four years fromthe date of any assessment order
passed. by him onhis own notion. The section however
i mposes a limtation in that the mstake nust be in the re-
cord of the case itself. As afirm and the individuals
conposing it are separate entities for the purpose of
Income-tax Act, they are assessed separately. Under s.
23(5)(a) of the Act when the assessee is a registered firm
and its inconme has been assessed under sub-s. (1), sub-s.
(3) or sub-s. (4) of that section the incone-tax payable by
the firmitself has to be deternined and the total income of
each partner of the firmincluding therein his share of the
firms incone, profits and gains of the previous year have
to be assessed and the sum payable by himon the basis of
such assessment has to be determ ned. |n as nuch however as
a mstake discovered in the assessnent of the firmwas not a
nm stake apparent from the record of assessnent of the
i ndi vidual partner-, s. 35(1) did not enable the Incone-tax
Oficer to rectify the assessnent of the individual partner
because of the discovery of the. nmistake in the assessnent
of the firm The judgnent of the Andhra Pradesh Hi gh Court
i n Kanumaral pudi Lakshm narayana Chetty v. First Additiona
Income-tax O ficer, Nellore(l) wherein it was decided that
when the mistake discovered in the assessment of the firm
was not in the record of the individual partner s.”35(1) did
not authorise the rectification of such mstakes was upheld
by, this Court in The Incone-tax O ficer, Madras v. S. K
Habi bul | ah Madr as( 2) . Section 35(5) renoves that
difficulty. It expression provides that where it is found
on the assessnent or reassessnent, of the firmor ~on any
reduction or enhancenment made in the income. of  the firm
under the provisions of the specified sections that the
share of the partner in the profit or loss of the firm has

not been included in the assessnent of the partner ~or, if
included, is not correct, the inclusion of the share in the
assessment or the correction thereof will be deened to be a

rectification of a mstake apparent fromthe record wthin
the nmeaning of s. 35 so as to make sub-s. (1) of s. 35
applicable to the case of a conpleted assessnent of a
partner in a firm \Wereas under s. 35(1) rectification is
only possible within four years from the date of any
assessnent

(1) 29 1.T.R 419.

(2) [1962] Supp. 2 S,C.R 716.

38

order or refund order passed by the Inconme-tax Oficer, the
starting point of conmputation of the period of four vyears
under S. 35(5) is the date of the final order passed in the
case O the firm
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The point which has been canvassed in this case in favour of
the respondent is that as the section was brought on the
statute book on the 1st April 1952 any m stake anterior to
that date cannot be rectified. It was argued that the
openi ng words of the section reading
"Where in respect of any conpleted assessnent
of a partner in a firnt
go to show t hat only assessnments conpl eted after
the introduction of the provision i.e. on 1st April 1952
were in the contenplation of the legislature as proper
subject for rectification. It was urged that according to
the well known canons of construction |egislation which
inmpairs an existing right or obligation except is regards
matters of procedure, is not to have retrospective operation
unl ess such construction is clear fromthe ternms of the Act
itself. This argument was sought to be fortified by a
reference to sub-s. (2) of S.1 of the Income-tax Anendnent
Act of 1953 on the -round that the legislature was bringing
this provision on the statute book as froman anterior date
and consequently no greater retrospectivity should be given
to it. "“The general rule"™ as Hal sbury puts it in Vol. 36,
(third edition), page 423
. . . . . . . . . . is that al
statutes, ~other than those which are nerely
declaratory, or which relate only to matters
of procedure or of evidence, are prima facie
prospective; and retrospective effect is not
to be given to themunless, by express words
or necessary inplication, it appears that this
was the.intention of the |legislature.™
The law was al so succinctly stated by Lord Hatherley, L.C
in Pardo v. Binghan{1l) where on the question as to whether a
statute operated retrospectively it was said
"In fact, we nmust | ook tothe general ' scope
and purvi ew of the statute, and at the renmedy
sought to be applied, and consider what was
the former state of the law, and what it was
that the Legislature contenplated.”
Applying the above principles, we find that theaimof the
legislation was to bring into Iine the assessnent ~of the
i ndi vi dual partner with that of the firm It was well known
that in many cases a firnms final assessnment dragged on - for
years whil e the assessnments of the individuals composing- of
it were conpleted
(1) L.R 4 Chancery Appeals 735.

39
| ong before the assessnment of the firmitself because in the
case of individuals the matter was fairly sinple. It _does

not stand to reason that if the assessment of the firm is
conpleted long after that of the individual by reason of
proceedi ngs under s. 34 or otherw se, the discrepancy in the
i ncome of the partner as shown by the assessnent of the firm
and as an individual should continue or be left untouched
and the obvious and | ogical course should be to rectify the
assessnment of the individual on the basis of the fina

assessment of the firm Sub-s. (5) of s. 35 is only a step
in that direction but the legislature in its wisdom thought
it best that assessments of individuals which had taken
pl ace before the final order in the assessment of the firm
shoul d not be, disturbed except within four years therefrom

Under the Inconme-tax Act, 1922 a final assessment could not
be altered except under proceedi ngs sanctioned by s. 34 or
s. 35 of the Act wthin the limts of time thereby
prescri bed. Leaving aside for a nonment the point of tine
when sub-s. (5) cane into the statute book, on a plain
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reading of the provision it appears to us that the |egisla-
ture intended that the finding as to the non-inclusion of
the proper share of the partner in the profit or loss of the
firm in the assessnment of the partner should excite the
power of rectification. The power is to be exercised
whenever "it is found on the assessment or re-assessnment of
the firm or on any reduction or enhancement nade in the
income of the firm'. The subject natter of rectification is
the conpleted assessnent of- a partner ina firm This is
brought out by the use of The words "where in respect of any

conpl eted assessnent of a partner in a firm. There is
nothing in the section to show that such "conpl et ed
assessment” nust take place after the provision i.e. s.

35(5) was brought on the statute book. Wat is to take
place to give rise tothe power of rectification is the
finding on the assessnent or re-assessment of the firm etc.
The finding alone nmust be made after section cones into
force. The finding i's to be given effect to or nade nore
operative on-the "conpleted assessnent” of a partner. As
the mschief sought to be rectified was the discrepancy
bet ween the inconme of the partner assessed as an i ndividua
and his income as Computed on the assessnent of the firm
the legislature nust be held to have nade the renedy,
appl i cabl e whenever the mschief was " discovered. There
woul d have been /'nothing unjust in nmaking the power of
rectification exercisable at any tinme after the discovery of
the discrepancy but the legislature inits wisdom did not
think that the power should be used except within a limted
period of four years fromthe date of the final order
This group of appeals has been referred to a |arger Bench
than one of the three Judges before whom the matter was
opened on May 4, 1967 because of the earlier decisions of
this Court: W now proceed to exam ne  these decisions
chronologically. In The
40
Income-tax Oficer, Madras v. S. K. -Habi bullah(1l) the facts
were as follows. One Mbhiuddin who was a partner/ in two
regi stered firns submtted returns of hi s i ncone
incorporating therein the estinmated share of |losses in the
two firms for the assessnent years 1946-47 and 1947-48. The
estimates of the assessee were accepted by the Incone-tax
Oficer who conpleted the assessnent for ,the two years on
February 20, 1950. The assessnent of one of the firms for
the sanme years was conpleted on COctober 31, 1950  but -the
proportionate share of the assessee for ~the 1osses was
conputed at rmuch snaller figures. The assessnent ~ of the
other firmfor 1947-48 was conpl eted on June 30, 1.951 again
for a smaller sumthan that estimted by the assessee. The
Income-tax O ficer started rectification proceedings on My
4, 1953 and ultimately passed an order for rectification on
March 27, 1954 after taking into account the share  of the
| osses as conputed in the assessnment of the two firns. It
wil | be noted at once that the finding about t he
incorrectness of the losses of the firmas estimted by -the
assessee as also the conpletion of his assessnent preceded
April 1, 1952 and on the view of the section which we have
taken it could not be made applicable at all. It was stated
in express ternms by this Court
"The power to rectify assessnent of a partner
consequent upon the assessnment of the firm of
whi ch he is a partner by including or
correcting his share of profit or loss can
therefore be exercised only in the case of
assessnment of the firmnade on or after Apri
1, 1952."
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The decision in Habibullah s(1l) case therefore in no way
conflicts with the viewof S. 35(5) which we have taken
above. 1l passing, however, it may be noted that in
Habi bul | ah’ s(1) case a reference was made to sub-s. (6) of
S. 35 which was introduced in the statute book by s. 19 of
the Amendment Act of 1953 it the sanme tinme was sub-s. (5).

There are certain words in sub-s. (6) which -,lre not to be
found in sub-s. (5) and on a contrast between the | anguage
used in the two sub-sections it was observed in

Habi bul | ah’ s(1) case :
"When the Legislature under cl. (6) of s. 35
expressly authorised rectification in the
circunstances nentioned therein even if the
assessment ~ has been conpleted before t he

I.ndi an | ncone-tax (Amendnent) Act,

3, and it

made no such provision in cl. (5), it would be
reasonable to infer that the Legislature did
not intend to grant to the revenue authorities
a power to rectify assessnents falling wthin
cl. (5 where the firnms assessment was
conpl eted before April 1, 1952."

(1) [1962] Supp.2 S.C.R 1, 716.

41

Thi s reasoni ng was advanced before us in aid of the argunent
that sub-s. (5) should have no retrospective operation
beyond April 1, 1952. W do not want to express any view as
to the interpretation of sub-s. (6) but in our opinion, sub-
Ss. (5) was clearly intended to give retrospective effect to
final orders made in the case of the firmby incorporation
of the result thereof in the case of the partner as an
i ndi vi dual
The second decision of this Court is'that of Second Addl.
I ncome-tax O ficer v. Atnala Nagaraja(l): In this case the
proceedings related to the assessnment of the respondent for
the assessnent year 1950-51. « The respondent in one of the
appeals was assessed as an individual while in the other
appeal the respondent was assessed as a H ndu “undivided
famly. The original assessnment was conpleted in both cases
on January 22, 1952. The two assessees held shares’'in two
registered firnms and the shares fromthe profits ~of these
firms were included in the assessable income of the two
respondents. The assessnents of the firns were conpleted by
an order dated October, 16, 1954 when it was found that the
aggregate shares of income fromthe two firns inthe case of
each of the respondents were nore than that for what they
had been assessed. After starting proceedi ngs under s. 35
an additional demand was made whereupon the | respondents
noved the H gh Court of Andhra Pradesh. After referring to
Habi bul l ah’s (2) case and K. Lakshm narayana Chetty’ s(3)
case it was said
"The assessment of the respondents was a fina
assessment before April 1, 1952, and sub-
section (5) has not been nmade applicable to
such assessment, either expressly or by
i mplication. It has been given a Ilimted
retrospectivity fromApril 1, 1952, and it was
held by this court in the cited case that it
was not open to courts to give nor e
retrospectivity to it. Resort in this case
could only be taken to the lawas it stood
before the introduction of sub-section (5),
and as determined already by this court, the
record of the firm s assessnent could not then
be called in aid to denobnstrate an error on

195
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the record of a partner’s assessnent. . . . In
our opinion, sub-section (5) could not be used
in this case, and the decision of the Hgh
Court was right."
Wth very great respect, we find ourselves unable to concur
As we have already said, sub-s. (5) becones operative as
soon as it is found on the assessnent or re-assessnment of
the firm or on any reduction or enhancement nade in the
i ncone of the firm
(1) 46 1. T.R 609.
L 10 Sup.(Cl)168-4
(2) [21962] Supp. 2 S.C.R 716.
(3) 29 1.T.R 419.
42
that the share of the partner in the profit or loss of the
firmhad not been includedin the assessnent of the partner
or if included was not correct. The conpletion of the
assessnment.  of the partner as an individual need not happen

after April 1, 1952. The conpleted assessnment of the
partner i's the subject matter of rectification and this nay
have preceded  the above menti oned date. Such compl etion
does not control the operation of the sub-section. |In the

result, we find ourselves unable to concur in the decision
or the reasoning in Atmala Nagaraj’'s(1l) case.
The last case in the series is that of Ahnedabad Manuf act ur-
ing and Calico Printing Co. Ltd. v. S C._ Mehta (2 ). In
this case the Court had to consider sub-s. (10) of s. 35
whi ch was introduced by s. 19 of the Finance Act, 1956. The
Bench hearing this appeal was conposed of five  Judges and
two of them S. K Das-and J. L. Kapur, JJ., took the view
that Habibullah's (5) case had been correctly -decided but
that Atnmal a Nagaraj’'s(1l) case might require re-consideration
although they did not express any final ~opinion ‘on that
point. Sarkar, J. '(as he then was) did not think that nuch
assi stance could be had from Habi bullah’s case(-;) 'in the
matter of interpretation of sub-s. (10) of s. 35 He said
further:
"There is nothing in S. K  Habibullah's(3)
case to indicate that in the opinion of the
| earned Judges deciding it there were any
wor ds which would indicate that sub-s. (5) was
to have a retrospective operation. In my
vi ew, sub-s. (10) contains such words."
The judgnent of the two other Judges, Hi dayatullah -and
Raghubar Dayal, JJ. was delivered by Hidayatullah, J. who
dealt with the subject of retrospective —operation of
statutes elaborately and discussed Habi bullah’s case(1) at
sone | ength and expressed the view (at p. 125) ‘that although
the section nmentioned the final order in the firnms
assessment as the starting point "there was nothing to show
that this new termnus a quo nust be after 1-4-1952 before
sub-s. (5) could be used." According to Hi dayatullah, J.
"the words of the sub-section were entirely indifferent to
this aspect.” The | earned Judge was however careful to —add
that this nust not be considered as his final opinion  on
sub-s. (5). Any opinion of Hidayatullah, J. even with the

above qualification nerits the highest-respect. After
gi ving very anxious consideration to the views expressed by
the | earned Judge, we still hold that by sub-s. (5) of s. 35

the legislature intended that rectification should be made
on the finding as to the incorrectness of the assessnent of
the firmafter the provision was introduced in the statute
book, viz., 1-4-1952. There woul d have been nothing unjust
or i nequitable in the | egi sl ature directing t hat
rectification
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(1) 46. 1.T.R 609. (2) [1963] Supp. 2 S.C R 92.
(3) [1961] Supp. 1 S.C R 716.
43

of the assessnent of the partner should always follow the
assessment or re-assessment of the firmmade finally. On
the other hand, we think rectification of the partner’s
assessment should | ogicallyfollow the re-assessnent or
nodi fication of the firms assessnent. O herwi se, there
woul d be an unaccounted for divergence between a person’s
assessnment as an individual and his assessnent as a partner
of a firm But the legislature, in our opinion, did not
intend to disturb conpleted assessnent of partners except
within the period of time indicated earlier in this judgnment
and unless the finding as to the incorrectness of the firms
assessment was nade after the termnus a quo above nen-
tioned.

In the result, the appeals are allowed. The judgnment and
order of  the Hgh Court of Madras are set aside and the
orders of ‘rectification passed by the Income-tax O ficer are
held to be effective and binding on the respondents. In the
circunstances ~there wll be no order as to the costs of
these appeal s.

Hegde, J. The respondents in these appeals were t he
partners, of a registered firmcarrying on business in
gunni es. For the assessnment vyear 1943-44, i.e., the
assessment year ending March 31, 1944, the firm in question
was assessed to tax on 22-1-46. Two days thereafter, namely
on January 24, 1946, the partners of the said firmwere also
assessed to tax for the assessnent year 1943-44 after taking
into consideration their share of profits inthe firm The
I ndi an | ncome Tax Act 1922, to be hereinafter referred to as
the Act, was amended by Act 25 of 1953." The said anendi ng
Act anobng other provisions incorporated s.” 35(5) into the
Act. Section 1(2) of that Act provided that "subject to any
speci al provision made in this behalf in this Act, it 'shall
be deened to have cone into force on the 1st day of Apri
1952". On Septenber 11, 1952, the ITO issued notice to the
firmunder s. 34 of the Act requiring the firmto show cause
why its assessnment for the assessnent year 1943-44 'should
not be re-opened and enhanced for the reasons nentioned in
t hat noti ce. In the proceedings that f ol 'owed the
assessment of the firmwas substantially enhanced on 30-5-
59. Thereafter, the proceedings against the respondents
were initiated under s. 35(5) read with s. 35(1) as per -the
noti ces dated 24-7-59. In those proceedi ngs the assessnent
of the respondents for the assessnent year 1943-44 was
enhanced. The respondents chall enged the validity of those
proceedings in the Hi gh Court of Judicature at! Madras in
wit petitions 1229-1233 of 1961 on its file. The / Hi gh
Court following the decisions of this Court in Incone Tax
Oficer, Madras v. S K. Habibullah (1) and Second
Addi tional Income Tax Officer, Guntur v. Atmala Nagaraj and
others(2), allowed those wit petitions and quashed

(1) 119621 Supp. 2 S.C.R 716.

(2) 46 1. T.R 609.

44

the i npugned orders. These appeals are directed agai nst the
sai d deci sion.

As the matters now stand, the question of law arising for
decision is not res integra. It is concluded by the
decision of this Court in Atmala Nagaraj’s(1l) case, wherein
this Court laid down that sub-s. 5 of S 35 was not
applicable to cases where the assessnment of a partner of a
firm was conpleted before April 1, 1952 even though the
assessment of the firmwas conpleted after April 1, 1952.
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Evidently, encouraged by some of the observations in the
decision of this Court in Ahnedabad Mg. & Calico Printing
Co., Ltd. v. S. S. Mehta, Incone Tax O ficer and another (1),
M. S K Ayer, learned counsel for the depart nent
contended that Habi bullah's (3) case and Atnal a Nagaraj’ s(1)
case were not correctly decided and that they should be
overrul ed. Though the majority have not acceded to the
contention of M. S. K. Aiyer that Habibullah s(1) case has
not been correctly decided, it has accepted his contention

that Atrmal a Nagaraj s(1l) case was not correctly decided. As
| amunable to concur with that conclusion, | am constrained
to deliver this dissenting judgnment. |In nmy opinion, no case

is made out to overrule the decision of this Court either in
Habi bul | ah’ s(3) case or in Atmala Nagaraj’'s(1l) case.
As seen earlier, the assessnents in question were nmade as
far back as January 24, 1946. Every assessnment under the
Act is final unless the saneis nodified in appeal or
revision or reopened under S. 34 or rectified under S. 35.
The assessnent wi th-which we are concerned in this case was
neither nodified in appeal or revision nor reopened under s.
34. The _question for _decision is whether it can be
rectified under S. 35.
Under the Act, the assessnent of a firmand the assessnent
of its partners are two different assessnents though in
assessing a partner his share in the firms profits is added
to his other incone.” In fact, the profits of a registered
firmare subject to double tax, firstly in the hands of the
firm and nextly in the hands of its partners.  As the |aw
stood prior to the amending Act 25 of 1953, the assessnent
of a partner could not be rectified under S 35(1) on the
ground that the firnm s assessnment had been enhanced as a
result of re-assessment. |n other words, the re-assessnent
of a firmcould not be considered as a ni stake apparent from
the records of the assessment of its partners. That was the
view taken by the Andhra Pradesh Hi gh Court in Kanumarl apud
Lakshm narayana Chetty v. First ~Additional |ncone tax
Oficer, Nellore(l) and that view was accepted as correct by
this Court in Habibullah's case(1l). Therefore, all that we
have to see is whether
(1) 46 1.T.R 609.
(3) [21962] Sup. 2 S.C.R 716.
(2) [21963] Supp. 2 S.C.R 92.
(4 29 1.T.R 419.
45
35(5) one of the group of clauses added by Act 25 of 1953
coul d have been availed of by the ITO in making the inmpugned
rectifications.
Section 35(5), the extent it is material for  our present
pur pose, reads as follows :
"Where in respect of any conpleted assessnent
of a partner inafirm it is found on the
assessnent or reassessnent of a firm.... that
the share of the partner in the profit or |oss
of the firm has not been included in the
assessment of the partner, or, if included, is
not correct, the inclusion of the share of the
assessnment or the correction thereof, as the
case may be, shall be deemed to be a
rectification of a m stake apparent from the
record within the neaning of this section, and
provisions of sub-sections (1) shall apply
thereto accordingly, the period of four vyears
referred to in that sub-section being conputed
fromthe date of the final order passed in the
case of the firm"
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Section 35(1) enpowers the inconme tax authorities to rectify
nm stakes apparent fromthe record of certain orders passed
by them The clause (omtting parts not material) provides
that the income tax officer may, any tinme within the four
years fromthe date of any assessnent order passed by him
on his own motion, rectify any m stake apparent from the
record of the assessnment. As seen earlier, prior to the
amending Act 25 of 1953, the ITO could not have nmade the
rectifications with which we are concerned in these appeals.
Therefore, the question for decisionis whether by the
exerci se of the powers conferred on himby s. 35(5), the ITO
could have validly rmade the inmpugned rectifications ?

It may be noted that in these cases both the assessnent of
the firmas welt as the assessnent of its partners were nade
long before April 1, 1952. But the assessment of the firm

was reopened and the firmreassessed after that date. In
Habi bul | ah’ s( 1) case this Court laid down t hat t he
| egi slature had” given to cl. 5 of s. 35 which was

incorporated wth effect fromApril 1, 1952, a partia
retrospective operation. The provision enacted by cl. 5 is
not Procedural in character. It affects the vested rights
of the assessee. Thereforein the absence of compelling
reasons, the court ~would not be justified in giving a
greater retrospectivity to that provision than is warranted
by the plain words used by the legislature. d. 5 of s. 35
does not purport to anend cl. | of the sane section. It
confers additional powers upon the income tax authorities
and that power cannot be exercised inrespect of assessnent
of a firm which had been conpl eted before the date on which
the power had been invested. This Court quoted wth
approva

(1) [21962] Sup. 2 S.C.R 716

46

the observations of the Privy Council in Income  Tax
Conmi ssi oner v. Khenthand Randas('1l)
"When once a final assessment is arrived at,

it cannot, in their Lordships’ opinion, be
reopened except in the circunstances detailed
in sections 34 and 3 5 of the Act.... and

within the tine limted by those sections.”
From this decision the correctness of which is not doubted
by the mjority, it follows that s. 35(5) is only
retrospective as fromApril 1, 1 952; it has no _greater
retrospectivity and that section cannot affect vest ed
ri ghts. No doubt that decision was dealing wth the
assessnment of a firm but the ratio of that decision, in ny
opinion, applies wth equal force to the assessnent of a
partner |If the assessnent of a firmmade before April 1,
1952 cannot be reopened under s. 35(1) read with s. 35(5),
the sanme nmust be equally true of the assessnent of a partner
of a firm The ratio of the decision in Habibullah's(1)
case is that rights which have become final prior to | Apri
1, 1952 cannot be affected by having recourse to s. 35(5).
By applying the ratio of the decision in Habibullah's(2)
case this Court held in Atnmala Nagaraj’s(3) case that sub-s.
5 of s, 35 was not applicable to cases where the assessnent
of a partner was conpleted before April 1, 1952 even though
the assessnent of the firmof which he was the partner was
conpleted after April 1 1952. At p. 612 of the report, this
is what this Court observed in Atmala Nagaraj’s(3) case
"Here, the original assessnment was made before
the amendment, and to that assessnent the
amended provision cannot still be made
applicable for the reason to be given by us,
even though the assessnments of the firns were
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after April 1, 1952, and sub-section (5) has
not been nade applicable to such assessnent,
either -expressly or by inplication. It has
been given a Ilinmited retrospectivity from
April 1, 1952, and it was held by this court
in the cited case that it was not open to
courts to give nore retrospectivity to it.
Resort in this case could only be taken to the
law as it stood before the introduction of
sub-section (5), and as determ ned already by
this Court, the record of t he firms
assessnment could not then be called in aid to
denpnstrate  an error on the record of a
partne’s assessnment. It was further held in
S. K. Habibullah's (2) case that the provision
enacted by sub-section (5) is not procedura
in character and that it affects vested rights
of "an assessee. | n our
(1)651.A 248.
(3) 46 1. T.R 6009.
(2) [1962] Supp. 2 S.C.R 716
47
opi ni on;” subsection (5) could not be used in
this case, and the decision of the H gh Court
was right."
It may be noted that both the decisions in Habibullah
case(l) and Atnala Nagaraj’'s case(l) were rendered by the
same Bench (consisting S. K Das, H'dayatul lah and Shah

JJ.) | am wunable to accept the, ~contention that Al nmala
Nagarai’s case(l) Ilaid down any new |l egal principle. It
nerely applied the principle laid down in ~Habibullah's
case(l) to the facts of that case. |Inny opinionthere is

no | egal basis to distinguish the one fromthe other
In Ahnedabad Manufacturing and Calico Ptg., Co., case(3),
this Court was called. upon to interpret the scope of sub-s.
10 of s. 35 of the Act which was brought into force on Apri
1, 1956. The |l anguage of that provision is wholly different
fromthat of s. 35(5). It is not clear fromthe report why
in that case it becane necessary to consider the correctness
of the decisions of this Court in Habibullah s case(1) and
Atmala Nagaraj’s ( 2 ) case. But it appears that” in the,
course of the arguments the correctness of’ those decisions
was put into issue. Three separate judgnent were delivered
in that case, one on behalf of S. K Das and Kapur, JJ, by
Das, J. another on behalf of Hidayatullah and Raghubar
Dayal, JJ. by Hidayatullah J, and the third by Sarkar, J.
Sarkar J. in his judgnent, nerely referred to Habibullah's
case(l) and not to Atmal a Nagaraj’s(1l) case. ‘Dealing wth
Habi bul | ah’ s case(1), this is what his Lordship observed :
"As to S. K Habibullah's case(l) | ~do not
think that nuch assistance can be had fromit.
It applied the rule of presunption against a
statute having a retrospective operation-as to
which rule, of course, there is no dispute-to
sub-s. (5) of s. 35. Now cases on the cons-
truction of one statute, are rarely of value
in construing another statute. for each case
turns on the language wth which it is
concerned and statutes are not often expressed
in the sane | anguage. The |anguage wused in
sub-ss. (5) and (10) seens to ne to be wholly
different. There is nothing in, S K
Habi bul l ah’s case(1) to indicate that in the
opinion of the learned Judges deciding it
there were any words which woul d i ndicate that
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sub-s. (5) was to have a retrospective

operation. In ny view, sub-s’ (10) contains
such words. Furthernore, | do not find that
the other considerations’ to which | have

referred arose for discussion in that case.
In my view, the tw cases are entirely
different."
(1) [1962] Supp. 2 S.C.R 716.
(3) [1963] Supp. 2 S.C.R 92.
(2) 46 f.T. R 609.
48
Das, J. accepted the .correctness of the decision in
Habi bul | ah’ s case(1l) but while dealing with Atrmal a Nagaraj’s
case (2 ) he observed
"W may point out, however, that in Second
Addi ti onal I'ncome tax Oficer . At mal a
Nagaraj (2) this court went a step further and
held that sub-s. (5 of s. 35 was not
applicable to cases where the assessnent of
the partner was conpleted before April 1,
1952, even though the assessnment of the firm
was conpleted after April 1, 1952. Lear ned
counsel ~ for ~the appellant frankly conceded
before us that he did not wish to go as far as
that / and contend that even in a case where a
declaration of dividend was nmade after Apri
1. 1956, sub-s. (10) woul d not -apply; because
that « woul d make sub-s. (10) unworkabl e. The
decision is Second Additional |ncone Tax
Oficer v. Atmala Nagaraj(2) may per haps
require reconsideration as to which we need
not express any final opinion now, but so far
as this case is concerned we see no reason why
the, principle in S K Habibullah s case(1)
will not apply."
But Hi dayatullah, J. who as nentioned earlier was a party to
both the decisions dealing with those decisions observed
"W do not naturally express a final opinion
on sub-s. (5). W nust leave that to a future
case. We rnust, however, say that the two
earlier cases may have to be reconsidered on
some future occasion.”
For the reasons to be presently stated | would rather prefer
to followthe decisions in Habibullah's case(1l) and Atnala
Nagaraj’'s case(2) which | amsure nust have been rendered
after deep consideration rather than the passing doubts
hesitatingly expressed by two of the | earned Judges who were
parties to those decisions. As seen earlier, -even the
majority has not shared the doubt s expr essed by
Hi dayatullah, J. as regards correctness of the decision in
Habi bul | ah’ s case(1).
The rule laid down in Habibullah s(1) and Atnala Nagaraj’s
(2 ) cases is a well settled rule. Dealing with the ‘inter-
pretation of taxing statutes, it is observed in Halsbury’s
Laws of England (Vol. 36, pp. 416-17)
"The |language of a statute inposing a tax,
duty or charge nust receive a strict
construction in the sense that there is no
room for any intendnent, and regard nust be
had to the clear nmeaning of the words. |If the
Crown clainms a duty under a statute, it nust
show that duty is inposed by clear and
unanbi guous words, and where the neaning of
the statute is in doubt, it nust
(1) [1962] Supp., C. R 716
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be construed in favour of the subj ect,
however, much within the spirit of the Iaw the
case mght otherw se appear to be; but a fair
and reasonabl e construction nmust be given to
the | anguage used without |eaning to one side
or the other.

The rule that the literal construction of a
statute nust be adhered to, unless the context
renders it plain that such a construction

cannot be put on the words, is especially
i mportant in cases of statutes which inpose
taxation. Ther e is no rul e adm tting

equi tabl e construction of a taxing statute;
that is ' to say cases which are not within the
actual words of the statute cannot be brought
within the statute by consideration of its
governing principle or intention."
Rowl att, " J. observed in Cape Brandy Syndicate v. Inland
Revenue Conmi ssioner (1)
"In a taxing Act one has to |look nerely at
what is clearly said. There is no room for
any intendnment. There is no equity about a
t ax. There is no presunption as to a tax.
Nothing is to be read in, nothing is to be
i mplied. One can only look fairly at the
| anguage used."
These principles have been accepted as correct both by the
English Courts and the superior courts in this country. It
is now well settled that if the interpretationof a fisca
enactrment is in doubt, the construction nost beneficial to
the subject should he adopted even if it results in
obt ai ni ng an advantage to the subject; the subject cannot be
taxed wunless he cones within the letter of the law and the
argunent that he falls within the spirit of the Iaw cannot
avai | the departnent.
In Conmi ssioner of |Incone tax, Bonbay v. Provident |nvest-
ment Co., Ltd. (2 ) this Court quoted with approval the
foll owi ng, passage from an earlier decision of this Court in
A. V. Fernandez v. State of Keral a(3)
"If the Revenue satisfies tile Court that ~the
case falls strictly within the provisions of
the law, the subject can be taxed. |[If, on-the
ot her hand, the case is not covered within the
four corners of the provisions of the taxing
statute, no tax call be inposed by inference
or by analogy or by trying to probe into. the
i ntentions of the | egi sl ature and by
considering what was the substance of the
matter. W nust of necessity, therefore, have
regard to the actual provisions of the Act and
the rul es made there-
(1) [1921] 1 K. B. 64.
(3) 8 S.T.C. 561.
(2) 32 1.T.R 190.
50
under before we can cone to the conclusion
that the appellant was liable to assessment as
contended by the Sales Tax authorities.™
In Conm ssioner of Incone tax, Bonbay v. El phi nst one
Spinning and Waving MIls Co., Ltd.(1), this Court held
that if the words of the taxing statute fail, then so nust
the. tax. The courts cannot, except rarely and in clear
cases, help the draftsnen by a favorable construction
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In Conm ssioner of |Incone tax, Bonbay v. Jalgaon Electric

Supply Co., Ltd (2) this Court again observed
"The income tax | aw seeks to bring within the
net of taxation certain class of income, and
can only successfully do so if it frames a
provi sion appropriate to that end. |If the |aw
fails and the tax payer cannot be brought
within its letter, no question of unjustness
as such arises."

In Banarsi Debi and another v. Incone tax
Oficer, Calcutta, and others(l), it was
observed

"Before construing the section it wll be
usef ul to notice the relevant rules of

construction of a fiscal statute. In Oienta
Bank Corporation v. Wight (5 A C. 842) the
Judicial Conmittee held that iif a statute
prof essed to i npose a charge, the intention to
i npose a charge on the subject nmust be shown

by clear and unanhi guous | anguage. In
Canadi an Eagle Gl Co.v. R [1946] A C 119,
Vi scount ~Sinmon-L.C. observed : 'In the words
of Row att, J..... in a taxing Act one has to,
| ook nearly at what is clearly said. There is
no room for any intendment. There is no

equity / about a tax. There is no presunption
as to a tax. Nothing is to be read in
Nothing is to be inplied. One can only ook
fairly it the | anguage used."
In other  words, -a taxing statute nmust be
couched in express and unambi guous | anguage.
The sane rule of construction has been
accepted by this courtin Gursahai Saigal V.
Commi ssioner of Incone tax (48 |.T.R 1)
wherein it was stated: . It is well recognised
that the rule of construction that if a  case
is not covered within the four corners of the
provisions of a taxing statute no tax can be
i nposed by inference or by analogy ‘or by
trying to probe into the intentions of the
| egi slature and by considering what® was the
subst ance,
(1) 40 1. T.R 142.
(3) 53 I.T.R 100, 104.
(2) 40 1. T.R 184.
51
of the mtter, applies only to a taxing
provision and has no application to al
provisions in a taxing statute’."
In Conmi ssioner of Incone tax, Madras v. Ajax Products
Ltd. (1) this Court quoted with approval the rule laid down
by Row att, J. in Cape Brandy Syndicate case(l) to ' which
reference has already been nade. It went further and
observed
" To put in other words, the subject is not to
be taxed unl ess the charging provision clearly
i nposes the obligation. Equally inportant is
the rule of construction that if the words of
a statute are precise and unanbi guous, they
must be accepted as declaring the express
intention of the legislature.™
From the foregoing decisions it is clear t hat t he
consideration whether a levy is just or unjust, whether it
is equitable or not, a consideration which appears to have
greatly weighed with the mgjority, is wholly irrelevant in
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considering the wvalidity of a |evy. The courts have
repeatedly observed that there is no equity in a tax. The
observations of Lord Hatherley, L.C. in Pardo v. Binghan{3)
“I'n fact we nmust took to the general scope and purview of
the statute, and at the remedy sought to be applied, and
consider what was the former state of the law, and what it
was that the Legislature contenplated", were nmade while
construing, a non-taxing statute. The said rule has only a
limted application in the interpretation of a taxing
statute. Further, as observed by that |earned Judge in that
very case the question in each case is "whether the
| egi sl ature had sufficiently expressed its intention" on the
point in issue.

| do not think that the inpugned assessnents can be said to
be just or equitable even if that considerationis at al

rel evant. The assessnents of partners of firns, whose
assessnments had becone final before April 1, 1952 cannot be
r eopened. There is no just or equitable -round to
differentiate the case of the respondents from those
assessees. As ~seen earlier, the assessnent of t he
respondents had becone final as far back as 1946. The would
have arranged their affairs on that basis. Thi rt eenyears

thereafter, they were called upon to pay additional tax.lIt
cannot be said that is just or equitable.

This takes nme to the question whether the inpugned assess-
nments cone clearly within the scope of 's. 35(5). That is
the only relevant consideration. But before going into that
guestion we mnust renind oursel ves that the assessments of -
the respondents had becone final in the year 1946 and under
the law as it stood prior 'Lo the enactnent of s. 35(5),
t hose assessnents coul d not

(1)55 I.T. R 741. [1965] 1 S.C R 70)

(3) 4 Ch. Appeals 735.

(2) [1921] 1. K B. 64.

52

have been interfered with. Section 35(5) wunlike  severa
ot her provisions in the anending Act of 1953 had been given
only a partial retrospective effect. It is made to be
operative as fromApril 1, 1952. 1In this background l'et us
now proceed to exanine s. 35(5).

Before a case can be held to fall within the scope of _S.
35(5), two requirenments must be satisfied, nanmely, (1) that
the assessnment or reassessnment of the firmmust have taken
place on or after April 1, 1952, and (2) the assessnent ~ of
the partner nmnust be a "conpleted assessnent”. The next
guestion to be decided is whether the "conpleted assessnment”
referred to in s. 35(5) includes an assessnent ~which had
becorme final prior to April 1, 1952.

| amunable to find out how the firm s assessnent. could have
been wvalidly reopened under s. 34, in Septenber 1952, By
the tinme the notice under s. 34 was issued, the eight years’
period of linmtation prescribed in s. 34 had expired. But
the validity of the firms re-assessment does not appear to
have been chall enged at any time before the hearing of these
appeals. Hence it is not safe to pursue that question

The concept of a "conpleted assessnent” was introduced for
the first tine by the anending Act 25 of 1952. The Act as
it stood till then only spoke of assessnents, re-assessnents
and rectification of assessments. What did the |egislature
mean by saying conpleted assessment™ in s. 35 (5) ? That
expression is not defined in the Act. The legislature nust
be considered to have deliberately used that expression in
pl ace of the expression "assessnent" an expression familiar
to courts and the connotation of which is well settled. On
the basis of well recognised canons of construction of
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statutes we must give that expression a neaning different
fromthat given to "assessnent”. Evidently, the legislature
used the expression "conpleted assessnments" to distinguish
that class of assessnents from assessnments which are fina

under the Act. It appears to me, by using that expression

the legislature intended that the assessnment of a partner
should not be considered as a final assessment till the
assessnent of the firmbecomes final. |In other words, the
partner’s assessnment would continue to be tentative till the
conpany’s assessnent becones final. |If that be the true
interpretation of the expression "conpleted assessnent”, as

I think it is, then that expression can only apply to
assessments of partners nmade on or after April 1, 1952. The
respondents’ assessnents as nmentioned earlier had becone

final prior to that date. Hence the respondent s’
assessments cannot be considered as "conpleted assessnents”
within the nmeaning of that word in s. 35(5). Consequent |y

those ~assessnents nust be held to be outside the scope of
that section.
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Section 35(5) neither expressly nor by necessary inplication
enmpowers the |.T.O to reopen assessments which had becone
final. |If the legislature wanted to confer such a power it
should have said so as it didins. 35 (6) and in severa
other provisions /in the anmending Act,-ss.3(2), 7(2) and
30(2) of that Act.” Further, if s. 35(5) enmpowers the
reopening of all final assessnents of partners of firns,
where was the need to give that  provision a partia
retrospectivity ?.  That very circunmstance negatives the
contention of the departnment. ~Even if it isto be held that
the expression "conpleted assessnent" is an anbi guous
expression, in that event also, the power conferred under s.
35 (5) <could not have been exercised to rectify the
assessnents in question

From the foregoing it follows that the decision of this
Court in Atrmal a Nagaraj’s case(l) is correct. Even assum ng
that s. 3 5 (5) can receive a different interpretation and
that interpretation is nore reasonable than that adopted by
this Court in Atnmala Nagaraj’'s case(l), in that even also
this Court would not be justified in overruling its previous
deci si on, which has the force of law in view of Art. 141  of

the Constitution. | amof the opinion that the decisions of
this Court should not be overrul ed except under conpelling
ci rcunst ances. It is only when this Court is fully con-

vinced that public interest of a substantial character would
be jeopardized by a previous decision of this Court, this
Court should overrule that decision. Every tine this Court
overrules its previous decision, the confidence of. the
public in the soundness of the decision of this Court is
bound to be shaken.

Re- consi deration of the decisions of this Court should be
confined to questions of great public inmportance. In |aw
finality is of utmost inmportance. Legal problens should not
be treated as mere subjects for mental exercise. This Court
nmust overrule its previous decisions only when it cones to
the conclusion that it is manifestly wong, not upon a nere
suggestion that some or all of the nenbers of the later
Court mght arrive at a different conclusion if the natter
was res integra. 1In Bengal Immnity Co. Ltd. v. The State
of Bihar and others(2), this Court laid do" that there is
nothing in the Constitution which prevents the Suprene Court
from departing froma previous decision of its own if the
Court is satisfied of its error and its baneful effect on
the general interest of the public. Das, Acting C.J.,
speaking for the nmajority, observed in the course of his
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j udgrment (at p. 630 of the report):

"I't is needless for us to say that we should
not lightly di ssent from a previ ous
pronouncement of this Court. Qur power of
review, which wundoubtedly exists, nust be
exercised wth due care and caution and only
for advancing the public well being in the
Iight of the surrounding

(1) 46 I.T.R 6009.
(2) [1955] 2 S.C.R 603.
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circunstances of each case brought to our
notice but  we do not consider it right to
confine our power within rigidly fixed limts
as suggested before us."
The question of law with which we are concerned in this case
was of minor inportance, at all times. 1t has becone al
the nmore so because of the passage of time, as it has
rel evance ’ only to  assessnent of partners of firns nmade
before " April 1,7 1952, and that too in cases where the
guesti on —of enhancing those assessnents arises as a result
of the assessnent or re-assessnent of the concerned firns on
or after April 1, 1952. Such cases are not likely to be
many.
For the reasons nentioned above, | dismss these appeals
wi th Costs.
ORDER
In accordance with the opinion of the majority the appeals
are allowed, the judgnment and order of the High Court of
Madras are set aside and the orders of rectification passed
by the Incone tax Oficer are held to be effective and

bi nding on the respondents. 1In the circunstances there wll
be no order as to costs of these appeals.
G C
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