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ACT:

Crimnal Procedure Code, ss. 233, 234, 197, 342-Joinder of
trials and charges-Joint trial with Governnent official for
whose prosecution sanction not obtained-Validity of trial-
Exam nati on of accuseed-Each itemof evidence whether need
be put to accused.

I ndi an Penal Code, 'ss. 417, 420--Bills submtted to
CGover nrent - Di shonest |y passed by Governnment officers-Paynent
whet her results from Submssion of false bill-Ofence
whet her under s. 417 or s. 420 ?

Ordinance 29 of 1943-Section 72 of Tenth Schedule to
Government of India Act, 1935-India and Burma (Emergency
Provisions Act) 1940 (3 & 4 Geo. 6, Ch. 33), s. 1(3)-Punjab
O di nance 11 of 1946 S. 3,  (3)Punjab Act X  of
1950- - Consti tuti on, conti nuance - and reconstitution of
Speci al Tri bunal .

I ndian Evidence Act, 1872, s. 35-War Diaries maintained by
arny officer--Whether adm ssible under section.

HEADNOTE

The appell ant, a contractor was tried for offenses under s.
420 I ndi an Penal Code in respect of false bills submtted by
himto the Evacuee Government of Burna |ocated at. Sinla for
work done during World War 11, Ten charges were framed
agai nst the appellant and four trials were held in- respect

of these charges. The appellant was convicted by the
Special Tribunal of all the ten charges but the Hi gh Court
convicted himonly in respect of three. 1In appeals to this

Court on certificate,

HELD: (i) It could not be said that by sending twenty bills
under one covering letter the appellant had nade only one
representation. The clainms related to a number of works or
supplies of raw materials. A representation in respect of
each different work or each different supply of materials
woul d be a separate and distinct representation fromthe one
relating to another work carried out or supply nade. The
hol di ng of four trials in respect of the di f ferent
representations was therefore in order. [215 H 216 D
(ii) When one claimwas nmade in respect of supplies to two
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pl aces there could be only one charge, in respect of that
claim and the trial of such a charge with two other charges
was therefore proper. [216 G

(iii) " Me officers who wverified the bogus bills
submtted by the appellant could certainly be held guilty of
abetting the appellant. But it could not be said that the
paynments that were nade to the appellant were not connected
with or induced by the representati ons made by the appel |l ant
hi nsel f or in his bills. In fact, it were those
representations by the appellant which ultimtely cul m nated
in the Governnent of Burma parting with the noney to satisfy
those claims put forward by the appellant. The finding that
the appellant was guilty of cheating in these circunstances
was fully justified. [217 D-Q

Mta Prasad v. Enmperor, (1920) 18 A L.J. 371, distinguished.
212

(iv) In every case where property is delivered by a person
cheated. there nust always be a stage when the person maker
up his mndto give the property on accepting the false
representations made to him 1t cannot be said that in such
cases the person conmitting the offence can only be tried,
for the sinple offence of cheating under s. 417 |.P.C. and
cannot be tried under s. 420 because the person cheated
parted with his property subsequent to making up his mnd to
do so. [218 B

(v) The joint trial of the appellantt with one of the
of ficers who sanctioned his bills was not vitiated by |ack
of sanction wunder 's. 197 . P.C. because an officer
abetting the offence of cheating by another cannot be said
to be acting wthin the scopeof his duties as public
servant. [219 D

K. Satwant Singh V. State of Punjab [1960] 2 S.C. R 89,
relied oil.

Sunil Kumar Paul v. State of West Bengal, A l.R 1965 S.C
706, distinguished.

No, de novo trial was necessary after the separation of the
appellant’s trial fromthat of the said officer. So, far as
the appellant was concerned the entire trial took / place
while he was present and the fact that the officer was
jointly tried with himfor sone tine did not~ in ~any way
af fect the appellant. [219 G

(vi) Odinance 29 of 1943 under which the Special Tribuna
was constituted did not expire within six nmonths of ~ being
issued. It was not affected by the provision to that effect
contained in s. 72 of the Ninth Schedule to the Government
of India Act, 1935 because the operation of s. 72 was
suspended by s. 1(3) of the India and Burma (Emergency
Provisions) Act, 1940. The O dinance expired, as held in
J.K. Gas Plant Manufacturing Co. (Ranpur) Ltd. and O's. v.
The King Enperor, on 30-9-1946. Thereafter the Tribuna

functioned conpetently wunder the Punjab Ordinance- 111 of
1946 and Punjab Act X of 1950., [220 D, E]
(vii) Under sub-s. (3) of s. 3 of punjab Ordinance 11

all notifications issued, and all rules made, by the Centra
Government under s. 3 sub-s. (3) of s. 4 and s. 11 of the
Ordi nance of 1943, so far as they applied to Tribunals, were
to continue in force until superseded or nodified by the
Punj ab Gover nment under the Punjab Ordinance. Consequently,
notifications issued by the Central Governnent under s. 3 of
the Odinance of 1943 constituting- the Special Tribuna
could be superseded or nodified by the Punjab Governnent.
When the Punjab Governnment appointed two nenbers in place of
t he t wo original nmenbers appointed by t he Centra
Gover nnent , the former only exercised the powers of
nmodi fying the notification issued by the Central Governnent
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as the order of appointnment anpbunted to reconstitution of
the Tribunal already constituted by the Central Governnent.
During the period when there was only one nenber and the
requi renment of |aw was that the Tribunal should consist of
three nenbers, no proceedi ngs were taken by the Tribunal for

continuing the trial of the appellant. It was only after
the appointnent of two other nenbers, including the
President, that the Tribunal took up the trial. Furt her
when the Tribunal later on functioned with one single

menber, the |law had al ready been altered by Punjab Act X of
1950 which laid down that the Tribunal was to consist of one
menber only. The Tribunal thus at each stage was properly
constituted and functional conpetently. [221G 222C

(viii) The War Diaries which had been used in evidence
were records of official acts and in fact there was specific
evi dence of w tnesses that

21 3

these were required to be maintained under the rules
applicable to the units of the arnmy which maintained these
diaries. " The diaries were therefore adnmi ssible under s. 35
of the Evidence Act as records of official acts and there
was no error in admtting themin evidence.

It was not necessary to put-the War Diaries specially to the
accused in his examnation under s. 342 Cr. P.C. because
that section requires circunstances appearing in evidence
agai nst the accused and not every piece of evidence in proof
of those circunmstances to be put to the accused. [224 F;, 225

C E]

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION : Crimnal Appeal Nos. 150
and 151, 196 to 199 of 1962.

Appeal s fromthe judgnent and order dated March 21, 1962 of
the Punjab High Court in Crimnal Appeals Nos. 478 and 479,
and 41, 176, 478 and 479 of 1949 respectively.

Hra Lal Sibal, J. C Talwar and R L. Kohli, for the
appellant (in Cr. As No,,. 150 and 151 of 1962) and the
respondent (in C. As. Nos. 196 to 199 of 1962).
Purshottam Tri cunmdas, K. C. Chawla, and R N. Sachthey, for
the respondent (in Cr. As. Nos. 150 and 151 of 1962)  and
the appellant (in C. As. Nos. 196 to 199 of 1962).

The Judgrment of the Court was delivered by

Bhargava, J. These six appeals, filed on the basis of
certificates granted by the Hi gh Court of Punjab, arise out
of a single judgnent of that Court, and consequently, they
have been heard together. Two of the appeals Nos. 150 & 151
of 1962 have been brought up by Bakhshish Singh Dhaliwa
(hereinafter referred to as "the appellant") against his
convictions on three different charges of cheating under s.
420 of the Indian Penal Code which were upheld by the High
Court. The remaining four appeals Nos. 196-199 of 1962 have
been filed by the State of Punjab against the acquittal  of
the appellant in respect of offenses of cheating on sone
ot her counts recorded by the Hi gh Court.

There were all together four trials before a Specia
Tribunal originally constituted under O dinance 29 of 1943.
In these four trials, the appellant was charged for having
conmmitted ten different offences of cheating by nmaking
representations to the Governnent of Burma and obtaining
paynments of noney to the extent of over Rs. 6 |akhs which
i ncluded paynments in respect of works which had not been
carried out by himas a contractor, though he clained that
the work had been done and he was entitled to payment in
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respect of those works.

The facts which are relevant for the decision of these
appeal s fall under a very short conpass. |n the year 1942,
the Government of Burma and the Allied Forces operating
there were conpelled to leave Burma as a result of the
Japanese invasion. For purposes

214

of evacuation fromBurma and the defence of that country,
the CGovernment of Burna and the arny had to execute certain
works of the nature of construction of roads, repairs and
construction of bridges, strengthening and repairing of old
tracks and converting railway lines into notor roads. Sone
of these works were executed by the arnmy itself, while
others were entrusted to contractors.

After the evacuation, the Governnent of Burma was | ocated at
Sim a. Due to the disturbed conditions, no exact records
were ,avail able of ‘the works done by the various contractors
and consequently, in-August 1942, the Governnment of Burma
i ssued ail advertisenent inviting clains from contractors
who had ‘executed works or had supplied materials in Burma
during this period and had not yet been paid.

The appellant subnmitted a nunber of clainms in respect of
various works which he clained had been executed by him as
well as for supply of materials. These clains were in the
formof bills and werein respect of works which he clained
had been carried out under the instructions of various units
of the arny. These bills were sent for verification to
three different O ficers, Henderson, Nasse and Karam ' Singh

and after -their verification, payments were made to the
appellant in respect of those bills. 1In one or two cases,
the paynents were only partial; while in other cases the
entire clains as recomrended by those officers were paid
of .

In the case of the appellant, it was found that he had put
in 20 clainms for various works all eged to have been done or
materials supplied. Sixteen of these clainms aggregated to
an anmount of Rs. 16,31, 808/ out of which a sum of Rs.
6,87,173/ was paid by neans of cheques issued by the office
of the Controller of Mlitary Accounts working wth the
Burma CGovernnment situated at Kohl apore.

Subsequent |y, suspicions of the Government of Burma were
aroused concerning many of the clainms nmade by various
contractors including the clains nade by the appellant, and
it was discovered that sone of the claims were false -and
bogus. Consequently, further investigations were nmade and
thereafter the appellant was prosecuted in respect ~of ten
di fferent charges. Since there were a nunber of such cases
to be tried, Special Tribunals were constituted by issuing
Ordinance No. 29 of 1943; and two of these Tribunals /were
| ocated at Lahore. The cases against the appellant were
entrusted to one of these Tribunals.

Before the Tribunal, the ten charges agani st the appellant
were given Cases Nos. 21 to 26 and 31 to 34. Some of \ ‘these
cases were, however, tried together with the result  that
ultimately, there were four trials in which the appellant
was tried in respect of these ten ,charges. The Specia

Tri bunal convicted the appellant in respect of -all the
charges; but on appeal, the High Court upheld the conviction

215

in respect of three charges only. These charges were part
of charge No. 21, charge No. 22 and charge No. 26. In
respect of the other charges, the High Court recorded a
finding that the prosecution had failed to prove beyond al

reasonable doubt that the clains put forward by the
appel | ant were bogus and in respect of works not done by him
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or materials not supplied by him so that the appellant was
gi ven the benefit of doubt and acquitted.

The appellant was tried for charges Nos. 21, 22 and 23 in
the one single trial by the Special Tribunal, while charge
No. 26 was the subject-matter of a different trial. Hi s
conviction in respect of part of charge No. 21, charge No.
22 and charge No. 26 having been upheld by the H gh Court,
the appellant has thus filed two appeals Nos. 150 & 151/1962
in this Court. He was acquitted of part of charge No. 21
and charge No. 23 which were tried together with charge No.
22 in one trial; and simlarly, he has been acquitted of
other charges also in the other three trials. The four
State appeals before us are against these orders of
acquittal recorded by the Hi gh Court in respect of the
charges which were the subject-matter of four different
trials.

A nunber of points of l'aw have been argued before us on
behal f ~of the appellant in the tw appeals filed by him
The first point which was very strenuously pressed was that
the appellant had been very seriously prejudiced by having
been tried in four different cases in respect of ten
different charges when, in fact, all that he did was to
submit a set of bills together and had not nade any ten
different fal se representati ons which mght have induced the
Burma Government to make paynents to him ~Qur attention was
invited to letter Ext. DR dated 3rd -Novenber, 1942, to
support the contention that all the clainms put forward by
the appellant were submitted with this letter together and
consequent |y, shoul d be hel'd “to form one singl e
representati on.

On behal f of the State, our attention was, however, drawn to
the fact that this letter was found to contain obliteration
of the figure before the word "clains”, sothat this letter
really referred to only out of the 20 claims submitted by
the appellant; and this submission is further supported by a

reference to letter Ext. DS in which the Governnent
acknow edged receipt of only 2 clains when referring to
letter Ext. DR sent by the appellant. The case of the

State was that the various bills containing the 20 /clains
put forward by the appellant could not be treated ~as one
single representation.

It appears to us that even if it had been a fact that  al
these clains were submtted by the appellant with only one
single covering letter, it could not be held that they
amounted to one single false representati.on. The clains
related to a nunber of works or supplies of materials which
the appellant claimed he had carried out. A representation
in respect of each different work or each

216

different supply of materials would be a separate and
distinct representation fromthe one relating to- another
work carried out or supply made. Thus, in one trial | which
covered charges 21, 22 and 23, three different charges were
franmed by the Tribunal. The first charge related to
conver si on of railway track between Taungdw ngyi and
Kyaukpadaung as well as supply of materials at those pl aces.
The second charge which related to charge No. 22 was in
respect of work clainmed to have been done in connection with
the inprovement of a country track fromMth it northwards
to its junction with the main trunk road bet ween
Kyaukapadaung and Meiktila, while the third charge relating
to charge No. 23 was in respect of materials clainmed to have
been supplied at Allegheny. The three charges thus franed
related to works or supplies at three different places and
were in respect of three clainms each of which was totally
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i ndependent of the other. |In respect of each of these
charges, «clainms had been submtted by the appellant and
those clainms amounted to representati ons nade by himthat he
had carried out those works or had made those supplies.

There was consequently no error at all in holding that in
this trial the appellant was being tried for three different

of fences of the sane kind, so that the splitting of the
cases into ten different charges was fully justified.

M. R L. Anand on behalf of the appellant, in these circum

stances, challenged before us the validity of the case in
whi ch the appellant was tried for charges 21, 22 and 23, on
a different ground which had not been put forward before the
Hi gh Court. He urged that an exanmi nation of the claim put

forward by the appellant on the basis of which charges 21
and 23 were taken up, would show that there were in fact

three different <clains by the appellant; and since these
were tried together with charge No. 22 which had a separate
claim ~the trial was vitiated as being in respect of four
charges of the same kind which is not permissible in |aw

The submission fails, because it is clear from the claim
itself that charge No. 21 was really one single charge and

not two charges. It was based on a claim nmade by the
appel l ant for work done and materials supplied at the same
pl aces, viz., Taungdw ngyi and Kyaukpadaung. The courts

bel ow i n hol ding that the representati on nade by the appel-
lant in his claimin respect of work ‘done and materials
supplied at the sanme places anounted to one single
representation, were quite correct, so that, in fact, in
this trial the appellant was tried in respect of only three
charges on the basis of three false representations relating
to three itens of bogus works or suppli es. None of the
trials against the appellant was, therefore, vitiated by any
error relating to msjoinder of charges or splitting up of
char ges.

The next question of |aw raised was that even on the facts
found by the Hi gh Court, the appellant was wongly convicted
as no offence of cheating had been nade out against him
Thi s subni ssion was based on the circunstance that ‘after the
cl ai s,

21 7

which had been found bogus, were put forward by the
appel lant, they were sent for wverification to various
officers and paynments were sanctioned and nade to the
appel l ant on the basis of the reports which were submtted
by those officers verifying the clainms of- the  appellant.
The submi ssion was that the paynments were the result not of
any representations nade by the appellant, but of the wong
representations contained in the reports of those officers,

so that if any offence of cheating at all was conmitted, it
was by those officers and not by the appellant.
The fallacy in this argument is quite clear. It is- correct

that paynments were sanctioned by the Burma Government and
were made only after reports had been obtained from ‘their
own officers on the clainms which had been put forward by the
appel l ant; but the paynments were after all made only because
the appellant had subnitted those claine in the first
i nstance. The representations nade by the appellant in the
witten clainms contained in the bills were the basis of al

subsequent proceedi ngs which resulted in payments bei ng nade
to him These representations contained bogus clains and
orders for paynent were based on those very clains. The
of ficers who verified the clains wongly could certainly be
held gquilty of abetting the appellant by supporting his
false representations, It cannot be said that the paynents
that were nade to the appellant were not connected with or
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in his bills. In fact, primarily, it wer e t hose

representations by the appellant which ultimtely cul nmi nated
in the Governnent of Burma parting with the noney to satisfy
those claims put forward by the appellant. The correctness
of the decision in Mata Prasad v. Enperor(1) relied upon by
| earned counsel for the appellant need not detain us,
because the facts in that case were different and Mata
Prasad was found not guilty because he hinself had nade no
representation at all which induced the paynment of noney by
the conplainant, and the finding was that the advance of
noney was induced entirely by the representation nade by
Hra La]. The finding that the appellant was gquilty of
cheating in these circunstances was fully justified.

In this connection, another point put forward was that the
appel  ant shoul d have been convicted for the offence under
s. 417, Indian Penal Code, instead of s. 420, |I|.P.C,
because, as soon as witten orders were nmade sanctioning
paynments in respect of the bogus clainms, offences under s.
417 were conpl ete, and the subsequent payments nade should
not have been taken into account. The submission has to be
rejected, because the subsequent paynentsafter the orders
sanctioning the bills, were a part of the same transaction
which started with the fal se representations being made by
t he

(1) (1920) 18 . L. J. 371.

ML4 Sup. Cl1/66-15

218

appel | ant in putting forward bogus clainms  and whi ch
transaction only concluded after the paynents were made and
did not come to an end nerely on orders of sanction being
passed in those proceedings. In fact, in every case where
property is delivered by a person cheated, there nust always
be a stage when the person makes up his nmind to give the
property on accepting the false representations nade to him
It cannot be said that in such cases the person comitting
the offence can only be tried for the sinple offence of
cheating under section 417, |1.P.C.,and cannot be tried under
s. 420 because the person cheated parts with his property
subsequent to making up his mnd to do so. The conviction

of the appellant for the of fence under s. 420, 1.p.C., .in
these circunstances Is in no way vitiated.

The liability of the appellant for <conviction for the
of fence of cheating was chal |l enged on one other ground. It
was urged that the appellant |eft Burna on 5th April, 1942,

while the clainms which had been found to be bogus related,
at least to a considerable extent, to works alleged to have
been done or materials alleged to have been supplied after
that date, so that the appellant could have no persona
know edge that the clainms put forward by him were bogus.
The finding of fact recorded by the Hi gh Court in respect of
the <charges for which the appellant has been convicted is
that the works to which the clains related were not carried
out at all, or that the supplies concerned were never nade.
Once the finding is categorically recorded in this manner,
we do not think there was any burden placed on the
prosecution to establish that the appellant had persona
know edge of the bogus nature of his clains. Know edge
i nvol ves the state of m nd of the appellant and no direct
evi dence of that know edge coul d possibly be given by the
prosecuti on. The very fact that the clains were bogus and
did not accord with the true facts, leads to the inference
that the appellant knew that the representations which he
was naking in these clains were false. It is significant
that the appellant has not cone forward with any expl anation
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that he nade these clainms on the basis of information given
to himby any particul ar person whose word he had no reason
to doubt. 1In fact, the clainms purported to be based on the
facts that the appellant knew that he was entitled to the
amounts included in the clainms because he had carried out
the works or had supplied the materials relating to the
cl ai ns.
The next point urged was that in this case the trial of the
appel | ant was vitiated, because up to
a certain stage he was tried together with Henderson who was
charged with the of fence of abetnent of ,cheating under s.
420 read with s. 109, Indian Penal Code, and Henderson was
put to trial wthout any sanction of the Central Governnent
under s. 197 of the Code of Crimnal Procedure.
There are two reasons why this ground has no force. First
it has already been held by this Court in a very simlar
case of K

219
Satwant Singhv. The State of Punjab(1) that sanction under
s. 197 of the Code of Criminal Procedure was not required
for a valid trial of Henderson for the offence of abetnent
of cheating, because it cannot be held that a public servant
conmitting such an offence is acting in the discharge of his
duties as such. In this connection; |earned counse
referred us to a subsequent decision of this Court in Suni
Kumar Paul v. The State of Wst Bengal (2) where this Court
held, in the case of a governnment servant who had submitted
a false bill, that the act of false representation which
resulted in the offence of cheating being conpleted, was
done in the course of his official duties by that government
servant. The facts of that case, however, were different,
because in that case it was held that the subm ssion of the
bill by the governnent servant was itself the act for which
he was to be prosecuted, and that act was held to have been
done by himin the discharge of his duties. In the case
before wus, as well as inthe earlier case of & Satwant
Singh(1), Henderson was not being prosecuted for the act of
certification of the correctness of the bills which were
sent to himfor verification, but was to be prosecuted for
abetnent of the offence of cheating committed by those
persons who had submitted the bills by falsely certifying
the correctness of those bills. The act of thus abetting
the principal offenders could not possibly be, held to have
been done in the discharge of official duties as a public
servant.
The second reason is that after the trials against the
appel l ant had proceeded to some extent, the case against
Hender son was separated and the appellant was tried alone in
ill the four cases. The appellant was not a . governnent
servant, but only an independent contractor, and in his
case, therefore, there was no question of any sanction of
the Central Governnent being obtained under s. 197 'of the
Code of Criminal Procedure. H s trials would, therefore be
unaffected by the want of sanction of the Central Governnent
for the prosecution of Henderson
In this connection, it was also urged that after Henderson's
case was separated fromthat of the appellant, there should

have been a de novo trial. No reasons could, however, be
advanced by the Ilearned counsel in support of this
proposi tion. So far as the appellant is concerned, the

entire trial took place while he was present and the case
agai nst himremai ned unaffected by the fact that during part
of the trial, Henderson was al so being tried with him for
abetting the of fence alleged to have been conmitted by him
whereas during the remaining part of the trial, he was being
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tried alone for the offence with which he was charged.
There is further the circunstances that no request was nade
for a de novo trial at any stage by the appellant, and even
in the appeals before the H gh Court, no grievance was put
forward in this behalf.

(1) [1960] 2 S. C. R 89.

(2) A 1. R 1965 S. C. 706.
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The validity of the trials was also challenged before us on
the ground that the Special Tribunal which recorded the
convi ctions of the appellant was not constituted in
accordance with |l aw and was inconpetent to hold the trials.
The main submi ssion before us, which was different from the
aspect in which it was argued before the Hgh Court, was
based on the fact that the Special Tribunal was constituted
under Ordi nance No. 29 of 1943 which was issued not under S.
102 of the Governnent of India; Act, 1935, but under s. 72
of the Ninth Schedul e of that Act. It was urged that s. 72
of the Governnent-of India Act itself laid down that an
Ordi nance issued under that provision was to remain in force
for the space of not more than  six nmonths from its
promul gation. Learned counsel on this basis urged that the
subsequent Ordinances issued in 1944 and 1945 anmending this

O di nance as well as the Punjab Ordinance 111 of 1946 which
continued the fife of the Special Tribunal were al
i neffective, because they purported to conti nue t he

exi stence of a Tribunal which had al ready becone defunct on
the expiry of six nmonths from9th Septenber, 1943, the date
on which Odinance No. 29/1943 was promnul gated. The
subm ssion was obviously nmmde under a m sappr ehensi on
ignoring the effect of s. 1(3) of the India and Burma
(Enmergency Provisions) Act, 1940 (3 &4 CGeo. 6,  ch. 33)
whi ch suspended the operation of the clause in s. 72 of the
Ninth Schedul e of the Government of India Act, 1935 ' under
which the life of the Ordinance was limted to six nonths
from its pronmulgation. In fact, this point came up before
the Federal Court in J. K Gas( Plant Mnufacturing Co.
(Ranmpur) Ltd. & Os. v. The King Enperor(l) where the
Federal Court held that this very Odi nance 29/ 1943 expired
on 30th Septenber, 1946 in view of the provisions of ' S. 1(3)
of the India & Burma (Emergency Provisions) Act, 1940.
Until 30-9-1946, therefore, the Tribunal constituted by the
Central Governnent under that O dinance was functioning
conpetently.

The Punjab Odinance Il of 1946 continuing the  powers of
that Tribunal for the purpose of trying the —cases  pending
before it, cane into force on the 1st Cctober, 1946, so that
there was no interval and the Tribunal already | functioning
under the earlier Odinance 29 of 1943 continued to function
validly in accordance with the provisions of the Punjab
O dinance 111 of 1946. This O dinance was subsequently
repl aced by Punjab Act X of 1950, whereby the life 'of the
Tribunal and its powers were continued, though the nem
bership of the Tribunal was reduced fromthree to one. The
Speci al Tribunal which tried the cases agai nst t he
appel l ant, therefore, functioned throughout in accordance
with the various Ordinances and the Punjab Act without any
i nterruption

In the alternative, the constitution of the Tribunal which
recorded the convictions of the appellant was chall enged on
one other ground, viz., that at one stage, the nenbership of
the Tribunal, which

(1) [1947] P. R 141.
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under the |aw was required to consist of three nenbers, was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 14

reduced to only one nenber and the subsequent appoi nt nent of
the other two nenbers was made by the Punjab Governnent
which had no authority or power vested in it to nake such
appoi nt nent . Under Ordi nance No. 29 of 1943, the power of
constituting the Special Tribunal was vested in the Centra
CGovernment, and the Central Government actually appointed a
Tri bunal consisting of three nenbers. That Tri buna
continued wuntil 30th Septenber 1946 and thereafter, it
functioned by virtue of the provisions of Punjab O dinance
11 of 1946. It appears that subsequently sone tine in the
year 1947, one of the menbers died and the President of the
Tri bunal ceased to function on his departure from India.
Thereafter, two fresh nenbers were appointed by the Punjab
CGovernment to the Tribunal and one of themwas appointed to
function as the President of the Tribunal. The point urged
on behalf of the appellant was that under Punjab Ordinance
11 of 1946, the Governnment of Punjab did acquire the power
of appointing the President, but that Odinance did not
confer | on the Punjab Governnent the power to reconstitute
the Tribunal or to appoint menbers of the Tribunal. Thi s
submi ssi on._ was based on the provisions of s. 3(2) of the
Punj ab Ordi nance which laid down that the provisions of the
Ordi nance of 1943 were to continue in force and to apply in
relation to the Tri‘bunals, except sub s. (2) of section 1
and sub-s. (1) of section 5, subject to the nodification
that the powers of the Central Governnment under clause (b)

of section 3, sub-s. (3) of section 4 and section Il were,
as from the commencenent of the Punjab Odinance, to be
power s of the Provincial Government. The power of

constituting the Tribunal was contained in~ the  principa
clause of s. 3 of the Odinance of 1943, and there was no
nmention of this principal clause where, by nodification, the
powers of the Central CGovernnent were to be exercised by the
Punj ab Governnent under s. 3(2) of the Punjab Ordinance.
This submi ssion, however, ignores the effect of sub-s. (3)
of s. 3 of the Punjab Odinance, under whi ch al
notifications issued, and all rules made, by the Centra
CGovernment under s. 3, sub-s. (3) of s. 4 and s. 11 of the
Ordi nance of 1943, so far as they applied to the Tribunals,
were to continue in force until superseded or nodified by

the Punjab Governnent under the Punjab O dinance. Thi's
provi si on, thus, clearly laid down that the Punj ab
Gover nirent had the power to super sede or nodi fy
notifications issued and rules nmade by t he Centra

Government under s. 3, sub-s. (3) of s... 4 and s. 11

Consequently, notifications issued by the Central Governnent
under s. 3 of the Ordinance of 1943 constituting the Specia

Tribunal could be superseded or nodified by (the Punjab
Gover nrent . Wen the Punjab Governnent appointed t wo
nenbers in place of the two original nmenbers appointed by
the Central CGovernnent, the former only exercised the powers
of nodi fying the notifica-
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tion issued by the Central CGovernment as the order  of
appoi ntnent ampunted to reconstitution of the Tribuna

al ready constituted by the Central Governnent. The order of
the Punjab Governnent was, therefore, passed within the
scope of the powers conferred on it by sub-s. (3) of s. 3 of
the Punjab Ordinance. During the period when there was only
one menber and the requirenment under the law was that the
Tri bunal should consist of three nenbers, no proceedings
were taken by the Tribunal for continuing the trial of the
appel | ant . It was only after the appointnent of two other
menbers, including the President, that the Tribunal took up
the trial. Further when the Tribunal later on functioned
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with only one single nenber, the law had already been
altered by Punjab Act X of 1950 which provided for change of
conposition of the Special Tribunal and laid down that
i nstead of three menbers, the Tribunal was to be composed of
one nmenber only. The tribunal, thus, at each stage, was
properly constituted and functioned conpetently.

The next point urged on behalf of the appellant was that in
these trials, the appellant was not given an adequate
opportunity to produce his defence evidence, and this
happened for no fault of the appellant. Reference in this
connection was nade to witnesses who were in three different
countries. Sonme witnesses were in Pakistan, sone in
Engl and, and sone in Burnma. So far as wi tnesses in Pakistan
are concerned, the Tribunal recorded an order on 6th Apri
1949, refusing to exam ne those w tnesses, because the
Paki st an Governnent was not prepared to even effect service
of sumons on persons residing there when the sunmons were
i ssued by courts in India. It is significant t hat
subsequent to this order by the Tribunal, the case cane
bef ore a Bench of the Punjab H gh Court and at that stage no
gri evance was made about non-exam nation of these witnesses
from Pakistan, even though a grievance was put forward in
respect of wtnesses in England and in Burna. The Bench
dealt with the case on 25th Septenber, 1951 and granted the
prayer of the appellant for exam nation of wtnesses in
England and Burma. It is nowtoo |ate for the appellant to
nake a fresh grievance in this Court that the witnesses in
Paki stan were not exani ned.

Wth regard to witnesses in England and Burma, an order was
actually made by the Bench of the Hi gh Court directing the

Tribunal to take steps for their exam nation. Steps were
taken and three wtnesses in England were examned on
conmi ssion at the instance of the appellant. The " others
were given up as they were not  available. There has,

therefore, been no failure to exam ne w tnesses in England.
Learned counsel for the appellant strenuously pressed before
us that the real prejudice to the appellant took place
because of want of exami nation of the w tnesses who were in
Burma. Their examination was refused by the Tribunal 'at one
stage and agai nst
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that refusal, the appellant noved the H gh Court. As we
have said earlier, a Bench of the H gh Court on the 25th
Sept enber, 1951, directed steps to be taken by the ~Tribuna
for their exam nation. Subsequently, difficulties arose and
from tine to tine the appellant approached the Hi gh Court
and various orders were nade up to the year 1954. In the
year 1954, conm ssions were actually issued for | exam nation
of witnesses in Burma to District Magistrates of two places
who were, by comon consent of parties, chosen as the
persons before whomthose witnesses could be conveniently
exam ned. The appel l ant was given a sumof Rs. 3,0001- in
order to proceed to Burma and have the conmi ssions executed
in his own presence. The grievance is that this sum ", as
never actually paid and further that in any case, adequate
funds were Dot provided for the appellant to enable him to
proceed to Burma in tinme by air and be present on the dates
fixed for execution of the conm ssions.

This point came up for a scrutiny before the Hi gh Court and
a Bench of the High Court on 23rd August, 1954, held that a
sum of Rs. 3,0001- had already been paid to the appellant
for this purpose, and that there were no further funds
avai |l able from which additional paynents could be nade to
the appellant as desired by him Certain properties and
funds belonging to the appellant were attached under
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Ordinance 38 of 1944 which laid down ins. 9 that the
District Judge was to provide, fromthe attached property in
whi ch the applicant claimed an interest, such sunms as may be
reasonably necessary for the maintenance of the applicant
and his famly, and for expenses connected with the defence
of the applicant where crimnal proceedings may have been
instituted against himin any Court for a schedul ed of fence.
Qur attention has been drawn to the order of the District
Judge by which he directed paynent of Rs. 3,000/- for
expenses in connection with the exam nation of witnesses in
Burma and by which he further directed paynents ill respect
of maintenance, etc. the result of which was that all the
funds attached wunder Odinance 38/1944 were conpletely
exhaust ed. The High Court also inits order dated 23rd
August, 1954, found that ‘the funds had already been
exhausted and no further noney was available to be paid to
the appellant as desired by him It cannot, therefore, be
held that there was any refusal on the part of the
authorities to provide funds to which the appellant was
entitl ed. In any case, it appears to us that all this
gri evance about non-provision of funds is immterial in view
of tile fact that the appellant hinself ultimately wthdrew
his request for the examination of those w tnesses in Burm
It appears that in order to enable the appellant to go to
Burma, a passport was obtained for him but the validity of
the passport expired sonme tinme before the date for execution
of the comm ssion was fixed. Consequently, the passport was
sent to the appropriate authorities for further extending
its validity. The Hi gh Court was specifically nentioned in
its judgnent under appeal that, before
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this passport could be renewed, the appellant withdrew his
request to the Hi gh Court to have the Burna wtnesses
exam ned on comm ssion. It will~ thus appear that al
necessary steps for exam nation of the Burma w tnesses were
bei ng taken when the appellant of his own accord withdrew
his request for their exam nation, so that there has been no
denial of the right of the accused to produce the defence
whi ch he desired.

The Judgnent of the Hi gh Court uphol ding the conviction of
the appellant was al so chal |l enged on the ground that Court
based its findings on certain Wir Diaries which were
inadm ssible in evidence. The War Diaries which have been
referred to in connection with the charges for which the
appel | ant has been convicted are those of 6, Bonbay Pioneers
and Chief Engineer, Burcorps, the latter having been

referred to as C.E.s diaries and with these diaries, it
appears, were incorporated the C RE \War Diaries of
Burcorps also. The subm ssion before us was that all/  the

i ngredi ents necessary for showing that these Wr D aries
were admissible in evidence under S. 35 of the |Indian
Evi dence Act were not established by the prosecution

The first aspect put forward was that these War Diaries were
not public docunments; they were confidential and were not
open to public; and in this connection, reliance was placed
on sonme renmarks of the House of Lords in Maria Mangini
Sturla and thers V. Filippo Tomasso Matta Freccia, Augustus
Keppel Stavenson & Ohers(1) It appears to us that for the
interpretation of S. 35 of the Evidence Act, this decision
on comon |aw in England cannot be of much help, because
under S. 35 of the said Act, the docunents adnissible are
not only public docunents, but also record of official acts.
There can be no doubt that these War Diaries, which have
been used as evidence were records of official acts and in
fact there is specific evidence of witnesses that these were
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required to be maintained under the rules applicable to the
units of the arny which maintained these diaries.

It was also urged that the prosecution had not given
specific evidence to show that the persons who wer e
mai ntaining these diaries were public servants. Thi s
obj ection, sought to be raised for the first time before us,
i nvol ves a m xed question of fact and law. The diaries were
mai ntai ned by officers of the arny and at no earlier stage
was any objection put forward that they were not servants of
the Indian Governnent as they belonged to units which were
not parts of the Indian Arny. The case proceeded in the
ower courts on the basis that these units in which these
di aries were nmmintained were parts of the Indian Arny and in
fact, it was on this very basis that an earlier objection
dealt with by us was raised on behal f of

(1) (1879-80) 5 1. A’ 623.
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the appellant that sanction of the Central Government was
required /'for ~the ~prosecution of . Henderson. We cannot,

therefore, “at this stage go into the question of fact
whet her the prosecution led evidence to show that the
officers nmaintaining these diaries were in service of the
Governnment of India. The diaries were further proved by the
evi dence of the persons who wote themand of the persons
who dictated the entries recorded in 'them There was,
therefore, no error i'n adnmitting these diaries in evidence.
It was al so submitted that these War Diaries were not put to
the accused when he was exani ned under s. 342 of the Code of
Crimnal Procedure and consequently, their’ use to the
prejudice of the appellant to record findings against him
was not justified. This subnission is clearly based on a
m sappr ehensi on of the scope of s. 342, C. P.C Under that
provi sions, question are put to an accused to enable him to
expl ain any circunstances appearing in the evidence ' against
him and for that purpose, the accused is also to be
guestioned generally on the case, after the wtnesses for
the prosecution have been exam ned and before he is called
on for his defence. These - Var Di aries wer e not
circunstances appearing in evidence against the  appellant.
They were, in fact, evidence of circunstances which were put
to the accused when he was exam ned under s. 342, Cr. P.C.
It was not at all necessary that each separate piece of
evidence in support of a circunstance should be put to the
accused and he should be questioned in respect of it under
that section; and consequently, the High Court comitted no
irregularity at all in treating these War Diaries as part of
the evi dence agai nst the appell ant.

The last point wurged by the |earned counsel before us
related to the question of sentence, The sentence of
substantive inprisonment awarded by the Tribunal has al ready
been very substantially reduced by the H gh Court and we are
unable to find any justification for interference with it.
However, our attention was drawn to the fact that the  High
Court, while fixing the anpbunt of conpul sory fine in respect
of charge No. 21, committed an obvious error. The finding
recorded by the High Court was that under this charge, the
claim was bogus in respect of four anmpunts, viz., Rs.
38,000/-, Rs. 44,000/-, Rs. 8,800/- and Rs. 17, 600/ -
relating to four different itens in respect of this work.
The fictitious clains thus totaled Rs. 1,08,400/-. The Hi gh
Court proceeded on the basis that this was the anmbunt paid
to the appellant in respect of this bogus claim and
over|l ooked the fact that in respect of the claimwhich was
the subject-matter of charge No. 21, paynent had actually
been made only to the extent of 50 per cent of the claim
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verified. Thus, in respect of this work which was found to
be bogus, the payment was to the extent of Rs. 54,200/- only
and not to the extent of Rs. 1,08, 400/-. The conmpul sory
fine inmposed in respect of this charge nmust, therefore, be
reduced fromRs. 1,08,400/- to Rs. 54, 200/-.
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So far as the four State appeals are concerned, |earned
counsel appearing on behalf of the State of Punjab has not
been able to show to us that any error of law has been
comm tted by the Hi gh Court when recording findings of fact
hol di ng that the prosecution had failed to prove beyond al
reasonabl e doubt that the clainms paid to the appellant were
bogus. The findings of fact recorded by the Hi gh Court do
not, therefore, call for any interference by this Court.

In the result, all the appeals are disnissed, subject to the
nodi fication that the conpulsory fine inposed on t he
appel l ant in respect of charge No. 21 which was the subject-
matter of Crimnal Appeal No. 478 of 1949 in the H gh Court
is reduced fromRs. 1, 08,400/to Rs. 54, 200/-.

G C Appeal s
di sm ssed
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