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ACT:

Constitution of India-Articles 14 and 16-Penalty-
Discrimnation Gvil® Service-Departing from Admnistrative
Pol i cy.

HEADNOTE

The respondent entered service of the State of Mysore
in 1935 as instructor of Tailoring in the Departnent of
Public Instruction. 1In 1949 he went on deputation in the
Pol ytechnic Institute at Devangere. One K. N Chetty who was
far junior to respondent was also sent on deputation to
another simlar institution in~ 1949 K N Chetty was
absorbed fromthe date he went or deputation in the new post
but respondent was not so absorbed. In 1955, for no /fault of
the respondent, Governnment passed orders reverting himto
his parent departrment. In 1956, respondent, was agai n ' posted
on deputation. The intervening period between his reversion
and re-posting was treated as |leave. On reorganisation of
State respondent’s services were allotted to the new State
of Mysore. The respondent nade several representations and
stated that he was discrimnated against and treated
differently from K N Chetty who was junior to himin the
parent departnent. The Public Service Conmmission found that
respondent’s case was on all fours with that of Chetty and
that he deserved simlar treatnent. The Conm ssion found
that the tenporary reversion of the respondent | o his parent
departnment was not justified. The Governnent in 1964 ordered
the absorption of the respondent in the Departnent of
Techni cal Education fromthe date of the order subject to
the conditions that he would not be entitled to the benefit
of revision of scales of pay that had been effected in 1957
and 1961 and that he would not be given any nore financia
benefit or revision of pay or addition increnent for his
previ ous service.

The respondent filed a Wit Petition challenging these
condition and praying for a direction that he should be
absorbed in the Departnent of Technical Education fromthe
date of his initial appointment in 1949, and granted
consequential benefits or the revision of pay scales etc.
The appel |l ant opposed the Wit Petition on the grounds that
the respondent had no legal right to be absorbed in the
Department of Technical, Education with effect from a
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particular interior date or to be given the revised pay
scal es applicable to those borne permanently in the service
of that departrment. Chetty’s case was sought to be
di stingui shed on the ground that he was absorbed in the year
1951 as agai nst the respondent’s absorption in 1964 and that
there was a break in the service of the respondent.

The High Court allowed the Wit Petition and issued a
direction that absorption of the respondent in the
Department of Technical Education be given effect from 1949
when he initially assunmed duty on deputation. The H gh Court
al so declared that he would be-entitled to all consequentia
benefits.

The appellant in an  appeal by Special Leave relied on
the judgnent of this Hon'ble Court in the case of K W
Raj al akshmi ah Setty v. State of Mysore [1967] 2 S.C.I. 70.

Di sm ssing the appeal
N

HELD: In the present case it appears that the State had
evolved a  principle pursuant to which all the enpl oyees who
cane on. ‘deputation from the departnents to the Pol ytechnic
excepting the respondent, were absorbed permanently in the
Depart ment of Techni cal Education with effect fromthe dates
on which they cane on deputation. Even Chetty who was
admttedly junior to the respondent and was identically
situated was accorded the sane treatment. It is an
undi sputed fact that 6 other enployees who were sinmilarly
situated were absorbed fromthe date on which they initially
joined duty after deputation to the Polytechnic. [259 A-C,
260 DO
256

There was no justification whatever to depart fromthis
principle of policy in the case of the respondent. His
reversion was not ordered owing to any fault on his part.
The said reversion could not be treated as a break in
service since it was treated asleave, nor did it amount to
reduction in rank. 60 F-H

The High Court was therefore, justified in granting the
relief, it did to the respondent. 261 B

'Raj al akshm ah Setty v. State of Msore, [1967] 2
S.C.R 70, distinguished.

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 722 of
1968.

Appeal by Special Leave fromthe Judgnent and order
dated the 17th July, 1967 of the Mysore High Court in Wit
Petition No. 989 of 1965.

Narayan Nettar and K. R Nagaraja for the Appellant.

M's. Shyam a Pappu and Vi neet Kumar for the Respondent.

The Judgnent of the Court was delivered by

SARKARI A, J.-The circunstances |eading to this appeal
directed against a judgnent of the Hi gh Court of Msore, are
as follows:

The respondent herein entered the service of the
Princely State of Mysore in 1935 as Instructor of Tailoring
in the Departnment of Public Instructions. |In 1949, three
occupational Institutes (Polytechnics) at Hassan, Devangere
and Chintamani were started in the State. The respondent was
sent on deputation to serve in the Polytechnic at Devangere
as Instructor in Tailoring and he joined the new post on
Noverber 28, 1949. One Shri K. Narayanaswany Chetty who was
also an Instructor in Tailoring in the Department of Public
instruction was also deputed to the occupational Institute
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at Hassan and joined duty there on Decenber 1, 1949. This K
N. Chetty was . far junior to the respondent in service.
Speci al officer-in-Charge of t he three occupati ona
Institutes considered the nanes of the respondent and K. N
Chetty for absorption as Instructors in Tailoring and
recormended for their absorption with effect from the
respective dates of their joining duty, after deputation, in
the Institutes. Accordingly K N Chetty was absorbed with
ef fect from Decenber 1, 1949, but no order was passed in the
case of the respondent despite repeated representati ons made
by the latter.

In 1953, the then State of Mysore set up the Depart nent
of Technical Education and the Polytechnic at Devangere
became part of that Departnent. The respondent continued tp
serve on deputation in that Departnment. In 1955, for no
fault of the respondent, the Governnent passed orders
reverting him to his parent Departnent. On June 11, 1956,
the respondent was agai n posted on deputation as- Instructor
in Tailoring in the Polytechnic at Bellary "on provisiona
basi s". The  intervening period between his reversion and
reposting to the Polytechnic was treated as |eave. On the
re-organi zation of States with effect from Novenber 1, 1956,
his services were allotted to the new State of Mysore. The
respondent continued to make representations to the effect
that |like other enployees who were taken on deputation from
other Departnments, 'he should also be absorbed in the
Department of Technical Education with effect from Novenber
28, 1949, which was' the date on which he initially came on
deput ati on.

257
Hi s specific grievance was that in any case, he could not be
di scrimnated against and treated differently from K N
Chetty who was junior to him in the parent Departnment and
cane on deputation to the Polytechnic est abl i shnent
subsequently. The State Governnent referred the respondent’s
case to the Public Service Comm ssion who examined it and by
a comruni cati on, dated February 2, 1960, mde these
recomendati ons in favour of the respondent:

"It is stated in the Government l|letter dated 26-

10-1959 that the Director who was the Unit officer for

both the departments ordered the transfer of Sri

Srinivasa Murthy who was fully qualified as Tailoring

Instructor in the Technical Education Departnent and

there was no need to classify the vacancy post to which

he was transferred under the then existing rules. Al ong
with him Sri K Narayanaswany C. Chetty who  was his
junior and possessing simlar qualifications was
transferred as Tailoring Instructor in the Technica

Educati on Department and was absorbed in the /sane

departnment by Governnent in consultation wth the

Publ i c Servi ce Comm ssi on. The case of Sri

Srinivasamurthy is on all fours wth that ‘of Sr

Nar ayanaswary Chetty and he is deserving of simlar

treatnment. D

In view of the above, and since Sri Srinivasa

Murthy, who was fully qualified was transferred in 1949

by the Director and appointed as Tailoring Instructor

under the rules then in force, and as his reversion at

this distance of tinme for no fault of his would cause a

great hardship to him the Conmssion are of the

opi nion that he may be absorbed as Tailoring Instructor
fromthe date of his appointnment as such as has been
ordered in the case of Sri K Narayanaswany Chetty."

In the opinion of the Conmission, the tenporary
reversion of the respondent to his parent departnent in
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1955-56, was not justified.

Utimately, the Governnment by order, dated February 19,
1964, ordered the absorption of the respondent in the
Departnment of Technical Education in the grade of Rs. 150
with effect fromthe date of the order, in the vacancy in
whi ch he was working, subject to these conditions.

(a) that he would not be entitled to the benefit
of revision of scales of pay that had been
effected in 1957 & 1961 by way of increnents
or wei ghtage benefit accruing . thereunder

(b) that he would not be given any nore financia
benefit or revision of pay or additiona
i ncrenents for his previous service.

Agai nst this order the respondent nmde representations
to the Governnment praying that his absorption should be
rel ated back to 1949 and he  be given the benefit of the

revi sions of pay scale,  including weightage benefit. The
CGovernment did not accept the representation.
258

On April 21,1965, the respondent filed a wit petition
under Article 226 of the Constitution in the H gh Court, for
the issue of a wit of mandanus directing his absorption in
the Department of Technical Education fromthe date of his
initial appointnent therein, namely, Novenmber 28, 1949, and
to give himbenefits of the revisions of pay scales effected
in 1957 and 1961 and wei ghtage benefits ‘thereunder. The
order dated February 19, 1964, was i npugned on the ground
that he had been ‘invidiously discrimnated ‘against in the
matter of absorption.and appointnent, while his junior K
Nar ayanaswary Chetty, whose case was identical in al
respects, and six other officers who were sinmlarly
situated, were absorbed in the Departnent- of Technica
Education with effect fromthe initial date of joining duty

on deputation. It was contended that in making the inmpugned
order, contrary to the recomendations of the State Public
Servi ce Conmi ssi on, the State Gover nnent had acted

arbitrarily and in violation of ‘Articles 14 and 16 of the
Constitution.

The petition was opposed by the appellant, who'in its
counter affidavit. contended that ‘the respondent ~had no
legal right to be absorbed in the service of the Departnent
of Technical Education from a particular anterior date, or
to be given the revised pay scal es applicable to those borne
permanently in the service of that Departrment. It was
further contended that the case of the respondent did not
stand on the same footing as that of Narayanaswany Chetty
because the order of Chetty’s absorption was passed in 1951
and that of the respondent’s absorption in 1964, and there
was a break in the service of the respondent in the
Depart nent of Techni cal Education, in 1955-56. It was stated
that the absorption of the enployees which cane on
deputation from a particular date, was a concession which
could not be claimed as of right, and consequently, a wit
of mandamus, as prayed for by the respondent, should not be
i ssued.

The High Court allowed the wit petition and issued a
direction that the absorption of the respondent in the
Departnent of Technical Education, be given effect from
November 28, 1949 when he initially resuned duty on
deputation to the Polytechnic at Devangere. The Hi gh Court
further declared that he wll be entitled to al
consequential benefits fromsuch absorption including the
benefit of revision of pay scales in the years 1957 and 1961
and al so wei ght age benefits.

Hence this appeal by the State.
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M. Nettar appearing for the appellant contends that
this case is fully covered by this Court’s decision in K V.
Raj al akshm ah Setty and Anr. v. State of Mysore and Anr. (1
The point canvassed by the Counsel is, that the absorption
of KL N. Chetty and five others, with effect fromparticul ar
anterior dates, was not made in pursuance of any principle
of policy or statutory rule, but was done as a natter of
concession. It is urged that Articles 14 and 16 of the
Constitution cannot be invoked to enforce a mere concessi on
Counsel has further made an attenpt to show that the
respondent and K. N. Chetty were not simlarly situated
because there was a break in the respondent’s service with
the Departnment of Techni cal Education.

(1) [1967] 2 S.C R 70.

259

As against this, Ms. Shyam a Pappu submts that in
Raj al akshm ah Setty’s case (supra), the facts were entirely
different. It is enphasised that in the present case, seven
enpl oyees 'had -~ cone-on deputation fromother Departnents to
the Pol ytechnics ~and all of them excepting the respondent,
were absorbed permanentlyin the Departnent of Technica
Education with effect from the dates on which they cane on
deput ati on. Even Narayanaswany Chetty, who was admittedly
junior to the respondent, and was identically situated, was
accorded the sane treatnent. It is urged that this principle
of policy r was ignored in the case of the respondent, and
he was w thout reason singled out for unfair discrimnatory
treatnent. It is pointed out that his so-called "reversion"
to the parent Departnent in 1958 for a short period, was a
m snomer. |t was not a reductionin rank, nor a break in the
continuity of his service. Morreover, it was, as the Public
Servi ce Comm ssion found, undeserved and could not, by any
stretch of reasoning, be considered a ground for neting out
di scrimnatory treatnent to the respondent.

W find a good deal of force in the argunents of the
| ear ned Counsel for the respondent.

Raj al akshm ah Setty v. State of Msore (supra) is
clearly distinguishable fromthe facts of the present case
In that case, the Governnent of the then State of Mysore, by
a notification dated Decenber 12, 1949, directed that the
promotions of 63 petitioners therein, from the post  of
Surveyors as Assistant Engineers were to take effect from
that date irrespective of the dates on which they were put
in charge of sub-divisions. But by a notification dated My
17, 1950, the Covernment showed a concession to-a different
batch of 41 Surveyors, who had been placed in charge of
di fferent sub-divisions between March 1944 and January 1946,
by promoting them as Assistant Engineers, w th effect from
the dates of occurrence of vacanci es, according to
seniority. In Novenber 1958, another batch of 107 persons
were simlarly pronmoted as Assi stant Engi neers with
retrospective effect from 1st Novenber 1956, when the new
State of Mysore energed under the States Reorganization Act.
The petitioners therein filed a wit petition praying for
the issue of mandanus directing the State to fix their
seniority, also, on the basis that they had becone Assistant
Engi neers from the dates on which the vacancies to which
t hey- had been posted had occurred.

The High Court dism ssed petition. On appeal, this
Court ; held that the concession shown to the batch of 41
persons who had been appoi nted before the petitioners and to
the batch of 107 persons who had been appointed thereafter,
were nere ad hoc concessions and not sonmething which they
could. claim as of right. It was observed that there was no
service rule which the State CGovernment had transgressed,
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nor the State had evolved any principle to be followed in
respect of persons who were pronoted to the rank of
Assi st ant Engi neers from surveyors.

It may be noted that the grant of the relief prayed for
by the 63 petitioners, would have unsettled and caused
whol esal e alterations of
260
the seniority list with regard to the entire cadre of
Engi neers thus affecting persons who were not before the
Court and who woul d have been r condemmed unheard. Further
acceptance of the petitioners’ contentions would have
unsettled pre-Constitution matters, and it would have been
directly productive of results going against s. 115(7) of
the States Re-organization Act. Furthernore, the petitioners
in that case . clainmed to be prompted with' effect from past
dates. There was no , principle of policy or service rule on
the basis of whichthey could * claimsuch pronotions as of
right. 7 “Lastly, the petitioners in that case were found
gui lty of 'serious |laches.

Such impedi ments in the way of the relief clained by
the respondent, do not exist in the present case. It appears
to us that the acceptance of the respondent’s contentions in
the present case cannot |lead to any untoward results such as
wer e apprehended i n Raj alakshm ah’s case (supra). Indeed, it
has not been shown that the absorption of the respondent
with effect from Novenber, 1949, would adversely affect even
Nar ayanaswarny Chetty, who was adnittedly junior to himin
the parent Departnent.

On the' other hand, it is-an undisputed fact that sit
ot her enpl oyees, who were simlarly situated, were absorbed
fromthe dates on which they initially joined duty, after
deputation to the Polytechnics. It is not the case of the
appel l ant that this principle whereby the absorption. in the
Department of Technical Education was related back to the
date on which a person initially cane on deputation, was
ever departed from excepting in the case of the respondent.
This being the case, the Hgh Court was right in holding
that the State Governnent had evolved a principle "that if a
person was deputed to the Departnment of Technical Education
fromanother department and he stayed on in that other
department for a reasonable long tine his absorption in that
department should be made to relate back to the date on
which he was initially sent". There was no justification
what ever to depart fromthis principle of policy inthe case
of the respondent, who was, in all material respects, in the
same situation as K. N Chetty. very rightly, the H-gh Court
has held that his "inpernm ssible reversion" for a short
while in 1955 to the parent departnent was no ground to hold
that he was not simlarly situated as K. Nariayanaswany
Chetty. This so-called reversion to the parent Departnent
for a short period- in 1955-56, could not by any reckoning,
be treated as a break in his service, this period having
been treated as leave. Nor did it amount u’ to reduction in
rank. In any case, this 'reversion’ was not ordered owing to
any fault of the respondent. It is not the appellant’s case
" that the respondent’s work in the Departnent of Technica
Educati on
261
was found wunsatisfactory or that he was not otherw se
suitable or gqualified to hold the post of Tailoring
Instructor in that Departnent. That he was suitable to be
absorbed in that post, is nmanifest fromthe recomendati on
of the Public Service Conmission and is inmplicit in the
i mpugned order, itself.

For the reasons aforesaid, we are of opinion that in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 7

the special circunstances of this case, the H gh Court was
fully justified in granting the relief, it did, to the
respondent .

The appeal fails and is disnissed with costs.
P.H P. Appeal dism ssed.
262




