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Petitioner has chall enged the detention order dated 28th My,

2001 passed under Section 3(1)(i) of the Conservation of Foreign
Exchange and Prevention of Snuggling Activities Act, 1974

(hereinafter referred to as "COFEPOSA') with-a view to prevent him
from smuggling goods in future. The allegations against the petitioner
in the grounds of detention are that he was hol ding an | ndi an Passport
dated 26th October, 1994 and he arrived from Si ngapore on 30th

March, 2001 at Chennai Airport. After conpleting migration
formalities, he collected his baggages and was proceeding to exit gate
where he was intercepted by Custons-Intelligence Oficer on

suspi cion that he might be carrying any dutiable goods. Fromhis
possessi on, Panasonic GD 92 Cel | phones with accessories 100 Nos.,

Noki a 3310 Cel | phones with accessories 50 Nos., Sienens C35

Cel I phones with accessories 50 Nos., Nokia cellphone adapter 100

Nos., Nokia 5110 cell phone batteries 100 Nos. were recovered.

According to the grounds of detention, the value of the seized goods
was Rs.13,90,000/-. H s Boarding Pass and Custons Decl aration

Card were also seized. It is alleged that in his voluntary statenent he
adnmtted that he had visited Singapore twice earlier as a "tourist’; he
had gone to Singapore on 29th March, 2001 and that his friend hel ped
himin procuring cell phones to market themin India for nonetary
consi der ati on.

Petitioner was arrested on 31st March, 2001 and hi s bai

application was rejected by the trial court. Thereafter, he sent a
representation dated 24th April, 2001 to the Conmi ssioner of
Custonms, Chennai through the Superintendent, Central Prison
Chennai, stating that the seized goods did not belong to him
Thereafter, on 28th May, 2001, the inpugned detention order was
passed.

At the time of hearing of the matter, |earned counsel for the
petitioner submitted that there was total non-application of mnd by
the detaining authority before passing the inmpugned order; relevant
record was not placed before the detaining authority and that there

was delay in considering the representations. For the first ground, it
has been contended that the petitioner was not involved in any
smuggling activities and for the tine being presum ng that goods

sei zed were of the petitioner it would hardly be a ground for detaining
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hi m under the COFEPCSA. The detaining authority has not

considered the fact that it was the contention of the petitioner al

t hroughout that he had not brought the said cell phones. For that
purpose, he submitted that the boarding card was his but the baggages
havi ng no tags were not belonging to him |In any set of circunstances
for the alleged incident, crimnal prosecution was pendi ng agai nst him
and his bail applications were rejected, therefore, there was no
necessity of detaining the petitioner

As against this, |earned counsel for the respondents subnitted
that even though it is a solitary incident, goods worth Rs.13 | akhs and
above were found fromthe possession of the petitioner and that it has
been admitted by himthat previously also he had gone twice to
Si ngapore, therefore, subjective satisfaction of the detaining authority
cannot be said to be, in any way, arbitrary.

Bef ore deciding the contention raised by the petitioner, it is to
be reiterated that the Preventive Detention is not a punitive Act and it
is not alternative to crimnal trial under the law. |t does not enpower
the authority to punish a person without trial. |Its purpose is to prevent
a person from-indulging inactivities, such as smuggling and/or such
other anti social activities as provided under the Preventive Detention
Law.

In Mohd. Subrati alias Mhd. Karimv. State of Wst Benga
[ (1973) 3 SCC 250, 256] this Court observed thus:

"I't nust be renenbered that the personal |iberty of

an individual has been given an honoured place in the
fundanental rights which our Constitution has jeal ously
protected against illegal and arbitrary deprivation, and
that this Court has been entrusted with a duty and
invested with a power to enforce that fundanmental right."

Dealing with solitary act in a preventive detention matter,
Krishna lyer J. in Anil Dey v. State of Wst Bengal '[(1974) 4 SCC
514] observed as under: -

"“A swal | ow cannot make a sumer ordinarily, and
a solitary fugitive act of crimnality my not nornmally
formthe foundation for subjective satisfaction about the
futuristic judgnment that the delinquent was likely to
repeat his offence and thereby prejudicially affect the
mai nt enance of supplies and services essential to
comunity."

The Court finally dismssed the matter after considering grounds of
detention but observed thus:-

"But to jail a nan on subjective satisfaction of

possi bl e prejudicial activity and to forget about himafter

the statutory fornalities have been performed is not fair

to the constitutional guarantees. It is appropriate for a
denocratic governnent not merely to confine preventive

detention to serious cases but also to review periodically

the need for the continuance of incarceration."

It appears that the aforesaid aspect to review periodically the
need for the continuance of incarceration is forgotten.

Simlarly, in Debu Mahato v. State of Wst Bengal [(1974) 4
SCC 135 at page 138] this Court observed as under: -

"We fail to see how one solitary isolated act of
wagon breaking committed by the petitioner could
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possi bl y persuade any reasonabl e person to reach the
satisfaction that unless the petitioner was detained he
would in all probability indulge in further acts of wagon
breaking. No crimnal propensities for wagon breaking
could reasonably be inferred froma single solitary act of
wagon breaking committed by the petitioner in the

circunst ances of the present case. W nust of course

make it clear that it is not our viewthat in no case can a
single solitary act attributed to a person formthe basis for
reaching a satisfaction that he mght repeat such acts in
future and in order to prevent himfromdoing so, it is
necessary to detain him _ The nature of the act and the
attendant circunstances may in a given case be such as to
reasonably justify an inference that the person concerned,
if not detained, would be likely to indulge in comi ssion
of such acts in future. The order of detention is
essentially a precautionary neasure and it is based on a
reasonabl e prognosis of the future behaviour of a person
based on his past conduct judged in the light of the
surroundi'ng circunstances. Such past conduct may

consi st of one single act or of a series of acts. But
whatever it be, it nust be of ‘such a nature that an

i nference can reasonably be drawn fromit that the person
concerned woul d be l'ikely to repeat such acts so as to
warrant his detention. It may be easier to draw such an

i nference where there is a series of acts evincing a course
of conduct but even if there is a single act, such an
inference may justifiably be drawn - ina given case. Here,
however, that is not possible. W do not think that one
singl e act of wagon breaking attributed to the petitioner
was of such a character that any reasonable man coul d be
satisfied, nerely on the basis of the comm ssion of such a
solitary isolated act, that the petitioner would be likely to
i ndulge in further acts of wagon breaking in future and in
order to prevent himfrom doing so, he nust be

det ai ned. "

The aforesaid judgnent was considered by the Constitution
Bench in Attorney General for India and others v. Anratla
Prajivandas and others [(1994) 5 SCC 54] and it was held thus:
"Though ordinarily one act may not be held
sufficient to sustain an order of detention, one act nay
sustain an order of detention if the act is of such a nature
as to indicate that it is an organised act or a manifestation
of organised activity. The gravity and nature of the act is
also relevant. The test is whether the act is such-that it
gives rise to an inference that the person woul d continue
to indulge in simlar prejudicial activity."

The Court further observed (in para 53) thus:

“In matters touching liberty, greater care is called
for on the part of the authorities exercising powers of
detention.™

Recently, this Court in V.C. Mhan v. Union of India & Os.
[JT 2002 (2) SC 365] held as under:

"The accepted net hodol ogy of governnenta

wor ki ng shoul d al ways be in tune with the concept of
fairness and not de hors the sane a person is being

pl aced under detention without trial and there is neither
any scope for overzeal ous nor acting in a manner w thout
due and proper application of mnd in either of the
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situation law Courts should be able to protect the

i ndividual fromthe adnministrative ipse dixit. The
draconi an concept of |law has had its departure quite

sone time back and rule of law is the order of the day. It
is this rule of |aw which should pronpt the | aw Courts to
act in a manner fair and reasonabl e having due regard to
the nature of the offences and vis--vis the liberty of the
citizens."

The Court further observed thus:-

"Preventive detention admttedly is an ’invasion of
personal liberty’ and it is a duty cast on the law Courts to
satisfy itself in regard to the circunstances under which
such a preventive detention has been orderedin the
event, however, the sane does not conformto the
requirements of the concept of justice as is available in
the justice delivery systemof the country, the law Courts
woul d not 'shirk of its responsibility to provide relief to
the person concerned. The guardi an-angel of the
Constitution stands poised with a responsibility to
zeal ously act as a watchdog so that injustice does not
occur : Let us not be-understood to nean however that
there ought to be any over zeal ousness since the sane
may | end assistance to a situation which is otherw se not
conpatible with social good and benefit."

In the present case, it has been pointed out that the petitioner
specifically made representati on-on 24.4.2001 to the Comni ssioner of
Custonms that the baggages w t hout tags were not belonging to him
Sane thing was contended in the bail applications which were
rejected. It was subnmtted that other passenger travelling with the
petitioner who arrived in the same flight and whose baggages were

m xed up with that of the petitioner, was served with the sunmons by
the authorities but thereafter nothing is known about him In
representation to the Conm ssioner, it was pointed out that he was
Managi ng Director of Padmaja Infotech limted, a public limted
conpany, having office at Hyderabad, Andhra Pradesh and that he

had gone to Singapore regarding his conpany’s business. He only
purchased sonme toys and clothes for his children. As he was not
havi ng any dutiable item he decided to go by green channel. To the
of ficer who checked him he inforned that baggages were not

bel onging to himbut the officer told himthat he was pushing the
trolley and, therefore, he without |istening himopened the baggages
without tags. It was al so pointed out that the officer arrested himfor
no fault and | ocked himw th uncl ai med baggages w t hout tags under
some m stake. Hence, it is submitted that the State Governnent

wi thout applying its mind to the aforesaid facts and all eged solitary
i nci dent erroneously arrived at the conclusion that there was

i keli hood of petitioner indulging in such prejudicial activities again
while on bail, even though the bail application of ‘the petitioner was
rej ected.

It is true that in appropriate case, an inference could

legitimately be drawn even froma single incident of snuggling that
the person nay indulge in smuggling activity but for that purpose

ant ecedents and nature of the activities carried out by a person are
required to be taken into consideration for reaching justifiable

sati sfaction that the person was engaged in snuggling and that with a
view to prevent, it was necessary to detain him It is also settled
| aw that an order of preventive detention is founded on a reasonabl e
prognosi s of the future behaviour of a person based on his past
conduct judged in the light of the surrounding circunstances. Such
past conduct may consist of one single act or of a series of acts. It
must be of such a nature that an inference can reasonably be drawn
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fromit that the person concerned would be likely to repeat such acts

so as to warrant his detention. |If there is non-application of nmind by
the authority on this aspect, then the Court is required and is bound to
protect the citizen's personal |iberty which is guaranteed under the

Constitution. Subjective satisfaction of the authority under the lawis
not absolute and should not be unreasonable. The question, therefore,
woul d befromthe past conduct of the petitioner as set out in the

grounds of detention or other circunstances, whether reasonable

i nference could be drawn that he is likely to repeat such acts in the
future. In the present case, past conduct of the petitioner is that he is
Engi neering graduate and at the relevant time he was managi ng

director of a public limted company. There is no other allegation that
he was involved in any other anti-social activities. Only allegation is
that he visited Singapore twice as a 'tourist’. Adnmittedly, the
petitioner has filed bail application in a crimnal prosecution for the
all eged offence narrating the fact that his so-called statenent was not

vol untary and was recorded under coercion. The baggages were not

bel onging to hi mand there were no tags on the sane so as to connect
himwi th the said baggages and the crinme. At the tine of hearing of

this matteralso, it is adm tted that the baggages were wi t hout any

tags. It is al'so an admitted fact that there is nothing on record to hold
that the petitioner was involved in any smuggling activity. However,

the | earned Additional Solicitor General submitted that in the

statenment recorded by the Custons Departnent petitioner had

admtted that previously he had visited Singapore twice as a "tourist’,
and, therefore, it can be inferred that the petitioner m ght have

i ndul ged and was likely to indulge insuch activities. This subm ssion

is far fetched and wthout any foundation. Fromthe fact that a person
had visited Singapore twi ce earlier as a 'tourist’, inference cannot be
drawn that he was involved in snmuggling activities or is likely to

i ndulge in such activities infuture. Hence, fromthe facts stated above
it is totally unreasonable to arrive at a prognosis that the petitioner is
likely to indulge in any such prejudicial activities.

In the result, the wit petition is allowed. The inmpugned
detention order is quashed and set aside. The petitioner be rel eased
forthwith if not required in any other case.

J.
(M B. SHAH)

March 15, 2002.




