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1. Respondent i's.a driver. ~He sought for his recruitment in the
Directorate of Tel econmuni cations, Dimapur. ~He filed an application
therefor on 30th January, 1984. Appellant herein in response thereto by its
|etter dated 30th January, 1984 stated :-

" Wth reference to your application dated 30.1.984,
it istointimte you that recruitment of Driver etc. is
banned at present. Your case will be considered after the
ban on recruitment is lifted.

Mor eover you are directed to subnmit the
enpl oyment exchange particul ars, age, certificate etc. for
consideration in due course of tinme."

2. Respondent, however, was appointed as a casual |abour on daily

wages. It was said to be on a need based one. He purported to have worked

in that capacity from11lth March, 1989.

3. Respondent, however, was arrested by the police authorities in a case
arising out of sub-section (6) of Section 34 of the Police Act. |In connection

therewith he had to undergo sinple inprisonnment for 8 days. He was al so
sentenced to pay fine of Rs.30/-.

He was not allowed to join back his duties.

He filed a wit petition before the Guwahati H gh Court, paragraph 7
wher eof reads as under : -

"7. That the Petitioner respectfully states that in view
of this he was a workman as defined under Section 2(s)

of the Industrial Disputes Act, 1947. He was not hol ding
any civil post nor belonging to any civil service and
therefore his case does not fall within the jurisdiction of
the Central Administrative Tribunal although he served

under the CGovernnent of India."
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4. He inter alia raised a contention that his services were term nated
wi thout neeting the statutory requirenents as contained in Section 25-F of
the Industrial Disputes Act, 1947. Furthernore he prayed for regul arization
of his services purported to be in terns of a scheme known as "Casua

Labours (Grant of Tenporary Status in Regul arization) Scheme".

The prayer in his wit petition was as under :-

"In the prem ses aforesaid, the Petitioner

respectfully prays that your Lordshi ps nay graciously be
pl eased to call for the records and issue Rule calling upon
the Respondents to show cause as to why an appropriate
Wit and or Direction shall not be issued declaring and
adj udgi ng the inpugned action of ternination of services
of the Petitioner by the Respondents No. 2 and 3 as
illegal, unconstitutional, null and void and/or why a Wit
in the nature of Certiorari and/or Mandanus and/or any

ot her appropriate Wit shall not be issued setting aside
the i npugned actions of Respondents and directing and
conmandi ng the Respondents to allowthe Petitioner to
continue in service as Muster Roll Labour (Driver) on
daily rated wages and also consi der case for
regul ari zati on to be appoi nted agai nst a regul ar post of
Driver under the "Casual Labours (G ant of Temnporary
Status in Regul arization) Schene" with effect from

1.10. 1989 and cause or causes bei ng shown and upon
hearing the parties be pleased to nmake the Rul e absolute
and/ or pass any other or further orders as Your Lordships
may deem fit and proper."

5. It, however, appears that a contention was raised on behalf of the
appel l ants in the said proceedings that having regard to the provisions
contained in Section 14 of the Adnministrative Tribunals Act, 1985 the wit
petition was not maintainable. A learned Single Judge of the H gh Court
while transferring the petition to the Central Adm nistrative Tri bunal
Guwahati Bench, noticed the said subm ssion in the following terns :-
"4, At the outset, M. S.N. Chetia raised a prelininary

obj ection regarding naintainability of this wit petition in

view of the provision of Section 14 of the Adninistrative

Tribunal s Act, 1985. M. Bedi fairly concede to the

subm ssion of M. S.N. Chetia in view of the decision of

the Apex Court rendered in Union of India &

O s\ 005Appel | ant vs. Deep Chand Pandey and Anr. \005.

Respondent s (1992) 4 SCC 432, it has been held by the

Apex Court; "Casual Railway enpl oyees engaged on

dai ly wages basis, on term nation of his service, the

renedies lies before the Tribunal and not before the Hi gh

Court." In view of the decision of the Apex Court, and in

vi ew of the provision contai ned under Section 14 of the

Act, this wit petition is not maintainable before the High

Court."

6. Before the Central Administrative Tribunal the appellants in their
witten statenent inter alia raised a contention that the respondent being a
casual enpl oyee was not entitled to the benefit of the said schene. It was

furthernore stated: -

"5. That with regard to the contents made in paragraph
5 that the applicant’s attitude behavi our and conduct as a
casual |abour in the Departnent was not at al

satisfactory. He was arrested by the Mkokchung Police

on 12.3.1989 for such offence. The application was
prosecuted and found guilty by the Court of Law and he

was fined on 13.3.1989 by the ADC (J)/ Mkokchung
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(FM 21/ 89 dated 13.3.1989), copy of which is annexed
herewith and marked as Annexure R-1."

7. By reason of the judgnent and order dated 11th April, 2002 the
Guwahati Bench of the Administrative Tribunal, however, opined that the
order of term nation passed by the appellant was illegal, relying on and on

the basis of the decision of this Court in Shankar Dass Vs. Union of India
and another : (1985) 2 SC 358 opining as under: -

"I'n our view the respondents while resorting to the

i mpugned action acted in _a nmost casual fashion. The

order not allowing the applicant to continue in his duty is
al so cannot be sustained on the ground pleaded by the
respondents in the witten statenent, wherein it is clearly
i ndi cated that they also took some of the alleged

m sconduct w t hout “gi ving hi m any opportunity to rebut.

In the circunstances, the order also appears to be

punitive i'n nature."

It was directed:
"4, For all the reasons stated above we are of the
opi nion that the inpugned order of termnation is not
sustainable in law and the action of the respondents are
therefore held to be/illegal and ultra vires. The
respondents are accordingly directed to reinstate the
applicant to the post forthwith. Since the order of
termnation is found to illegal (sic) illegal the applicant
shall be entitled for all the back wages till 27.3.1997 i.e.
the date on which the transfer application was disn ssed
for default along with all the services benefits including
the benefit of regularization of service."

8. As the said order was not conplied with, a contenpt proceedi ng was
initiated against the appellants. /| A wit petition was thereafter filed before
the Guwahati Hi gh Court, aggrieved by and dissatisifed with the said

j udgrment and order of the Tribunal. A Division Bench of the said H gh

Court by reason of the inmpugned judgnent and order dated 21st August,

2003, however, dism ssed the sane opining : -

"A bare reading of the witten statenent clearly

i ndicates that the order of term nation of service of the
respondent is not on account of the fact that his service
could not have been continued and that he does not have

any right over that post. The term nation of that (sic) he
had m sbehaved with his senior officers and he m sused

the vehicle and caused danage to the vehicle.

When the termination of the enployee is on
account of m sconduct then he is entitled to be heard ‘and
gi ven proper opportunity to explain his conduct. In
absence of any enquiry being conducted by the appellants
the order of termination could not have been issued as a
neasure of puni shment of fine of Rs.30/- cannot be taken
to be a misconduct for dismssal of the respondent from
his empl oynent. Under the aforesaid circunstances we
do not find any good or sufficient reason to interfere with
the order passed by the Central Adm nistrative Tribunal
Guwahati . "

9. M. N.M Sharma, |earned counsel appearing on behalf of the
appel  ants woul d subm t
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i) Claimof the respondent being based on the provisions of the
I ndustrial Disputes Act, the Central Administrative Tribunal had no
jurisdiction to entertain the matter.

ii) Respondent havi ng not cl ai ned any back wages in the wit
petition, he was not entitled thereto.

i) He havi ng been appointed only as casual |abour on a daily rated
basi s, the schene for regularization was not applicable.

iv) He having no right to continue in the service, the inpugned
judgrment is wholly erroneous.

V) The High Court conmitted a serious error in upholding the

order of the Central Administrative Tribunal.

Vi) Havi ng regard to Section 28 of the Adm nistrative Tribunals

Act, 1985 the only renedy of the respondent was to file an

appropriate applicationbefore an Industrial Court.

10. Ms. K Sarada Devi, learned counsel appearing on behalf of the
respondent, on the-other hand, subnmitted :-

i) Appel l'ant s thensel ves having contended that the Centra

Admi ni strative Tribunal had the requisite jurisdiction, cannot now
turn around and contend that it did not have any jurisdiction

ii) Respondent bei ng a government servant, the Centra

Admi ni strative Tribunal in terms of Section 14 of the Act had the
requisite jurisdiction to entertain the application

i) The order of term nation having been issued arbitrarily, the
i mpugned judgnent is unassail able.

11. Respondent 'cl ai ned hinsel f to be a governnent servant. He prayed

for his recruitment as an enpl oyee of the Central Governnment. He filed a

wit petition questioning the order of term nation. He alleged arbitrariness
on the part of the appellantsin passing the said order of termination. 1In the
said wit petition a contention was raised on behalf of the appellants that the
respondent having an alternative renmedy to nove the Central Adm nistrative
Tribunal, the wit petition was not maintainable. The said contention was

al lowed. The application was transmtted to the Central Adm nistrative
Tribunal. If the wit petition was maintainable there cannot be any doubt

what soever that the Central Administrative Tribunal 'had the jurisdiction to
entertain the matter.

12. Section 14 of the Act reads as under :-
"Section 14 - Jurisdiction, powers and authority of the
Central Administrative Tribunal. -(1) Save as otherw se

expressly provided in this Act, the Centra

Admi nistrative Tribunal shall exercise, on and fromthe
appoi nted day, all the jurisdiction, powers-and authority
exerci sable i medi ately before that day by all courts
(except the Suprene Court) in relation to -

(a) recruitment, and matters concerning

recruitnment, to any All-India Service or to any

civil service of the Union or a civil post under the
Union or to a post connected with defence or in the
def ence services, being, in either case, a post filled
by a civilian;

(b) all service matters concerni ng-

(i) a menber of any All-India Service; or

(ii) a person not being a nmenber of an All-

India Service or a person referred to in

cl ause (c) appointed to any civil service of

the Union or any civil post under the Union;

or

(iii) a civilian not being a nenber of an All-

India Service or a person referred to in

cl ause (c) appointed to any defence services

or a post connected with defence,

and pertaining to the service of such nenber,
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person or civilian, in connection with the affairs of

the Union or of any State or of any local or other
authority within the territory of India or under the
control of the Governnment of India or of any

corporation or society owned or controlled by the

Gover nment ;

(c) all service matters pertaining to service in
connection with the affairs of the Union

concerning a person appointed to any service or

post referred to in sub-clause (ii) or sub-clause (iii)

of clause (b), being a person whose services have

been placed by a State Government or any |ocal or

ot her authority or any corporation or society or

ot her body, at the disposal of the Centra

Governnent for such appoi ntnent.

Expl anati on. - For the renoval of doubts, it is hereby

decl ared that references to "Union" in this sub-section
shal | be construed as i ncluding references also to a Union
territory.

(2) The Central Governnent may, by notification, apply
with effect fromsuch date as may be specified in the
notification the provisions of sub-section (3) to local or
other authorities within the territory of India or under the
control of the Government of India and to corporations or
soci eties owned or ‘controlled by Government, not being

a local or other authority or corporation or society
controlled or owned by a State Government:

Provided that if the Central Government considers

it expedient so to do for the purpose of facilitating
transition to the scheme as envisaged by this Act,

di fferent dated may be so specified under this sub-section
in respect of different classes of or different categories
under any class of, local or other authorities or
corporations or societies.

(3) Save as otherw se expressly provided in this Act, the
Central Administrative Tribunal shall also exercise, on
and fromthe date with effect fromwhich the provisions

of this sub-section apply to any |ocal or other authority or
corporation or society], all the jurisdiction, powers and
authority exercisable inmedi ately before that dale by al
courts (except the Supreme Court) in relation to-

(a) recruitnment, and matters concerning recruitment,

to any service or post in connection with the affairs of
such local or other authority or corporation

(b) all service matters concerning a person-[other than

a person referred to in clause (a) or clause (b) of sub-
section (1)] appointed to any service or post .in
connection with the affairs of such |ocal or other
authority or corporation or society and pertaining to

the service of such person in connection with such

affairs.”
13. Rel i ance placed by M. Sharma on Section 28 of ‘the said Act, in our
opi nion, is of no consequence. It reads :-

Section 28 - Exclusion of jurisdiction of courts except the
Suprene Court

On and fromthe date fromwhich any jurisdiction

powers and authority becomes exercisable under this Act
by a Tribunal in relation to recruitnent and matters
concerning recruitment to any Service or post or service
matters concerning nenbers of any Service or persons
appoi nted to any Service or post,1l [no court except-

(a) the Supreme Court; or

(b) any Industrial Tribunal, Labour Court or other
authority constituted under the Industrial D sputes
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Act, 1947 (14 of 1947) or any other correspondi ng

law for the tinme being in force,

shal |l have], or be entitled to exercise any jurisdiction

powers or authority in relation to such recruitnent or

matters concerning such recruitnent or such service

matters.

14. In a case of the present nature where inter alia an enpl oyee maintains
a wit petition not only on the ground of violation of equality clause
enshrines under Article 14 of the Constitution of India but also on the

ground of violation of the provisions of the Industrial Disputes Act, 1947, he
has an option to choose his own forum Section 28 does not bar the

jurisdiction of the Central Administrative Tribunal. It saves the jurisdiction
of the Industrial Tribunal. An enployee who clains hinself to be a
wor kman, therefore, will have a right of election in the matter of choice of

forum It is, therefore, not correct to contend that the Central Adm nistrative
Tri bunal had no jurisdiction to pass the inmpugned judgnment. Furthernore

the respondent clained regularization in services. Such an application was

mai nt ai nable. As to whether he would be entitled to such a relief or not,
however, i's adifferent question

15. A Tribunal indisputably was entitled to exercise its jurisdiction for
enforcenent of a fundanental right.

16. In any event the appellants thensel ves raised the contention as regards
the jurisdiction of the Tribunal. It nay be true that no jurisdiction can be
conferred by consent but this Court while exercising a discretionary
jurisdiction under Article 136 of the Constitution of India is entitled to take
note thereof. It nmay not allow a party to raise such a contention before it,
having regard to its conduct..

17. The Tribunal and consequently the H gh Court were correct that the
term nation of the services of the respondent was ill egal
18. He, according to the appel lants, 'has conmitted a m sconduct. His

services had been term nated on that ground. But therefore he was entitled
to an opportunity of being heard. A regular departnental proceedings

shoul d have been initiated against him the order of ternination being
stigmatic in nature. Wile, however, granting a relief, the superior courts
shoul d take into consideration the factors relevant therefor, which, in our
opinion, in the instant case are :-

a) Recruitment of the respondent was ex-facie illegal as prior thereto
nei ther any advertisenent was issued nor the enpl oynent exchange
was notified in regard to the vacancy.

b) It does not appear that the respondent had even got hinself registered
with the Local Enpl oynent Exchange.
c) He being a daily rated casual enployee did not have any right to

conti nue in service.

19. Even in a case where an order of terminationis illegal, an automatic
direction for reinstatenent with full back wages is not contenplated. <He

was at best entitled to one nmonth’s pay in lieu of one nonth’s notice and
wages of 15 days of each conpleted years of service as envisaged under

Section 25-F of the Industrial Disputes Act. He could not have been

directed to be regularized in service or granted any given a tenporary status.
Such a schenme has been held to be unconstitutional by this Court in A

Umarani vs. Registrar, Cooperative Societies and others : (2004) 7 SCC 112
and Secretary, State of Karnataka and Ors. vs. Umadevi and Ors. (2006) 4

SCC 1.

20. We are, therefore, of the opinion that grant of conpensation in stead
of a direction of reinstatement with back wages woul d neet the ends of
justice.

21. In Atyant Pichhara Barg Chhatra Sangh and anot her vs. Jharkhand
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State Vai shya Federation and others : 2006 (6) SCCr18 this Court while

opining that affirmative action is subject to judicial review and while stating
that unequal s cannot be treated as equal s upon noticing the decision of this
Court in Indra Sawhney vs. Union of India : 1992 Supp (3) SCC 217,

stated the law in the following terns :--

"23. Mandal Commi ssion case has specifically noted that
there is no constitutional bar to a State categorising the
Backward Cl asses as backward and nore Backward

Class. The State of Jharkhand by its actions seeks to

di senpower communities that have been extended the
benefits of reservation after a conscious adoption of the
Bi har Act. What GO No. 5800 seeks to do by conbining

the Extrenely Backward C ass and Backward Cl ass into

one group is to treat unequals as equals thus violating the
noti on of substantive equality and Article 14 of the
Constitution of India bringing it within the purview of
judicial reviewby the Court."

22. This Court in Ajoy Kunar Banerjee vs. Union of India : (1984) 3
SCC 127 has hel d as under : -

"50. Differentiation is not always discrimnatory. If there
is a rational nexus on'the basis of which differentiation
has been made with the object sought to be achi eved by
particul ar provision, then such differentiation is not

di scrim natory and does not violate the principles of
Article 14 of the Constitution. This principle is too well-
settled nowto be reiterated by reference to cases. There
is intelligible basis for differentiation. Wether the sane
result or better result could have been-achi eved and better
basis of differentiation evolved is withinthe domain of

| egi sl ature and nust be left to the wi sdom of the

| egislature. Had it been held that the scheme of 1980 was
within the authority given by the Act, we would have
rejected the challenge to the Act ‘and the schene under
Article 14 of the Constitution."

It was further held :-

" 52. It was further submitted on behalf of the
respondents that the rationale, justification and the
genesis of the law of nationalisation being the creation
of economic instrumentalities to subserve the
constitutional and admi nistrative goals of governance in
a social welfare society, the running of public sector
undertakings is neither for profit earnings of the
managenent nor for sharing such profits with the

wor kmen al one but to utilise the investible funds

avail abl e as a result of such ventures and undert aki ngs
for socially-oriented goals laid down by the
governmental policies operating on the said sectors. In
this connection reference was made before us to the
decision in the case of State of Karnataka v.

Ranganat ha Reddy."

23. Even if the provisions of Section 25-F of the Industrial Disputes Act
had not been conplied with, respondent was only entitled to be paid a just
conpensation. Wile, however, determ ning the ambunt of conpensation

we nust al so take into consideration the stand taken by the appellants. They
took not only an unreasonabl e stand but raised a contention in regard to
absence of jurisdiction in the Tribunal. They adnittedly did not conply

with the order passed by the Tribunal for a long time. It had raised
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contenti on which are not otherw se tenabl e.

24. We, therefore, are of the opinion that in the peculiar facts and facts
and circunstances of the case interest of justice shall be subserved if
respondent is directed to be paid a conmpensation of Rs.1,50,000/- (Rupees

one | akh fifty thousand only). The said sum should be paid to himw thin

four weeks failing which it will carry interest @9% per annum

25. The appeal is disposed of in the aforesaid terns with no order as to
costs.




