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ACT:

M sconduct--111egal = strike--Di sm ssal of workmen who had
been given warning about an earlier strike--Warning held
wrongl y gi ven- Puni shnent after taking into account such
war ni ng cannot be uphel d.

HEADNOTE:

There was a strike in the establishnent of the appellant
conpany betseen 18th and 30th March, 1964, and again a
token strike on 10th April, 1964. For the nisconduct of
going on the first strike sonme of the worknen were charged
and given a warning. The second strike was held to be
illegal by an enquiry officer and six of the worknen who had
been given a warning in respect of the first strike were
di smissed for taking part in the second strike -also. The
Labour Court held that in the conprom se that had ended the
first strike the conpany had given the undertaking that it
woul d not take any action by way of punishment against the
wor knmen, and therefore the warning in respect of the first
strike which was given only after the enquiry report
relating to the second strike had been already received, was

not only not bona fide but illegal. Because this  warning
was taken into account against the six workmen who were
di sm ssed, the Labour Court set aside the order of
di smissal, although holding that the second strike was

ille.gal because of want of notice under subs. 4 of s/, 6-S
of the U P. Industrial Disputes Act, 1947. The - conpany
appealed to this Court.

HELD: (i) The Labour Court rightly held on the facts
that the warning given to the workmen in respect of  the.
first strike was not only not bona fide but also. against
the terns of the settlenent by which the first strike was
ended. [548 G

(ii) The second strike was, as held by the Labour Court,
illegal and therefore 'm sconduct’ under sub-cl. (2) of cl
21 of the Standing Orders of the conpany. Any puni shnment
i nposed under el. 22 of the said Orders in respect of an
illegal strike after a fair enquiry, being a mnanageria
function would not normally be interfered with. But in the
present case the nanagenment was not entitled to take into.
account the warning given in respect of the first strike in
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view of the settlement it had entered into with the workers
to end that strike. The Labour Court was therefore again
right in holding the punishment of dismssal of the six
respondents as vindictive and unjustified. [548 H 549E]

JUDGVENT:
ClVIL APPELLATE JURISDICTION. Civil Appeal No. 958 of 1966.

Appeal by special leave fromthe Award dated Septenber
16, 1965 of the Labour Court, Allahabad in Adjudication Case
No. 78 of 1965.

G R Gokhale, OP. Malhotra and 1. B. Dadachanji, for
the appel |l ant.

R Vasudev Pillai and Subodh Markandeya, for respondents
Nos. 2(a) to 2(Kk).

541
The Judgnent of the Court was delivered by

Vaidialingam J. In this appeal, by special |eave, the
guestion, that arises for consideration, is as to whether
the award of the Labour Court, Allahabad, dated Septenber
16, 1965, directing the reinstatement of six workmen,
referred to in the order of reference, is justified.

The facts |leading up to the award may be referred to.
There was a strike, in the establishnent of the appellant
conpany, from March 18, 1964. There was a neeting, of the
District |Industrial Relations Advisory Committee, on March
29, 1964, presided over by the District Mugistrate of the
area. Representatives of the managenent and the worknen,
attended the said neeting. The proceedi ngs-of the neeting
show that the Advisory Comm ttee, decided to appeal to the
appel l ant not to take any action, against the workers, on
the gro.und that they had on strike, fromMurch 18 1964.
There was an appeal, to the District Mgistrate, Allahabad,
to release, as a gesture of goodwi I, the arrested enpl oyees
of the conpany, who were not involved in violence. The
Union, representing the workers of the appellant, i'n 'turn
decided to call off the strike and directed the workmen to
resune work with effect fromthe nmorning of March 30,  1964.
There is no controversy that the strike was called off, and
certain workers, who had been arrested in connection wth
the strike, were also released fromia il, on March 29,
1964 itself. This strike will be referred to, as the first
strike, in the course of this judgment.

On March 20, 1964, the respondent-Uni on had given to the
appel l ant, another notice, stating that the worknen of the
appel | ant conpany woul d be going on a token strike, for one

day, after fourteen days of the receipt of the notice, in
synpathy with the workers of the Swadeshi Cotton MIls,
Nal ni . The exact date, on which the strike was to/ take

pl ace, was not given in the notice, as required under sub-s.
(4) of s. 6S of the U P. Industrial Disputes Act, 1947
(hereinafter referred to as the Act). On April 9, 1964, the
respondent Union again intimated to the managenent about the
worknmen’s intention to go on strike on April 10, 1964, and
offered to work on a Sunday, so that there would be no |oss
of production; but the managenent intimated the Union that
the factory would work on April 10, 1964. A token strike
actually took place, on April 10, 1964. This strike will be
terned as the second strike, in these proceedings.

In respect of the first strike, the Managenent had, on
March 28, 1964, charge-sheeted, for going on an illega
strike, sone of the worknen, including the worknmen, whose
di smi ssal had been set aside by the present award. A joint
reply was sent, by the concerned workmen, on April 9, 1964,
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to the nmanagenment, drawing their attention to the decision
of the District Industrial Rela-

545

tions Advisory Conmittee, dated March 29, 1964, and the
settlenent, arrived at, therein, between the managenent and
the Union. The worknmen al so requested the rmanagenent, not
"to disobey the decision of the Committee. The appel | ant
sent a conmmunication, on April 10, 1964, to the worknen,
stating that they had not made any commitnent, at the
neeting on March 29, 1964, that the managenent would not
proceed wth the taking of disciplinarY action, against an
enpl oyee, who committed a ms-conduct, according to the
Standing. Oders of the Conpany. The work-nmen were again
directed to furnish, within 24 hours, their reply, if any,
to the charge-sheet, dated March 28, 1964.

On May 8, 1964, the Acting Wrks Manager, of the appell ant
conpany, passed orders, warning the concerned worknen, for
havi ng m s-conducted  thensel ves, as s'tated in the
chargesheet, dated March 28, 1964. It is further stated, in
this order, that, after hearing the explanation, furnished
by the workmen, the managenment holds the workmen guilty of
m s-conduct, for which they could have been di smissed; but
the managerment has taken a lenient view and, hoping that the
m s-conduct wll not be repeated, administers an earnest
war ni ng.

In respect of the second strike, which took place on Apri
10, 1964, the managenent charge-sheeted, on April 16, 1964,
thirteen wo.rknen, for going on illegal strike which is a
m s-conduct, under sub-cl. (2) of el. 21, of the Certified
Standing Orders of the conpany, and as the strike was in
violation of sub-s. (4) of s. 6-S of the Act. There was a
further charge that the worknmen, concerned, had intinidated
and prevented other willing workers, fromgoing to work.
The workmen were directed to offer their explanation, as to
why di sciplinary action need not-be taken for their conduct.
On April 17, 1964, the thirteen workmen, jointly  sent a
reply saying that the strike, on April 10, 1964, was | egal
and due notice had been given, under the provisions of the
Act . They al so denied having intimdated, or restrained,
any willing worker fromgoing to work. — They further” stated
that they had not conmitted any mis-conduct. The managenent
pr oceeded to conduct an inquiry, against the thirteen
worknmen, and Sri K 'D. Qupta, an officer of the conpany,
was entrusted with the conduct of the said inquirY. shri
Gupta accordingly conducted an enquirY on April ~ 20, 1964,
and sent his report to the Acting Wrks Manager, .on Apri
24, 1964. After referring to the conduct of the inquiry
proceedi ngs, Shri Gupta has stated that the thirteen workmen
are’ guilty of participation in an illegal strike, on  Apri
10, 1964, and, as participation in an illegal strike, is a
m s- conduct under el. 21 (2 ) of the Certfied - Standing
O ders of the Conpany, the workmen, concerned, are ‘guilty.
of m s-conduct, but, regarding the
546
charge of intimdation and incitenment, the inquiry officer
found that the said charge was not established.

On May 22, 1964, the Acting Wrks Mnager of the
appel l ant accepted the report of Shri Gupta and passed
orders, administering a warning, to seven, out of the
thirteen, workmen, but, regarding the remaining six workmen,
the Wirks Manager, after taking into account the warning
that had been administered to them on May 8, 1964, for
go.ing on an illegal strike (referring to the first strike),
passed orders dism ssing themfrom service.

The Union raised a dispute, regarding the dismssal of
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the six workmen and, accordingly, the said dispute was
referred to the Labour Court, Allahabad, for adjudication
The case of the workmen was that the strike, on Apri
10, 1964, was legal, and that the donestic inquiry,
conducted by Shri CGupta, was neither bona fide, not fair
They al so contended that in view of the settlenent, arrived
at on March 29, 1964, in respect of the first strike, the
managenent had no right to take any action, by way of
warni ng the worknen, as it purported to do, on May 8, 1964.
Taking the said warning into account, for the purpose of

i mposi ng the punishnment of disnissal, anobunted to a
vindictive conduct, on_ the part of the managenent and,
therefore, the order of dismssal was illegal

The nmanagenent, on the other hand, contended that the
strike, that took place on April 10, 1964, was illegal, as
it was not in accordance with the provisions of the Act and

partici pation, in such’illegal strike, was a m s-conduct,
under el. 21 (2) of the Standing Oders of the Conpany
and, such m s-conduct coul d be punished by dism ssal, wunder
cl. 22. According to the nmanagenent, t he i nquiry
proceedi ngs, conducted by Shri Gupta, were quite fair, and
bona fide, and the workmen were given full opportunity to

participate in the inquiry proceedings. They also pleaded
that the managenent was entitled, to inpose punishment for
m s-conduct, by takinginto account the previous conduct of
the worlcren, concerned; and, in this case, the war ni ng,
recorded against themon May 8, 1964, was legitimately and
properly taken into account, inasmuch-as the nmanagerment had
not agreed to wthdraw the proceedi ngs, = against t he
wor kmren.

The Labour Court has upheld the plea of the managenent, that
the second strike, on April 10, 1964, bheing contrary to sub-
s. (4) of s. 6-S, was illegal under s. 6-T of the Act; but
it has further held that, notwithstanding the infirmty in
the notice, issued by the worknen —regarding the second
strike, all the managenents in the area, including the
appel lant, were fully aware of the fact of the /intended
token strike on April 10, 1964. The Labour Court has
further held that the inquiry proceedings, conduct ed by
Shri CGupta, were bona fide and fair, and they suffered from
no. infirmty,

547
what soever. The Labour Court further holds that, ~though
normal Iy inposing of a punishnment, for m s-conduct, under

the Standing Orders, is a managerial function, in this case,
the appellant was not justified in taking into account the
war ni ng, recorded on May 8, 1964, in respect of “the first
strike. It is the further view, of the Labour Court, t hat
the continuance of disciplinary proceedings, and recording
of warnings, on May 8, 1964, by the appellant, against the
si x concerned worknmen, in respect of the first strike, was
with a view to create a ground for punishnent and
di smissal, in the subsequent proceedings, relating to the
second strike, and, as such, the action of the nanagenent
was not bona fide. The Labour Court, in this connection

refers to the proceedings of the District Industria

Rel ati ons Advisory Commttee, that took place on March 29,
1964, in the presence of the representatives of the
appel l ant, and the Union, and the Labour Court is of the
view that a settlenent had been arrived at, by which the
managenent has agreed, not to take any di sciplinary
action, against the workers, in connection with the first
strike: Utimately, the Labour Court holds that t he
puni shment of disnmissal, inflicted on the six worknen, by
the appellant, on My 22, 1964, is unconscionable and
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unjustified, and not recorded in a bona fide nmanner. In
consequence, the order of dismssal, passed against the six
concerned worknen, nanmed in the annexure to the order of
reference, was set aside and the workmen were directed to be
reinstated, with 50% back wages.

We have fairly elaborately referred to the wvarious

circunstances, leading to the passing of the order of
di smssal, bY the nanagenent, in order to appreciate the
contenti ons, urged on behalf of the nanagement, that the
Labour Court had committed a serious illegality, in

interfering with an order, passed by the nanagenment, for
m s-conduct, as provided under the standing orders of the
conpany.

M. H R Gokhale, |earned counsel, for the appellant,
rai sed two contentions before us:.(1)that’'the finding of the
Labour Court, that at the neeting of t he District
Industrial Relations Conmittee, held on March 29, 1964, the
appel l ant .\ agreed not to take disciplinary action, against
its’ workmen, in respect of the first strike, is erroneous;
and (ii) that having held that the second strike was illega
as being contrary to sub-s. (4) of s. 6-S of the Act, the
Labour Court has committed an-error in interfering with the
act of the managenent, when it inposed a punishment, for
m s- conduct, under the standing orders of the conpany.

M. R Vasudeva Pillai, |earned counsel for the Union
has supported, in full, the award of the Labour Court.

W are not inpressed with either of the contentions,
of the learned counsel for the appellant. W have already
referred to
LI 3Sup. ClI/68--4

548
the proceedings, of the District |ndustrial Rel ati ons
Conmi ttee, March 29, 1964. No doubt, a day prior to

that, the appellant had issued notices to the worknen,
asking them to show cause as to why disciplinary action
should not be taken against them for going on strike from
March 18, 1964. There was a joint reply given by the
worknmen, on April 9, 1964, to the effect that, at the
neeting held on March 29, 1964, the nanagem ent had agreed,
not to take any disciplinary action, against the workmen,
and that, it was on that' basis that the strike itself was
called off, and the workmen, arrested, were also rel eased by
the Governnent. There was no doubt an attenpt, by the
managenent, in their reply of April 10, 1964, to nake it
appear that they had not conmitted thenselves, at the
nmeeting of March 29, 1964, as nentioned by the workmen. But
it is rather surprising that, when the President of the
Union, WA, gave evidence to the effect that there was a
settlenent, on March 29, 1964, whereby the managenent had
agreed not to take any disciplinary action, against the
wor knmen, there was absolutely no cross-exam nation; - by the
appel l ant, of that witness. There is no dispute that M.
Wight represented the managenent, at the said neeting, and
no suggestion even has been made to WW that the evidence,
given by him is not correct. No doubt, the appellant, in
their letter of April 10, 1964, had taken the stand that the
conpany had not conmitted itself, not to take any action
agai nst the worknen, in respect. of the first strike. The
inquiry report of Shri Qupta, in respect of the second
strike, was already in the hands of the nanagement, on Apri

24, 1964. It is really after the receipt "of this report,
that the Acting W rks Manager of the appellant-conpany
recorded warni ngs, as agai nst the concerned worknmen, on My
8, 1964,1 in res’ peet of the first strike. This warning has
been taken into account, by the Wrks Manager, when he
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passed the order of dismissal, in respect of the Second
strike, on My 23, 1964. Having due regard to these
circunstances, the finding of the Labour Court, that the
continuance of the disciplinary proceedi ngs, and recording
of punishments of warnings, as against the six concerned
wor kmen, on May 8, 1964, in respect of the fixst strike, by
the nmanagenent was to create a ground for punishnment and
dismissal, in respect of the second strike, is perfectly
justified. The further finding of the Labour Court, that
"the action of the managenent, in recording warnings in
respect of the first strike, is not only not bona fide, but
al so against the settlement,’ arrived at, on March 29, 1964,
is. also correct. The first contention, on behalf of the
nmanagenent, therefore fails.

There is the finding of the Labour Court, that the
second strike, on April 10, 1964 is illegal. Going on
illegal strike, iscertainly 'ms-conduct’ under sub-el. (2)
of el. 21, of the Standing Orders of the conpany. Under el
22 of the Standing Orders, the

549

puni shrent for ms-conduct is dismssal, or, in the
alternative, suspension, for a period not exceeding four
days. If the nmanagenent had, wi thout any regard to what
happened, in respect of the first strike, inmposed puni shrment
under «c¢l. 22, in/'respect of an illegal strike, which is

"m s-conduct’ under cl. 21 (2)of the Standing Orders, after
a fair inquiry, the punishnment, meted out being a manageria
function, would not be normally interfered wth. But in
this case, even the order of dismissal clearly shows that
the managenent has taken into account the previous conduct
of the worknmen, in having gone on the first strike, and the
puni shnment of warning, admnistered onMay 8, 1964. It s
because of this past conduct, it is further stated in the
order, that the six worknen were being dismnmissed from
servi ce. The finding of the Labour~ Court is that the
management was not entitled to take into account the
warning, given on My 8, 1964, (in respect of the first
strike, in view of the settlement, on March 29, 1964. In
view of the fact that the warning has been taken into
account, by the managenent, which it is not entitled to, the
puni shrent of di sm ssal has been rightly considered, by the
Labour Court, to be not bona fide, and vindictive. In fact,
the Labour Court is also of the viewthat the punishnent is
unconsci onable, and unjustified. It is on these grounds,
that the Labour Court has interfered with the order of
di smi ssal , passed by the managenent . The second
co.ntention, of |earned counsel for the appellant, also
fails, as we are in agreement with the reasons, given by the
Labour Court, 'on this aspect of the matter.

The result is that this appeal fails, and is disnissed.
There will be no order as to costs.
G C Appeal dism ssed
550




