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ACT:

Uttar Pradesh/ Pronotion by Selection in Consultation
with Public Service Conmission (Procedure) Rules, 1970,
Rul es 7A and 7B-Whether the rules _are discrininatory and
violative of Articles 14 and 16 of the Constitution

New pl ea- New plea cannot he allowed at the tine of
hearing of the appeal in the Suprene Court.

HEADNOTE

The selection for the posts of Tehsildars in the State
of UP. was to be nade by pronotion from anongst various
sources such as Naib Tehsildars, Peshkars of the Kumaon
Di vi si on, Kanungos, Kanungo Inspectors or Instructors and
Sadar Kanungos as per the procedure |laid down in rules known
as Uttar Pradesh Adheenasth Rajaswa Karyakari (Tehsil dar)
Sewa Niyamavali, 1966. The procedure for selection .is
regul ated by Rule 9 and under sub-section (6) of this Rule a
select list wll be drawn in order of nerit separately for
substantive vacancies and tenporary vacancies and officials
will be offered officiating or tenporary - vacancies in the
order in which their nanmes have been arranged in the "sel ect
list" as and when the vacancies occur during the course of
the year. This "select list" will hold good only for one
year or until such time a reviewis made at the follow ng
sel ections.

Subsequently, the State Governnent nmde the Utar
Pradesh Promotion by Selection in Consultation with Public
Service Comm ssion (Procedure) Rules, 1970, which governed
various services, to be nore specific 29 Utar Pradesh
services including the services of Tehsildars. The purpose
of these rules was to standardise the procedure for
promotion and nake it uniformin respect of such services.
The procedure laid down in the 1970 Rules for promotion as
Tehsildars was not substantially different from that laid
down in the Tehsildars Rules, 1966. By a Notification No.
4214/ 196. - Appoi ntnent, 3 dated 4th July, 1972 two new rul es
were introduced, nanely, Rules 7A and 7B, in the 1970 Rul es.
As per these new y added rules candidates in the Sel ect List
made under the 1966 Rules were to be appointed against
substantive vacancies in preference to any candidates
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sel ected in accordance with the provisions of the 1970 Rul es
and unless the candidates in the |ist were exhausted, other
eligible candidates were not to be considered for pronotion
so that their chances of pronotion would be deferred to an
undat ed future.

461

The respondent who started his service as Kanungo in
1949, was pronoted as Naib Tehsildar and in 1962 he was
confirmed as such. In 1963, he was appointed as Tehsildar in
an officiating capacity. In accordance with the ]966 Rul es
the Utar Pradesh, Public Service Comm ssion selected 148
persons for substantive appointment as Tehsildars and their
names were shown in a list known as List-A The Conm ssion
al so sel ected 300 other persons for tenporary or officiating
appoi ntnent as Tehsildars during the comng years and their
names figured in what was called List-B. The respondent was,
however, not selected and his nhanme could not be included in
either of  the aforesaid two |ists because he had an adverse
entry formng part-of the remarks recorded on his work and
conduct  and- had al so been shown down bel ow at serial 557 in
the seniority list of Naib Tehsildars in the year 1966.
Though the adverse entry was expunged in the year 1969 and
his seniority was also re-fixed at serial number 216 on 6th
Cct ober, 1970, since there was no selection after 1966, his
name could not be/ included in either of the two lists even
thereafter.

The respondent chall enged the vires of ‘Rules 7A and 7B
by filing a petition wunder Article 226 of the Constitution
in the Hi gh Court of Allahabad. That petition was allowed in
part and Rules 7A and 7B were declared ultra vires Articles
14 and 1 6 of the Constitution, in the inmpugned judgment.
Hence the appeal by special |eave by the State.

Di sm ssing the appeal, the Court,

N

HELD: 1:1. Rules 7A and 7B of the Utar | Pradesh
Promotion by Selection in Consultation with Public Service
Conmi ssion (Procedure) Rules, 1970, are ultra vires Articles
14 and 16 of the Constitution. [466 E, 473 A-B]

1:2. The grievance of the respondent, nanely, that he
had a fundanmental right of being considered for pronotion
when others simlarly situated were so and that if he was
not considered in a situation |ike that, he was
di scri m nated agai nst and was denied equality of opportunity
is not only factually correct but well founded. [467 B-(

2:1. It is true that the rules regulating the
conditions of service are within the executive power of the
State or its |legislative power under the proviso to Articles
309 of the Constitution, but even so, such rules have to be
reasonable, fair and not grossly unjust if they are to
survive the test of Articles 14 and 16 of the Constitution
A rule, which contenplates that unless the Ilist- of 300
persons is exhausted no other person can be selected
obviously, is wunjust and it deprives other persons.in the
same situation of the opportunity of being considered for
pronotion. [470 F-H

2:2. The classification in this case cannot be said to
be a reasonable classification based on the intelligible
differentia having a nexus to the object sought to be
achi eved. The only basis of grouping the 300 persons in one
category is that they were included in the select list of
1966 and that they were officiating. The respondent, in the
i nstant case, could not be selected in the selection of 1966
on account of an adverse entry which was subsequently
expunged. His position in the seniority list was also
corrected but because no selection took place after 1966.
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The respondent could not be included in the Ilist for no

fault of his. If there held

462

been a section and the list had been revi sed every year, as
is the requirenent of the rules, the respondent, and like
hi m many others, would have been included in the list. For
exanpl e, some candi dates who had not conpl eted seven years
could not be eligible for pronpotion and could not be
included in the Select List of 1966 but after a |apse of
time they becane eligible and they m ght have been sel ected
if selection had taken place. But, the door for pronotion
had been foreclosed for the respondent and nmany others like
himby Rules 7A and 7B for no fault of theirs. The objection
taken by the Public Service Conmission and the letter of the
Secretary or the Board of Revenue addressed to the
CGovernment indicating that it would take about 24 years to
absorb 300 persons included ~in List-B and, therefore,
recormending that the list may not be enforced woul d point
out unm st akably that the selection was unnecessarily
post poned only to accommpbdate the 300 persons included in
the Sel ect List of 1966. There is no-rational basis for such
a departure fromthe ordinary operation of the 1970 Rul es
whi ch envi saged the preparation of a new list every year and
for singing out ~one particular |ist for accordi ng
preferential treatnent to others in the simlar situations
[469 B-F, 470 A-C

State of Jammu and Kashnmir v. ~Tril oki- Nath Khosa and
others [1974] 1 S.C.R 771; Ramesh Prasad Singh v. State of
Bi har and others, [1978] 1 S.CR-~ 787 and (Ganga Ram and
others v. Union of 1India and others, [1973] 3 S.C R 481
appl i ed.

Reserve Bank of India v. C S. Rajappan Nair and others,
I.L.R 1977 Keral a 398, approved.

3. In a case where the vires of ~certain rules were
chal l enged as being violative of the Articles 14 and 16 of
the Constitution, only State is a necessary party. The ot her
persons likely to be affected by the declaration of the
rules as ultra vires are only proper parties. [471 E-F]

4. A party cannot be permitted to take up a new plea in
the appeal for the first tine before this Court which was
not taken before the High Court in wit petition. [472 E-F]

General Manager, South Central Railway, Secundrabad an
Anr. v. A V.R Siddhanti and Os., [1974] 3 S.C R 207,
fol | owed.

B. CGopalaiah v. CGovernnent of Andhra  Pradesh, A l.R
1969 A.P. 204 and J.S. Sachdev and O's. v. Reserve Bank of
India and Anr., I.L.R (1973) Il Del hi 392, approved.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 282 of
1980.

Appeal by special leave fromthe judgnent and order
dated the 29th March, 1980 of the Allahabad Hi gh Court
(Lucknow Bench) know in Wit Petition No. 524 of 1979.

AND

CIVIL M SCELLANEQUS PETITION Nos. 4905 and 11949 of
1980.

463

GN Dxit, Ms. Shobha D kshit and H R Bhardwaj for
the Appell ants.

S.N. Kackar, K. K Mhan, Rajiv Datta and A.S. Pandit for
t he Respondent.

A.N. Pareek and S.K Jain for the Intervener
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The Judgrment of the Court was delivered by

M SRA, J. The present appeal by special leave is
directed against the judgnment dated 29th March 1979 of the
Al | ahabad High Court allowing a petition under Article 226
of the Constitution.

In the State of Utar Pradesh, there is a Service
commonly known as Naib Tehsildars. They have al ways forned
t he backbone of the revenue administration in that State.
Sixty per cent of the posts of Naib Tehsildars are filled
through a conpetitive exam nation held by the State Public
Service Commission. The remaining posts are filled by
promotion. There 1is another Service in that State known as
the Service of Tehsildars. Cent percent of the posts of
Tehsildars are filled by pronotion from anobngst various
sources such as Naib Tehsildars, Peshkars of the Kurmaon
Di vi si on, Kanungos, Kanungo lnspectors or Instructors and
Sadar Kanungos.

Ram Gopal Shukla, the respondent, started his service
as Kanungo in 1949 In due course, he was pronpoted as Nai b
Tehsil dar. I'n 1962, he was confirmed as such, and in 1963 he
was appointed-as Tehsildarin an officiating capacity.

It appears that a regular selection for the posts of
Tehsildars was held in 1966 in accordance with the Utar
Pradesh Adheenasth Rajaswa Karyakari (Tehsildar) Sewa
Ni yamaval i, 1966 (hereinafter referred to as 'the Tehsildar
Rul es 1966'). Rule 5 of these Rul es provides the sources of
recruitment to the post of Tehsildar. “Rule 6 thereof |ays
down conditions for eligibility and provides, -

"For the purposes of recruitment to the Service a
sel ection strictly on nmerit shall be nmade from anongst
all the permanent Nai b Tehsildars, Tehsildars, Peshkars
of the Kumaon Divi sion, Kanungo I'nspectors or
Instructors and Sadar Kanungos, who have put in not
| ess than seven years’ service in the aggregate as such
or in an equival ent or higher

464

post in a substantive or officiating capacity on the

first day of January of the year in which the 'selection

i s nade. "

Rule 7 enjoins upon the Parishad to report by list of Mrch
every year to the CGovernnent the nunber of vacancies in the
Service expected during the follow ng calendar vyear, ~ and
then provides that the Governor shall fix the nunber of
appoi ntnents to be nade. Rule 8 |ays down the criterion for
sel ection. Rule 9 prescribes the procedure for selection. As
this rule is inmportant for the purpose of the present case,
it is reproduced in so far as it is relevant, -

"9. The procedure for selection shall be as follows:
(1) The Parishad shall draw up, in order of nerit, a
list of nbst suitabl e candidates from anbngst those who
are eligible for pronotion to the posts of Tehsil dars.
The nanes in the list shall ordinarily be double the
nunber of substantive vacancies to be filled during the
course of the year.
(2) The Parishad shall also draw up, in order  of
nerit, a supplenentary I|ist contai ning nanes of
officials considered suitable for officiating or
tenmporary vacanci es expected to occur during the course
of the year.
(3) The two lists drawn up under clauses (1) & (2)
above together wth a gradation list prepared under
clause (b) of Rule 10, indicating therein the reasons
for passing over the seniors, if any and the character
rolls of all the eligible officials shall be forwarded
by the Parishad to the Comrission ........ "
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(4) The Parishad shall thereafter, in consultation
with the Commission, fix date, on which a Selection
Comm ttee consisting of -

shal |l consider the cases of the eligible candidates
whose nanes are contained in the final lists drawn up
by the Conm ssion and interview such of them as are
i ndi cated by the Commi ssion under clause (3) above.

(5) The lists of the nanmes selected by the Conmmittee
shall be taken with himby the representative of the
Conmi ssi on

465
for placing them before the Conm ssion, and the
Conmi ssi on, shal | t hereafter send their fina
recomendati ons to the Parishad.
(6) The Parishad shall. draw from the first [list

recei ved fromthe Commi ssi.on under clause (5) above, as
many candi dates as there are permanent vacancies and
will 'thereafter re-arrange their nanes in accordance
with their seniority in the present service and they
wi |l I-be —appointed agai nst ~the substantive vacancies.
The remaining nanes of the first Iist and those of the

second list wll be regarded as formng the ' Select
List’ to be drawn up in order of merit. The officials
will be offered officiating or tenporary vacancies in

the order in which their nanes have been arranged in
the aforesaid 'Select List’ as and when the vacancies
occur during the course of the year. This ' Select List’

will hold good only for one year or until such tine
reviewis made at  the followng selection. (Enmphasis
suppl i ed)

(7) In case pernmanent vacancies ~do not occur for two

consecutive years and it becones necessary to nake a

selection for tenporary or officiating vacancies only,

then also the procedure prescribed above wll be
fol |l owed. "

In accordance with the aforesaid rules, the Utar
Pradesh Public Service Conm ssion . selected 148 persons for
substanti ve appoi ntnent as Tehsildars and their nanmes were
shown in a list known as List A ~The Conmission also
sel ected 300 other persons for tenporary and officiating
appoi ntnent as Tehsildars during the coming years and their
nanes figured in what was called List B. The respondent was,
however, not sel ected and consequently his nanme could not be
included in either of the aforesaid two lists, presunmably
because he had an adverse entry form ng part of the remarks
recorded on his work and conduct and had al so been shown
down below at serial No. 557 in the seniority list of Naib
Tehsildars in the year 1956 Though the adverse entry was
expunged in the year 1969 and his seniority was also re-
fixed at serial No. 216 on 6th of October 1970, as there was
no selection after 1966, his name could not be included in
either of the two Ilists. He has, however, no grievance on
that account.

Subsequently, the State Governnent nmde the Uttar
Pradesh Pronmotion by Selection in Consultation with Public
Service Comm ssion (Procedure) Rules, 1970 (hereinafter
referred to as 'the
466
1970 Rules’). These rules govern various Services, to be
nore specific 29 U P. Services including the Service of
Tehsildars. The purpose of these rules obviously was to
standardi se the procedure for pronotion and make it uniform
in respect of all such Services. The procedure laid down in
the 1970 Rul es for promotion as Tehsildar was not
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substantially different fromthat laid dow in the Tehsil dar
Rul es 1966. The respondent, therefore, did not fee

aggrieved even by the introduction of the 1970 Rules. Hi s
grievance started only with the introduction of rules 7-A
and 7-B to the 1970 Rules by notification No.42/4/1966-
Apptt. 3 dated 4th of July 1972. As the question to be
decided in this case is about the vires of rules 7-A and 7-
B, it will be appropriate to read themat this stage, -

"7-A. Notw thstanding anything contained in these
rul es, but subject to the proviso to rule 18, the nanes
of candidates on the Select List appointed in tenporary
or officiating vacancies prior to the date of issue of
this notification, 'shall be rearranged in order of

seniority."
"7-B. The candidates of the Select List as
rearranged in accordance with rule 7-A shall be

appoi nted against substantive vacancies in preference

to any candidate selected in accordance wth the

provi'si ons of these rules."

The ‘conpl ai nt of the respondent was that the aforesaid
new rules 7-Aand 7-B were discrimnatory and viol ative of
Article 14 and 16 of the Constitution, in as nuch as the
candidate in the Select List of 1966 were to be appointed
agai nst substantive vacancies in preference to any candi date
sel ected in accordance with the provisions of the 1970 Rul es
and unless the candidates in the |ist were exhausted, other
eligible candidates were not to be considered for pronotion
so that their chances of pronotion would be deferred to an
undated future. The further grievance of the respondent was
to the follow ng effect. The Select List was to hold good
only for one year or until such tine a review was i'n made at
the following selection. Thus, the |ife of the Select List
of 1966 was for one year only on the expiry of which it died
its natural death. In this view of thelegal position, the
appoi nt nent of Tehsildars fromthe Select List of 1966 after
the expiry of a year from the date of its operation was
illegal on the face of it. Onthe strength of Rule 7-A and
rule 7B, no selection was to be held unless 300 persons
i ncl uded in List were absorbed.

The respondent chall enged the vires of rules 7-A and 7-
B by filing a petition under Article 226 of the Constitution
in the Hi gh
467
Court of Allahabad. That petition was allowed in part and
rules 7-A and 7-B were declared ultra vires Articles 14 and
16 of the Constitution in the inpugned judgrent.

Shri Dixit, appearing for the State has contended that
a nere chance of pronbtionis not a condition of service
giving rise to a fundanmental right. W are afraid this
contention is irrelevant to the decision of this case. The
preci se grievance of the respondent has been that he had a
fundanental right of being considered for pronotion when
others simlarly situated were so considered and that if he
was not considered in a situation Ilike that, he was
di scri m nated agai nst and was deni ed equal ity of
opportunity. This grievance, if factually correct, nust be
held to be well-founded.

It was next contended by Shri Dixit that the candi dates
covered by rule 7-A are a class by thenmselves, that the
classification is a reasonable classification and that as
the respondent does not satisfy the requirenments of rule 7-
A, he cannot claim that any infraction of Article 14 or 16
bas taken pl ace.

According to Shri Dixit, tw conditions are necessary
to bring a person wthin the fold of that rule: (1) the
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candi date’ s nane nust have been included in the Sel ect List;
and (2) he nust have been appointed in a tenporary or
officiating vacancy prior to the date of issue of the
notification of 4th July 1972. The respondent did not
satisfy these requirenments and therefore did not fall within
the purview of rule 7-A Rule 7-B gives preference to the
candidates in the Select List as rearranged in accordance
with rule 7-A which, according to Shri Dixit, was based on
a reasonabl e classification and therefore the respondent can
have no grievance. In support of this contention, reliance
has been placed on Reserve Bank of India v. C S. Rajappan
Nair and others, State of Jammu & Kashmr v. Triloki Nath
Khosa and others, Ranmesh Prasad Singh v. State of Bihar and
others, and Ganga Ram and others v. Union of India and
others. In C.S. Rajappan Nair (supra), the classification of
a group of enployees who had officiated in a particular
capacity as a different class; treating them differently
from others who had not the opportunity to function as such

was held 'to be anintelligible differentia which can stand
the test of equality provided by Article 16 of the

468

Constitution. In Triloki Nath Khosa (supra), persons
appointed directly and by promotion had integrated into a
comon class of Assistant Engineers. The question arose
whet her for the purpose of promotion to the cadre of
Executive Engineers, /they could be classified on the basis
of educational qualification. It was held by this Court that
the rul e providing that graduates shall be eligible for such
promotion to the exclusion of  diploma holders did not
violate Articles 14 and 16 of ~the Constitution. In Ramesh
Prasad Singh (supra), this Court, dealing withprinciple of
equal ity under Articles 14 and 16, observed, -

"The doctrine of equality before law and equa
protection of |aws and equality of opportunity in the
matter of enpl oyrment - and promotion enshrined in
Articles 14 and 16 of the  Constitution which is
i ntended to advance justice by avoiding discrimnation
is attracted only when equals are treated as unequal s
or where unequals are treated as equals. The guarantee
of equality does not inply that the same rules should
be made applicable in spite of differences in their
ci rcunstances and conditions. Although Articles 14 and
16 of the Constitution forbid hostile discrimnation
they do not forbid reasonable classification and
equality of opportunity in matters of pronotion neans
equality as between nenbers of the same class of
enpl oyees and not equality between nmenbers of separate
i ndependent cl asses.

Equality is for equals, that is, who are simlarly
circunstanced are entitled to an equal treatnment but
the guarantee enshrined in Articles 14 and 16 of the
Constitution cannot be carried beyond the point which
is well-settled by a catena of decisions of this Court

In Ganga Ram (supra), dealing with Articles 14 and 16 of the
Constitution, this Court again held, -
"Mere production of inequality 1is not enough to

attract the constitutional inhibition because every
classification is likely in sone degree to produce sone
i nequal ity. The classification need not be

scientifically perfect or logically conplete. The
matter has to be considered in a practical way w thout
whittling down the equality clause. The classification
must however be founded on intelligible differentia
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469

whi ch on rational grounds distingui shes persons grouped

together from those left out, and it nust bear a just

and reasonable relation to the object sought to be
achi eved. "

There is no dispute with the principles of lawlaid
down in the aforesaid cases. By now, the principles of
classification are well-settled and need not be repeated.
The question is of application of those principles to the
facts of the present ease. The only basis for grouping the
300 persons in one category is that they were included in
the Select List of 1966 and that they were officiating. The
respondent in the instant case could not be selected in the
sel ection of 1966 on account of an adverse entry which, as
stated earlier, was subsequently expunged. His position in
the seniority list “was also corrected but because no
sel ection took place after 1966 the respondent could not be
included in the'list for no fault of his. If there had been

a selection and the 1list had been revised every year as is
the requirenent of the rules, the respondent, and like him
many ot hers, would have been included in the list. For

exanpl e, some candi dates who had not conpl eted seven years
could not be eligible for pronotion and could not be
included in the Sel'ect List of 1966 but after a |apse of
time they becane eligible and they m ght have been sel ected
if selection had taken place. But, the door for pronotion
had been of reclosed for the respondent and nany others |ike
himby rules 7-A ‘and 7-B for no fault of theirs. In this
connection reference may be made to the objection of the
Public Service Comm ssion and the letter of the Secretary of
the Board of revenue, to show that it would take. about 24
years to absorb 300 persons included in List B. The
Secretary, Board of Revenue, vi-de his letter No.
14708/ T.N. T.-59- A/ 70 dated 30th of" January 1973, 'to the
Secretary, CGovernnent Revenue Department (filed as Annexure
Il to the counter-affidavit), recomended that the List may
not be enforced. In so far as it is pertinent /for the
present purpose, it reads,-
"On the basis of the selection in the year 1966,
the List "B was prepared for. 300 nanes. During this
period all the candidates of list 'B are working. So
long as all these candidates are not absorbed in the
regul ar vacancies, the question of second selection
does not arise till then. Only 56 vacancies have
occurred after the selection of 1966. According to this
the average vacancies in a year are at 10, with the
result, it wll take 24 years to exhaust ~the above
list. Till then no selection is Possible.™
470

In the circunstances, the Secretary requested the
Covernment to take steps to recomend to the Public Service
Commi ssion to nake the next selection of Tehsildars wthout
any further delay. The objections of the Secretary, Board of
Revenue, were simlar to the objections raised by the Public
Service Comm ssion. These letters and objections point out
unm stakably that the selection was unnecessarily postponed
only to accommpdate the 300 persons included in the Sel ect
Li st of 1966. There appears to be no rational basis for such
a departure fromthe ordinary operation of the 1970 Rul es
whi ch envi saged the preparation of a new list every year and
for singling out one particular |ist for according
preferential treatnent to the persons whose nanes were
contained therein. The classification in this case therefore
cannot be said to be a reasonable classification based on
intelligible differentia having a nexus to the object sought
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to be achieved.

It is, however, contended for the State that the
sel ection could not take place for all these long years
because of a stay order passed by the Hgh Court in
petitions filed by sonme candi dates chal | engi ng the Tehsil dar
Rul es 1966. This has been refuted by Shri S. N Kacker and a
finding recorded by the H gh Court makes out that there was

no order staying the holding of selection. All that was
stayed was the confirmation of the officers pronpoted to the
posts of Tehsildars. It is therefore not correct that

sel ection could not take place because of a stay order from
the Hi gh Court.

As a second linmb of this argunment, it was contended on
behal f of the State that the Governnment was the sol e judge
of the adm nistrative necessities and there being no rule to
the contrary, the Governnent could hold selection according
to the need and no exception can be taken to the power of
the State.

There is no denying the fact that the rules regulating
the conditions of service are within the executive power of
the State or its |legislative power  under the proviso to
Article 309 but even so, such rules have to be reasonabl e,
fair and not grossly unjust, if they are to survive the test
of Articles 14 and 16 of the Constitution. A rule which
contenpl ates that unless the list of 300 persons is
exhausted no other person can be selected, obviously is
unjust and it deprives other persons in the sanme situation
of the opportunity of being considered for pronotion.

471

It was next cont ended for the State that the
declaration of rules 7-A and 7-B as ultra vires the
Constitution would affect not only the incunbents of one
Service but of 29 Services and a fairly |arge nunber of
persons would be affected in that situation, that the
respondent did not inplead any of those persons likely to be
affected in the various Services, that in any case, at |east
the Naib Tehsildars or other persons who have been pronoted
as Tehsildars and who are likely to be affected by the
declaration of rules 7-A and 7-B as ultra vires shoul'd have
been inpl eaded as parties and that in the absence of those
parties, the wit petition was not maintainable and should
have been di sm ssed by H gh Court on that score.

Shri S.N.  Kacker appearing for the respondent, on the
ot her hand, has contended that no such plea was taken on
behalf of the State before the Hgh Court  and that,
therefore, it cannot be permitted to take up a newplea for
the first tine before this Court. Elaborating the point,
Shri Kacker wurged that if such a plea had been taken before
the Hgh Court, the respondent would have inpleaded al
those persons as parties and filled up the lacuna, if any,
and that iif the State is permtted to take up such a plea
for the first time before this Court, it would seriously
prejudi ce the case of the respondent. Alternatively, it was
contended that the respondent is aggrieved by the amendnent
of the 1970 Rules by the 1972 notification which introduced
rules 7-A and 7-B, that the respondent has chall enged the
vires of rules 7-A and 7-B and only the State is a necessary
party who has already been inpl eaded, and that at the nost,
those persons who are likely to be affected in case the said
rules are declared ultra vires, may be proper parties but
are not necessary parties. He sought to take support for his
contention from B. Gopalaiah v. Governnment of Andhra
Pradesh, J.S. Sachdev & Os. v. Reserve Bank of India &
Anr., and CGener al Manager , Sout h Central Rai | way,
Secundrabad & Anr. v. A . V. R Siddhahi and Os 1In
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CGopal ai ah’s case dealing with a situation as in the present
case, the Andhra Pradesh H gh Court held, -
"This is not a case of di scrimnation of

i ndi vi dual against individual. This is a case where a

whol e class of citizens have been discrim nated agai nst

and the court can not refuse to give relief to themon
the ground that the
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class of persons who will be benefited as a result of

the discrimnation are not before the Court. The person

who conpl ains of discrimnation cannot be expected to
search the country for all persons who are likely to be
benefited by its discrimnatory policy. O course, if
the discrimnation is in favour of an individua

against an individual different considerations mght
arise. But this'is not such a case. 1In ny opinion

where a schenme formul ated by the Government is attacked
on'the ground of its being discrimnatory the position
is precisely the sane as if a statute is attacked as
being discrimnatory and it can never be an answer to

such-an attack that persons |likely to be benefited by a

di scrimnatory statute should be brought before the

Court before the statute is struck down."

In J.S. Sachdev’'s case (supra), a Division Bench of the
Del hi High Court endorsed the view taken in Goplaiah's case
(supra). In South Central Railway's case (supra), a simlar
obj ection taken before the Suprenme Court was repelled on two
grounds, firstly, ‘'because this point was not canvassed in
the lower courts, and secondly, because the enployees who
were likely to be affected as a result of the re-adjustnent
of the petitioner’s seniority were at the -nmost proper
parties and not necessary parties and their non-joinder
could not be fatal to the wit petition.

In view of the law laid down in South Central Railway’s
case (supra), the State cannot be pernmitted to take up a new
pl ea whi ch was not taken before the H gh Court.

Shri B.P. Sharma had nmoved an application’ (CMP
No. 49051.80) for pernmission to ‘intervene in the appeal on
the ground that he was vitally interested in the outcome of
the instant appeal which would have a great bearing upon the
claimpetition pending before the Service Tribunal, Lucknow.
This application was ordered to be |listed at the tine of the
hearing of this appeal. He also nmoved an application
(C.MP.No. 11949/80 for nodification of the stay order dated
23rd of April 1980 in the appeal filed by the State, so as
to govern other cases affected by rules 7-Aand 7-B of the
1970 Rules, as amended by the 1972 notification. Later on
he realised that such an application could not be noved on
behal f of an intervener, and therefore, instead of pursuing
this application, he
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filed Wit Petition No. 3806 of 1980, which has been dealt
with separately. Both these applications are, therefore,

di sm ssed

For the reasons given above, we find no error in-the
i mpugned judgnent. We accordingly dismss the appeal
Parties shall, however, bear their own costs.
S R Appeal dism ssed
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