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96 SCALE (5)871

ORDER

The only question rais
direction issued by the H g
file the Election Petition
of the disposal of the wit
petition to dispose of the
guestion of limtation is
Andhra Pradesh in the inpug
Wit Petition No.11106 of

fol |l ows:
"We are not inclined to
guestions raised in

Petition. The appropri
the Election Tribunal
to the petitioners
el ection petition Wi
weeks from today and
petition is filed, the
be entertained by t
Tri bunal w thout go
guestion of linmtation

ed in this case is: whether the
h Court in the inpugned order to
within three weeks fromthe date
petition and after filing of the
same, wthout going into the

valid in law? The Hi gh Court of
ned order dated June 26, 1995 in
1995 and batch observed as

go into the
this Wit
ate form is
It is open
to file an
thin three
if such a
same shal
he El ection
ng in the
and di spose

it of in accordance with |aw as

expeditiously as poss
event not later than
fromthe date of fi
Petition. No costs."
Shri B. Nageshwara Rao
placing reliance on Rule
(Election Tribunal) in respe
Pari shads and Zila Parishad
"Rul es’) Contended that the
El ection Petition wi thin
declaration of the result
under :
"3(1) The election pet
be presented wthin

ble, in any
four nonths
ing of the

, counsel for the petitioner
3 of the A P. Panchayat Raj
ct of Gram Panchayats and manda
Rul es, 1995 (for Short, the
rules contenmplate filing of an
30 days from the date of

of the election, It reads as
ition shal
thirty days
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fromthe date of the declaration of
the result of the election

Expl anation:- If the Court of the
Subordi nate Judge or the District
Munsi ff, as the case may be, or the
Oficer of the Oficer of the
Gover nnent  who is the Election
Tribunal is closed of the |ast day
of the thirty days Aforesaid, the
petition may be presented to the
El ection Tribunal on the next day
afterwards on which such Court or
Tri bunal is open

(ii) The petition shall contain a
statement in concise form the
mat eri al facts on whi ch t he
petitioner relies and t he
particul ars of any cor rupt

practices which he alleges and

shal'l where necessary, be divided

into par agr aphs nunber ed

consecutively. It ~shall be signed

by the petitioner and  verified in

the nmanner prescri bed for the

verification of pleadings in the

Code of Civil Procedure, 1908."

The renedy is statutory renmedy and limtation is one of
the candidates to entertain election petition. By judicia
order the [imtation cannot be nullified. In support
thereof, he placed reliance on the judgnment of this Court in
Union of India & Anr. v. Kirloskar Pneumatic Co. Ltd.
[(1996) 4 SCALE 317 ]. W find no force in his contention
It is not his case that the High Court |acks jurisdiction to
entertain the wit petition against the election of a
Sar panch and decl aration of the result of the election of a
Sar panch, etc. The H gh Court exercising its power under
Article 226 of the Constitution declined to interfere in the
el ection disputes since alternative renmedy of filing
el ection petition and adjudication has been provided in the
rel evant statutory rules. Far fromsaying that the Hi gh
Court has no jurisdiction, Hgh Court exercised self
restraint in exercise of the power under -Article 226 and
directed the parties to avail of alternative renedy. In this
admttedly, the elections of Sarpanch was held result was
decl ared on June 24, 1995 and the wit petition was filed on
June 25, 1995. Power of the Governnent on the process of
el ectoral rolls was challenged in a batch of wit petitions.
The writ petitionin questionis also one of such wit
petitions. Under the circunstances the H gh Court thought it
expedient that since elections were already held, the
di sputed questions of facts would be canvassed in an
election petition as provided In Rule 3 of the Rules, the
Hi gh Court rightly declined to investigate into disputed
guestion of facts and refused to go into the question
relegating the parties to pursue the remedy of election
di spute. In view of this the Hi gh Court has rightly directed
filing of the election petition within three weeks fromthe
date of disposal of the wit petition and further directed
the Tribunal not to go into the question of limtation and
i nstead decide the matter on merits. This Court in Kirl osker
Pneumatic Co.’ case held as under:

"According to these sub-section, a

claimfor refund or an order of

refund can be made only in

accordance with the provisions of
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Secti on 27 whi ch inter alia
includes the period of linmtation
mentioned therein. M. Hidayatullah
submtted that t he peri od of
[imtation prescribed by Section 27
does not apply either to a Suit
filed by the inmporter or to a wit
petition filed by him and that in
such cases the period of linmtation
woul d be three years. Lear ned
counsel refers to certain decisions
of this Court to that effect. W
shal |l assune for the purposes of
this appeal t hat it is SO
notwi t hstanding the fact that the
sai d question i s now pendi ng before
a larger constitution Bench of nine

Judges al-ong with the i ssue
relating to wunjust enrichnent. Yet
the " _question is whether it is

perm-ssible for the H gh Court to

direct the authorities -under the

Act to act contrary to t he

aforesaid statutory - provision. W

do not think/is, ‘even while acting

under Article 226 of t he

Constitution. The power conferred

by Article 226/227 is designedto

effectuate the law, to enforce the

Rule of |aw and to ensure that the

several authorities and organs of

the State act in accordance with

law. It cannot be invoked for

directing the authorities to act

contrary to law. In particular, the

Customs authorities, who are  the

creatures of the Custons Act,

Cannot be directed to ignore or act

contrary to Section 27, whether

before or after anendnent. May be

the High Court or a Cvil Court is

not bound by the said provisions

but the authorities under the Act

are. Nor can there be any question

of the H gh GCourt clothing the

authorities with its power under

Article 226 or the power of a civi

court, No such del egati on or

conferment can ever be conceived.

We are, therefore, of the opinion

that the direction contained in

clause (3) of the impugned order is

unsustainable in law. Wen we

expressed this view during the

hearing M. Hidayatullah requested

that in such a case the matter be

remtted to the High Court and the

H gh Court be left free to dispose

of the wit petition according to

I aw.

The ratio of the said decision has no bearing to the
facts of this case. Therein, rules prescribed limtation to
claimrefund and the application was filed after limtation
The High Court had directed refund ignoring the linitation.
In that context, it was held that no direction or nandarnus
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could be issued to the authorities for disobeying the | aw
The special |eave petition is accordingly dism ssed.




